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'lo:- 


A  FEW  words  in  oxplanatioD  of  the  nature  and  scope  of  the 
present  treatise,  and  its  arrangement,  may  perhaps  be  expected. 

Its  object  is  to  give,  in  concise  terms,  a  comprehensive  view 
of  the  present  practice  of  the  Court  of  Chancery,  strictly 
so  styled,  and  as  contradistinguished  from  pleading,  and  the 
topics  collaterally  connected  therewith.  Doubtless  the  sub^ 
jects  of  jurisdiction,  pleading,  parties,  and  evidence  are  of  great 
importance,  and  very  necessary  to  be  understood  by  the  prac- 
titioner. But  it  does  not  follow  that  they  are  entitled  to  a  place 
here.  It  has  become  too  common  a  custom  with  modern  writers 
to  jumble  discordant  materials  together.  As  a  division  of  labor 
tends  to  the  perfection  of  each  part  of  the  thing  produced,  so 
does  a  division  of  subjects  promote  clearness  and  accuracy  in 
the  method  of  treating  them.  In  addition  to  this  consideration 
it  may  be  mentioned,  that  jurisdiction,  pleading,  parties  and  evi- 
dence have  been  separately  treated  of,  in  a  most  thorough  and 
able  manner,  by  several  distinguished  writers,  both  American 
and  English,  whose  works  are  in  the  hands  of  the  profession. 

Having  determined  to  limit  the  range  of  the  present  treatise, 
in  the  manner  above  mentioned,  the  next  step  was  to  fix  upon  a 
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method  of  arrangement  for  carrying  out  the  general  plan,  in  a 
clear  and  convenient  manner.  Nor  was  this  so  easy  a  matter  as 
may  be  supposed.  Of  all  the  treatises  written  upon  the  practice 
of  the  court  of  chancery,  no  two  are  alike,  or  even  similar,  in 
the  general  plan  or  the  arrangement.  Considering  it  a  mat- 
ter of  great  importance,  however,  at  the  outset,  to  adopt  a 
proper  method  of  arrangement,  as  well  for  my  own  conve- 
nience as  for  that  of  those  who  should  use  my  work,  I  de- 
voted considerable  time  to  the  subject ;  carefully  collating  the 
several  treatises  on  the  practice  of  the  court  which  had  pre- 
viously been  published.  The  result  was  the  adoption  of  the 
present  plan ;  which  seems  to  me  the  most  natural  and 
simple  division  of  the  subject  treated  of. 

The  work  consists  of  two  volumes,  and  is  divided  into  six 
Books,  for  the  purpose  of  marking  the  several  stages  of  a  suit, 
or  indicating  the  nature  of  the  proceedings  treated  of.  These 
Books  are  divided  into  Chapters,  which  are  subdivided  into 
Sections. 

The  First  Book  describes  the  method  of  instituting  and  de- 
fending a  suit  in  the  court  of  chancery,  and  the  mode  of  conduc- 
ting it,  from  its  commencement  to,  and  including  the  decree. 

The  Second  Book  details  the  proceedings  subsequent  to  the 
decree.  The  various  Chapters  of  this  Book  describe  the  prac- 
tice upon  appeals  ;  the  method  of  executing  decrees  ;  and  the 
proceedings  under  decrees  and  orders — embracing  issues  at 
law,  feigned  issues,  actions  at  law,  and  proceedings  in  the 
Master's  office. 

The  Third  Book  is  a  sort  of  omnium  gatherum,  embracing 
various  matters  which  could  not  well  be  introduced  into  either 
of  the  preceding  Books  without  interrupting  the  regular  chain 
of  proceedings.  The  several  Chapters  of  this  Book  describe 
the  points  of  practice  arising  upon  the  various  interlocutory 
applications  and   other  incidental  proceedings,  which  from 
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time  to  time  occur  in  the  progress  of  a  cause — ^such  as  mo- 
tioos,  petitions,  affidavits,  injunctions,  ne  exeats,  receivers, 
abatement  and  revivor,  &c. 

It  is  believed  it  will  be  found  a  great  convenience  to  t^e 
practitioner  to  have  all  matters  of  this  nature  thrown  together 
in  one  Book,  instead  of  finding  them  scattered  through  the 
whole  work. 

The  Fourth  Book  relates  to  the  different  kinds  of  Bills ; 
the  object  of  which  is,  without  encroaching  t6o  much  upon  the 
subject  of  pleading,  to  describe  the  peculiar  practice  incident 
to  each  species  of  bill. 

The  Fifth  Book  embraces  proceedings  in  special  cases — 
such  as  suits  by  judgment  creditors ;  suits  relating  to  mort- 
gages ;  proceedings  by  and  against  infants  ;  proceedings  re- 
specting idiots,  lunatics  and  habitual  drunkards  ;  bills  for  di- 
vorce ;  contempts ;  partition  suits  ;  proceedings  to  prove  wills 
in  the  court  of  chancery,  &c. 

The  Sixth  Book  relates  to  costs — the  most  important 
branch  of  the  whole  subject — as  it  will  perhaps  be  considered. 

The  first  three  Books  are  contained  in  the  first  volume,  and 
the  remainder^  the  second.  The  text,  or  treatise,  is  follow- 
ed by  a  collection  of  forms.  These  have  been  collected  from 
various  sources,  and  have  been  prepared  with  great  care,  and 
with  a  view  to  conciseness.  They  are  arranged  in  the  same 
manner  as  the  treatise,  by  Books  and  Chapters  corresponding 
with  those  in  the  body  of  the  work. 

It  will  be  observed  from  these  remarks,  that  the  plan  of  the 
present  work  is  tolerably  extensive.  Indeed  it  has  been  my 
intention  to  include  in  it  every  species  of  proceeding,  and 
every  point  of  practice,  usually  occurring,  either  in  the  soli- 
citor's or  master's  office.  Yet  it  is  not  supposed  that  every 
thing  will  be  found  in  this  treatise  which  ii  ought  to  contain. 
There  is  reason  to  fear  that  much  which  deserves  a  place  there 
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will  be  found  to  have  been  omitted.  Yet  there  is  perhaps  more 
reason  to  apprehend  censure  on  account  of  the  imperfections 
ill  what  is  therein  contained,  than  because  of  the  omissions. 

A  copious  index  is  annexed  to  each  volume ;  and  to  increase 
the  facilities  of  reference,  still  further,  each  volume  contains  an 
analysis,  or  skeleton,  of  the  several  Books,  Chapters,  and  Sec* 
tions,  with  the  subdivisions  of  the  latter,  contained  iii  such 
volume. 

I  have  occasionally  availed  myself  of  the  labors  of  my  prede- 
cessors who  have  written  upon  the  same  subject,  so  far  as  the 
practice  laid  down  by  them  corresponds  with  that  now  prevail- 
ing, but  no  farther.  The  author  whose  plan  appeared  to  me 
the  best,  and  from  whom  I  have  derived  the  greatest  assistance^ 
is  Mr.  Daniell,  a  recent  English  writer.  He  has  gone  over  the 
virhole  ground  of  practice,  including  pleading  and  parties,  in  a 
very  accurate  and  methodical  manner ;  and  as  his  work  em- 
bodies all  the  recent  English  decisions,  it  is  very  valuable ;  but 
it  is  much  too  diffuse.  I  have  in  general  gone  to  the  fbuntain 
head — the  reports  themselves — to  ascertain  what  was  the  true 
practice. 

I  have  also  availed  myself  of  the  manuscript  decisions  of  the 
Chancellor,  made  from  time  to  time,  and  not  yet  reported. 
The  accuracy  of  the  references  to  decisions  of  this  nature  may 
be  relied  upon :  as  I  have  had  access  to  the  original  drafts  of 
all  the  opinions  delivered  by  Chancellor  Walworth.  And  I 
take  this  method  of  acknowledging  my  obligations  to  his  honor 
the  Chancellor,  for  the  interest  he  has  manifested  in  this  work , 
from  the  commencement,  and  for  the  valuable  advice  and  in- 
formation he  has  repeatedly  given. 

Books  of  practice  are  usually  cited  merely  by  the  name  of 
the  writer,  without  any  addition.  The  Revised  Statutes  are 
cited  with  reference  to  the  marginal  paging  in  the  second  edi- 
tion, and  the  numbering  of  the  sections  in  both  editions;  so 
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that  a  person  possessing  either  the  first  or  second  edition  will 
be  able  to  find  the  reference. 

I  am  aware  of  many  of  the  imperfections  of  this  work, 
though  perhaps  not  of  all.  These  will  be  discovered  by  the 
practitioner,  from  time  to  time  in  the  course  of  his  practice. 
And  I  shall  esteem  it  a  particular  favor  if  my  professional 
brethren  will  point  out  to  me  such  errors  and  omissions  as 
they  may  discover;  to  the  end  that  they  may  be  corrected  or 
supplied  in  a  second  edition,  should  the  favor  of  the  profession 
enable  this  work  to  reach  that  honor.  For  an  obvious  rea- 
son, however,  I  must  request  that  communications  of  this  na- 
ture may  come  to  me  free  of  charge.  A  burden  which,  di- 
vided among  many,  would  scarcely  be  felt,  might  be  intoler- 
ably onerous  if  imposed  upon  one  only. 

If  the  present  treatise  does  not  come  up  to  the  expectations 
or  wants  of  the  professidn,  or  realize  their  ideas  of  what  such 
a  book  should  be,  I  trust  they  will  at  least  consider  the  mag- 
nitude of  the  subject,  and  reflect  upon  its  complicated  difii- 
cnlties ;  and  that,  giving  me  credit  for  at  least  an  honest  wish 
and  a  laborious  endeavor  to  serve  them,  they  will  not  con- 
demn the  book  entirely.  I  have  endeavored  to  make  it  in 
some  measure  worthy  of  acceptance  by  the  bar  of  New-York, 
and  if  it  shall  be  so  considered,  I  ask  no  higher  honor. 

In  conclusion,  I  beg  leave  to  acknowledge  my  obligations 
to  Julius  Rhoades,  Esq.  of  Albany,  for  his  valuable  advice 
and  assistance.  He  has  done  me  the  honor  to  read  the  whole 
work  in  manuscript,  and  has  made  many  important  suggestions, 
not  only  by  way  of  correcting  errors,  but  for  the  purpose  of 
supplying  additions^  matter  acquired  by  him  in  the  course  of 
an  extensive  practice,  a  large  share  of  which  practice,  as  is  well 
known,  has  been  in  the  Court  of  Chancery.  O.  L.  B. 

Saiatooa  Spsiicos,  Octobet  9, 1843. 
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APPEALS. 
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436 

10.    Appeal  to  the  chancellor  from  a  circuit  judge,        

436 

When  it  may  be  brought,         

......        436 

Within  what  time,    

437 

Howmade, 

437 

Return,  by  surrogate,               

437 

Notice  of  appeal,       

437 

Petition  of  appeal,     

437 

Answer  to  petition,           

438 

Order  to  answer  petition, 

438 

Order  to  deliver  copy  of, 

438 

Appointing  guardian  ad  litem, 

438 

Parties,       

438 

Entitling  papers,       

439 

Course  of  practice,    

439 

11.    Appeal  to  the  chancellor  from  a  court  of  common  pleas,        

439 

CHAP.  II. 

EXECUTION   OF   DECREE. 

By  what  process,      440 

Execution,  how  issued,  441 

When  and  upon  what  decrees  executions  may  be  issued,      442 

Execution  against  corporations,       443 

Against  absent  defendants,  444 
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Against  heirsi  devisees,  &c.,           

Agaiost  lands  held  in  trust, 

Levy  necessary,        

Pago. 

444 

445 

445 

CHAP.  III. 

PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 

Sect.  1.    Upon  issues  at  law,      ^^g 

1.  Issues  at  law  under  the  act  of  1639, ^^g 

Order  for  issue, aar 

Filing  copy  of  order,         ^ ^^g 

Noticing  cause  for  trial,    ^  ^^- 

Neglcct  of  party  to  appear,  &c -^- 

Reference  to  a  master  to  settle  issues,           aa-j 

Filing  copy  order,  and  master's  report,           ^o 

In  what  court  issue  to  be  tried,       aaq 

Admissions, ..„ 

Production  of  papers,        ..^ 

Examination  of  parties,     ..^ 

Special  jury,       *"''  ^^^ 

^*®'^ 450 

Defendant  to  name  an  attorney,      .^^ 

Judge  bound  to  try  issue, ..-. 

Proceedings  upon  trial,     ^-j 

Examination  of  witnesaes,        ^e, 

„                                      '                       451 

Mew  witnesses,          .-„ 

Reading  depositions  in  the  cause, ^co 

Depo9ii\OD»  Ukeu  de  bene  esse, ^eo 

Who  may  attend  the  trial,       ^c^ 

Minutes  of  court  below,    ^cj 

Judge's  certificate, .           .^^ 

New  trial,  when  to  be  applied  for, ^-^ 

How  applied  for,        .r. 

When  and  for  what  reasons  granted,       jcg 

Verdict  contrary  to  weight  of  evidence,          55g 

Surprise, ^^^ 

^""*^> ■ .'.".*.'."  457 

New  evidence, jc- 

Absence  of  material  witness,           acq 

Misdirection  of  judge,        ...A^^       ^^g 

Misconduct  of  jury,           ^eo 

Irregularity  in  the  trial,     ^^g 

Improper  reception  or  rejection  of  testimony, 459 

When  verdict  affects  the  inheritance,    459 

Effect  of  verdict  in  first  trial  upon  the  second  trial. 460 

Further  directions, aqq 

Costs  of  issues  at  law,      ^g2 

Costs  of  motion  for  newHrial,          4g3 

2.  Feigned  issues ^gg 

Drawing  up  aqd  settling, 4g3 

Service  of  issue  as  settled, 4g3 
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Proceedings  in  conrt  of  law,           

464 

Proceedings  in  this  coart  after  trial , 

464 

2.    Action  at  law. 

In  what  cases  directed,             

465 

Form  of  action,        

466 

Special  directions,     

466 

Parties,       

467 

Trial,  and  subsequent  proceedings,         

467 

Costs,         

467 

3.    Proceedings  in  the  master's  office,             

468 

Subjects  of  reference,              

468 

Competency  of  master  to  act,                 

468 

To  what  masters  references  are  to  be  made. 

1.  References  of  course,  ....         ....         •...         .... 

469 

S.  Special  orders  of  reference,        

470 

3   References  in  Ncw-York  city,    

470 

4.  References  of  exceptions,            

471 

5.  Where  there  has  been  a  previous  reference,              

471 

Change  of  master,            

471 

Fixing  time  and  place  of  hearing,            

471 

Summons, 

472 

Nature  and  form,              

472 

Underwriting,    

473 

Service  of,         

473 

Prosecution  of  the  decree,  &c 

474 

Regulating  course  of  proceedings 

476 

Master's  right  to  proceed  dB  die  in  diem^       

476 

When  he  may  proceed  ex  parte,      

477 

Parties  entitled  to  attend  the  master,      

477 

Greneral  role,     

477 

Persons  entitled  to  real  or  personal  estate,     

478 

Trustees,           

478 

Executors,          

478 

Persons  having  charges,    ....         ....         •  • . .         .... 

478 

Creditors,           

478 

Quasi  parties,    

479 

On  bill  taken  pro  am/esso,                

479 

Right  of  parties  to  take  copies,       

479 

Mode  of  coirecting  mastei's  decision  as  to  parties,        

479 

Production  of  documents,        

480 

When  and  how  diratted,                  

480 

Summons  for,     

481 

Further  time  for  producing,             

482 

Application  to  court  for  inspection,                 

482 

Production,  how  compelled,             

482 

Application  for  re-delivery  of  documents,       

484 

Examination  of  partiea,           

484 

In  what  cases  allowed,  and  manner  of  taking,               

484 

1.  Upon  interrogatories,           

....        484 

Form  of  interrogatories,     •  •  •  • 

.  •  .  •           404 

By  whom  carried  in,            

485 

Summons  to  settle,              

485 
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Settling  interrogatoriesi    485 

Certificate  of  allowance, 485 

New  intcrrogatoriea,        486 

Examination,  when  to  be  brought  in,              487 

Preparing  examination,     487 

Form  of,    487 

Method  of  taking,  in  certain  caeos,          438 

Excepting  to,            489 

Maater'e  certificate  upon  exceptions,               ....  489 

Exceptions  to  master's  certificate,           ....  490 

Farther  examination,        490 

Examination,  how  compelled,          491 

Supplemental  examination,              491 

Who  may  read  examination,            492 

2.  Viva  voce  examination,       492 

Coets  of  examination,               492 

Evidence  before  the  roaster,     493 

General  rules,    j,  493 

State  of  facts,     493 

Kinds  of  evidence,            493 

1.  Admissions,          493 

2.  Proceedings  in  the  cause,                 494 

3.  Affidavits,             495 

4.  Depositions  in  another  cause,             497 

5.  Examination  of  parties,       497 

6.  Examination  of  witnesses,                  497 

1.  Who  may  be  examined,               497 

Parties,       493 

2.  Upon  what   points  witnesses  may  be  examined;   and 

herein  as  to  a  re-examination,          498 

3.  Procuring  attendance  or  testimony  of  witnesses,       ....  500 

Subpoens,           500 

Commission,       501 

4.  Witnesses,  how  examined  before  master, 50 1 

1.  Upon  interrogatories,           501 

2.  Viva  voce,             502 

Oath  to  witness,        502 

Caption  of  depositions,             503 

Signature  of  witness,                .503 

Jurat,         '    503 

Demurrer  by  witness,               503 

Depositions,  where  kept, ^03 

Sute  of  facts. 

Nature  of,          503 

In  what  cases  proper,        504 

Form  of,            504 

Swearing  to,      505 

Amending, 505 

Summons  upon  leaving,    ^ 50 

Scandal  and  iroportineuce  in, 505 

Further  state  of.  facts,       505 

Counter  state  of  facts,       505 

ToL.  I.  4 
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TakiDjr  accounts,      

505 

Account,           

506 

Examining  party  upon  interrogatoriei, 

507 

Surcharge,         

507 

Charge,             

508 

Further  charge,          

508 

Swearing  to  charge, 

509 

Discharge,         

509 

When  to  be  brought  in,            

509 

Form  of,     

609 

Swearing  to,             

509 

Proceeding  upon,      

609 

How  substantiated, 

509 

Just  allowances, 

513 

Allowing  interest,             

514 

Making  rests,     

514 

Computing  interest, 

515 

Inquiries,    

516 

As  to  heirs,  next  of  kin,  and  persons  of  a  class,            

517 

Contribution  to  costs, 

-519 

As  to  legacies  and  annuities,           

519 

As  to  titles,       

519 

Claims,      

520 

By  oomplamant,               

522 

Examination  of  claimant, 

522 

Evidence, 

522 

Defence  to  claim,             

523 

Allowance  of,     

523 

Excepting  to  report,         

523 

Claim  to  surplus  moneys  on  a  mortgage  sale, 

623 

Costs  of  claimant,             

525 

Sales  of  property, 

525 

By  whom  conducted, 

525 

Time  and  place  of  sale, 

536 

Notice  of  sale,    

526 

Conditions  of  sale,            

527 

Mode  of  conducting,        

527 

Completing  purchase,       «        

528 

Order  to  confirm  report, 

529 

Duty  of  purchaser,            

529 

Possession,  interest,  and  profit,       

529 

Paying  off  incumbrances, 

531 

Deed,                 

531 

Enforcing  delivery  of  possession,    

631 

Discharging  purchaser,     

532 

Reference  as  to  compensation,        

535 

Order  to  pay  in  purchase  money,    

••••••    ' 

Substitution  of  another  purchaser, 

536 

Opening  biddings,  and  resale.          

537 

Settlement  of  deeds 

541 

Appointment  of  new  trustees, 

542 

Scandal  and  impertinence,       

543 

ANALYSIS.  XXVii 

Page. 
4.    Master's  report. 

Its  nature  and  uses, 544 

Different  kiuds  of  reports,        544 

Separate,           544 

Special, 545 

General,             546 

Method  of  settling, 546 

Objections, 546 

Form  of  general  report,            548 

In  what  time  to  be  settled  and  filed,        549 

Confirmii^g  report,     550 

What  reports  require  confirmation,          550 

Excepting  to  report, 551 

Form  of  exceptions,          .'        551 

What  reports  may  be  excepted  to, 552 

lit  what  cases,  and  upon  what  grounds,  exceptions  lie, 553 

Who  may  except,             553 

Argument  of  exceptions, 554 

Oyerroling  exceptions,      555 

Allowing  exceptions,        555 

Reviewing  report,      556 

Amending  report,      557 

CHAP.  IV. 

FURTHER   DIRECTIONS. 

Sect.  1.    How  reserved,              558 

2.  When  cause  may  be  heard  upon, 558 

3.  Hearmg  upon, 560 

4.  What  may  be  ordered  upon,        562 


BOOK  III. 

INTERLOCUTORY  APPLICATIONS  AND  OTHER  INCIDENTAL  PROCEEDINGS 

IN  A  CAUSE. 


CHAP.  I. 

MOTIONS. 

Sect.  I.    Nature  and  kinds  of,    

566 

2.    Motions  of  course,        

566 

3.     Special  motions,           

567 

Nature  of, 

567 

Ex  parte  applications,              

567 

Special  motions  upon  notice,    

568 
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When  to  be  made,     
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568 

Notice  of,  when  necessary,      

569 

Form  of,     

570 

Time  of,    

.571 

Time  of  serving,        

571 

Mode  of  serving,        

571 

Serving  papers  in  connection  with,          

573 

Affidavit  of  service  of,              

573 

Hearing  of  motions, 

573 

Costs  of  motion,        

575 

What  may  be  effected  by  motions,             

577 

•    CHAP.  11. 

PETITIONS. 

578 

CHAP.  HI. 

- 

ORDERS. 


Sect.  1. 

Kinds  of  orders, 

581 

Common  orders,      

581 

Special  orders,          

582 

Orders  by  consent 

582 

a. 

Drawing,  settling,  and  entering  orders,       

583 

I.  Common  orders,    

>.••■         •.••«■         Oo3 

2.  Orders  by  consent,                

583 

3.  Special  orders,       

583 

Eniering  nunc  pro  tunct           

585 

Place  of  entering,      

585 

3. 

Form  of  orders, -     

586 

4. 

Construction  and  cffedt  of,          

587 

Compating  time  upon,  w 

587 

When  to  take  effect, 

588 

Effect  of,  generally, 

588 

5. 

Service  of,     

690 

6. 

Orders  nisi, 

592 

7. 

Orders,  how  enforced, , 

593 

8. 

Opening,  modifying,  and  discharging, 

CHAP.  IV. 

AFFIDAVITS. 

595 

Sect.  1. 

Nature  and  uses,          597 

2. 

By  whom  to  be  made, 

599 

3. 

Form  and  requisites, 

600 

Title,         

600 

Venue,       

601 

Names,  &c.  of  deponents,       

601 
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SaiMisDCO  of|«*«        ...•«•        *        ....^«        ..•• 

601 

ConcIasioD, 

603 

Signature, 

603 

Oath  and  jurat,          

603 

4. 

Before  whom  to  be  sworn,           

604 

5. 

Filing  and  marking,      

CHAP.  V. 

606 

Sect.  I. 

607 

2. 

Diflferent  kinds  of  injunctions,      

608 

1.  Provisional,           

608 

Preliminary,       

608 

Temporary,        , 

610 

Continuing  provisional  inj  unction*, 

610 

2.  General  injunctions,             '.. 

612 

3.  Perpetual  injunctions,          

613 

3. 

In  what  cases  granted,  and  against  whom, 

61.'; 

Bill  to  be  first  filed, 

615 

Must  be  prayed  for, 

615 

Upon  petitions,          

616 

On  amended  bill,       

617 

On  a  supplemental  bill,            

617 

What  oath  to  bill  necessary,    

617 

To  restrain  trespasses,  &<; 

618 

A  second  injunction,  when  refused,         

618 

Not  granted  where  right  of  party  is  doubtful,         

618 

Nor  while  plea  or  demurrer  is  pending, 

618 

To  stay  proceedings  in  this  court,           

619 

Against  what  persons, 

619 

4. 

Form  of  injunction,       

620 

5. 

How  obtained  and  iss'jed,            

621 

What  officers  may  grant  injunctions,      

621 

Second  application, 

622 

Security,     

622 

Methods  of  apply in|;  for,          

623 

Ex  parte  applications,       

623 

Applications  upon  notice, 

623 

Applications  upon  orders  to  show  cause,        

624 

Methods  of  allowmg, 

625 

Order  for, 

625 

Issuing  writ, 

625 

6. 

To  stay  proceedings  at  law,        

626 

I.  Where  cause  is  not  at  issue, 

626 

2.  Where  the  cause  is  at  issue,  and  before  trial, 

626 

3.  After  verdict,       

627 

4.  After  judgment,    

627 

Dispensing  with  deposit, 

628 

■Safficieocy  of  sureties,     ....         ....         .... 

628 

XXX 
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Paying  over  mooey  deposited 

688 

5.  To  stay  proceeding!  after  verdict  in  ejectment,               

629 

6.  To  stay  proceeding!  at  law  becaose  of  fraud, 

629 

Bonds  to  be  filed,      

629 

Bonds,  when  to  be  prosecuted, 

629 

Duty  of  master  in  aUowine  injunction,    

629 

7. 

Service  of,     

631 

8. 

Effect  of,       

632 

9. 

Breach  of, 

633 

What  is  a  sufficient  senriee  or  notice  of  writ,        

633 

Who  may  commit  a  breach,    

634 

What  acts  constitute,              

635 

10. 

Dissolving  injunction. 

1.  Motion  to  dissolve  on  bill, 

637 

2.  Motion  to  dissolve  on  bill  and  answer,            

638 

Within  what  time  to  be  made,        

638 

Whether  necessary  that  all  the  answers  be  in,             

639 

Upon  what  grounds  motion  may  be  made,    

639 

As  to  sufficiency  and  effect  of  answer,        

640 

Affidavits,  &c.  upon  motion,          

641 

642 

Hearing  of  motion,          

643 

Renewing  motion,            

644 

When  motion  unnecessary,            

644 

11. 

Reviving,    

644 

Continuing, 

645 

la. 

Discharging,  for  irregularity,    

CHAP.  VI. 

NE   EXEATS. 

646 

Sect.  1. 

Their  nature  and  uses 

647 

2.. 

When  and  how  applied  for  and  allowed,    

648 

Must  be  upon  bill  filed, 

648 

At  what  time,            

648 

Need  not  be  prayed  for,           

648 

Subpceoa  need  not  be  served, 

648 

Notice  of  application,  when  necessary, 

649 

By  whom  allowed,    

649 

Affidavit 

649 

Petition,     

650 

Allowance, 

650 

By  the  chancellor  or  a  vice  chancellor,          

651 

Certificate  by  a  master,     

651 

Order  for, 

551 

Marking  writ, 

651 

3. 

In  what  cases,  and  against  whom  granted, 

651 

4. 

Upon  what  demands,    

652 

1 

1 
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5. 

Senrice  of,  and  bonds  upon,        

654 

6. 

Dbchargiog  ne  exeat, 

655 

Upon  fiviDg  aecority,              

655 

Upon  bill  only,          

655 

For  neglect  to  senre  bill,          

655 

Upon  bill  and  anawer,              

655 

Caniee  for  diacbarging,            

656 

CHAP.  VII. 

. 

RECEIVERS. 

Sect.  1. 

in  what  casea  appointed,            

658 

Creditora' aniu,         

659 

Mortgage  caaea,        

660 

In  partnerahip  caaea, 

661 

Execntora  and  tniateea,            

663 

Corporationa, 

663 

In  other  caaea,           

664 

3. 

Who  may  be  receivera, 

666 

3. 

At  what  time,  and  how,  to  be  appointed. 

At  what  time,           

667 

How  to  be  applied  for, 

668 

Notice  of  motion^ 

669 

Ex  parte  application,        

669 

By  whom  appointed, 

669 

By  coort  itaelf, 

669 

Reference  to  a  maater,     

670 

To  what  maater,       

670 

Sommona, 

670 

Examination  of  debtor,             

670 

Aasignment  and  deliyery  of  debtor'a  property,        

671 

In  the  caae  of  aoTeral  billa  filed, 

672 

Propoaal  of  namea,    

672 

Security,    

672 

Maater'a  report,        

673 

CHAP.  VIII. 

ABATEMENT  AND  REVIVOR. 

Sect.  1.    Abatement, 

What  ia  an  abatement, 

Effect  of  an  abatement,  

2.    ReTivor. 

When  neceaaary,       

Methoda  of  reviTor, 

By  petition, 

When  auit  may  be  continued  without  a  revivor, 


674 
674 
676 

679 
679 
680 
680 
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ReviTal  against  the  repreaentativee  of  a  deceased  defendant,...  €81 

On  death  of  complainant — cause  of  action  not  snrymng,      683 

By  surviving  complainant  against  representatives  of  a  deceased 

complainant,           683 

By  defendant    against    representatives    of   a  deceased    com- 
plainant,   684 

By  a  defendant  surviving,        684 

By  and  against  whom  suits  may  be  revived, 685 


TREATISE. 


.  * 
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ProcteMngs  in  a  Canae  from  ita  conmtnttmtnt  to  a  ©ecm, 


CHAP.  1. 

BILL  OP  COMPLAINT. 

Sect  1.   NA.TURE  AND  OFFICE  OF  A  BiLL* 

2.  Division  of  Bills. 

3.  Constituent  i^arts  of  an  Original  Bill. 

4.  Matter  of  a  Bill. 

6.  By  WHOM,  AND  how,  Bills  are  Drawn. 

6.  Engrossing,  Signing,  and  Swearing  to. 

7.  Numbering,  Marking  Folios,  Endorsing,  and  Filing. 

8.  When  to  be  accompanied  by  an  Affidavit. 


^MM^— »■•■ 


SECTION  I. 


NATURE  AND  OFFICE  OF  A  BILL. 


A  SUIT  in  chancery  is  commenced  by  the  filing,  in  the  proper  officei 
of  a  bill  of  complaint.  This  bill  of  complaint  is  in  the  nature  of  a  peti' 
tion,  addressed  to  the  chancellor,  and  contains  a  statement  of  the  facts 
oot  of  which  the  complainant's  claim  arises,  and  prays  the  relief  to  which 
he  considers  himself  entitled. 

This  petition  when  preferred  by  a  private  citizen,  is  called  in  the  old 

YoL.  L  6 


34  PROCEEDINGS  TO  A  DECREE. 

English  books  an  English  BUljhyvraj  of  distinction  from  the  proceed- 
ings in  suits  within  the  ordinary  or  common  law  jurisdiction  o(  the 
court,  which  were  entered  and  enrolled,  more  anciently,  in  the  French 
or  Norman  tongue,  and  afterwards  in  Latin^a)  If  it  is  instituted  in 
behalf  of  the  state  or  of  those  whose  rights  are  under  its  particular  pro- 
tection,  it  is  exhibited  in  the  name  of  the  Attorney  General,  and  is 
styled  an  Information.!  i)  An  information  differs  from  other  bills  little 
»more  than  in  name ;  and  the  rules  of  practice  incident  to  ordinary  bills 
may  be  considered  applicable  to  Informations,  except  where  a  distinc- 
tion is  expressly  mentioned  in  the  following  pages. 

An  original  bill  in  chancery  is  in  the  nature  of  a  declaration  at  com- 
mon law.(c) 


SECTION   n. 


DIVISION  OF  BILLS. 


Bills,  if  they  relate  to  matters  which  have  not  previously  been  brought 
before  the  court  are  called  original  bills,  and  form  the  foundation  of  the 
greater  part  of  the  business  of  the  court  of  chancery. 

Besides  original  bills,  there  are  other  billd  in  use  in  courts  of  equity, 
which  are  filed  when  it  becomes  necessary  to  supply  any  defects  exist- 
ing in  the  form  of  the  original  bill,  or  which  may  have  been  produced 
by  events  subsequent  to  the  filing  of  it.  Bills  of  this  description  are 
called  bills  which  are  noC  original. 

Sometimes  a  person  not  a  party  to  the  original  suit  seeks  to  bring  the 
proceedings  and  decree  in  the  original  suit  before  the  court,  for  the  pur- 
pose either  of  obtaining  the  benefit  of  it,  or  of  procuring  a  reversal  of 
the  decision  made  in  it.  The  bill  which  he  files  for  this  purpose  is 
styled  a  bill  in  the  nature  of  an  original  bill.((2) 

Original  bills  are  usually  divided  into  1.  Original  bills  praying  relief^ 
and  2.  Original  bills  not  praying  relief. 

1.  Original  bills  praying  relief  are  of  two  kinds:  1st.  Bills  praying 
the  decree  of  the  court  touching  some  right  claimed  by  the  complainant 
in  opposition  to  rights  claimed  by  the  defendant ;  and  2d.  Bills  of  in- 
terpleader. 

2.  Original  bills  not  praying  relief  are  also  of  two  kinds :  1st.  Billsr 


I 


a)  Mitf.  £q.  PI.  7.  (e)  3  Black.  Com.  443. 

»  Id.  ib.  (<0  I  Dan.  402» 
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to  peipetuate   the    testimony  of   witnesses;  and  2d.    Bills    of  dis- 
00Feiy.(c) 

In  the  present  Book  the  practice  upon  original  bills  praying  relief, 
which  are  those  most  usually  filed  in  this  court,  will  be  considered.  In 
a  subsequent  Book  we  propose  to  treat  of  the  several  other  sorts  of  bills 
and  of  the  peculiar  practice  incident  to  each  class.(/) 


SECTION    III. 

CONSTITUENT    PARTS   OF   AN   ORIGINAL    BILL. 

A  bill  in  chancery  consists  of  nine  parts,  viz : 

First,  The  address.  "  To  the  Chancellor  of  the  state  of  New- York," 
without  the  addition  of  his  name,  or  any  other  title  or  designation. 

Second.  The  introduction.  ''Complaining  sheweth  unto  your  hon- 
or." This  part  contains  the  name,  description,  and  place  of  abode  of 
the  complainant  (who  is  styled  "  your  orator.")  It  is  necessary  the 
place  of  the  complainant's  residence  should  be  stated,  in  order  that  the 
defendant  may  know  where  to  resort  to  compel  obedience  to  any  order 
or  piocess  of  the  court;  especially  for  the  payment  of  costs,  should  any 
be  awarded ;  and  that  if  he  is  a  non-resident  of  the  state  he  may  be 
compelled  to  give  security  for  costs. 

Third.  The  stating  part.  "  That  your  orator  being,"  &c.  or,  "That 
C.  D."  dtc.  This  part  of  the  bill  states  the  facts  upon  which  the  com- 
plainant relies  for  relief.  It  should  be  sufficientl7  full,  so  that  each  in- 
terrogatory may  be  supported  by  the  statement.  Otherwise  the  defen- 
dant will  not  be  bound  to  answer  the  interrogatory.(g') 

Fourth.  The  confederating  part.  **  But  now  so  it  is,"  &c.  ITiis 
charge  is  unnecessary,  and  might  as  well  be  omitted.(A) 

Fifth.  The  charging  part.  "Whereas,  your  orator  expressly 
charges,"  <fcc.  This  is  used  for  the  purpose  of  charging  the  untruth  of 
the  pretences  set  up  or  intended  to  be  set  up  by  the  defendant.  This 
part  of  the  bill  concludes  with  the  words,  "  All  which  actings,  doings, 
and  pretences  are  contrary  to  equity  and  good  conscience,  and  tend  to 
the  manifest  wrong  and  injury  of  your  orator." 

The  charging  part  of  a  bill  should  not  contain  any  statement  which 


ie)  1  Dan.  403.    Mitf.  Eq.  PL  29.  (A)  1  Fow.  Ex.  Pr.  89.    Coop.  Eq. 

(/)  See  post,  Book  IV.  Pi.  10. 

(g)   Attorney   General   t.  Whorwood, 
1  Yea.  Sen.  634. 
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is  not  true ;  as,  if  the  bill  is  sworn  to,  it  is  perjury  for  the  complainant 
knowingly  to  make  a  false  charge  or  averment  in  the  charging,  as  much 
as  if  he  makes  a  false  statement  in  the  stating  part.(t) 

Sixth.  The  clause  of  jurisdiction.  "  In  tender  consideration  where- 
of, and  forasmuch,"  &c.  This  is  an  averment  that  the  complainant  has 
no  remedy,  save  in  a  court  of  equity.  The  omission  of  this  clause,  how- 
ever, will  not  render  the  bill  defective;  as  it  cannot  confer  jurisdiction. 
The  bill  must  show  a  state  of  facts  from  which  it  is  apparent  that  the 
<;ourt  has  jurisdiction.(A:) 

Seventh.  The  interrogating  part.  "  To  the  end  therefore,"  &c. 
This  contains  a  prayer  that  the  defendants  may  answer  all  the  matters 
contained  in  the  former  part  of  the  bill,  not  only  according  to  their  re- 
spective knowledge  and  remembrance  of  the  facts  stated,  but  also  ac- 
cording to  the  best  of  their  several  and  respective  hearsay,  information, 
and  belief.  The  bill  usually  requires  the  answer  to  be  upon  oath ;  but 
the  plaintiff  may,  if  he  thinks  proper,  waive  the  necessity  of  its  being 
put  in  upon  oath;  and  in  such  case  the  answer  will  have  no  other  or 
greater  force,  as  evidence,  than  the  bill.(Z) 

The  general  interrogatory  in  a  bill  is  sufficient  to  entitle  a  party  to  a 
full  answer  to  all  the  matters  stated.(m)  But  this  fact  has  not,  in  prac- 
tice, precluded  the  use  of  special  interrogatories  ;  which  are  sometimes 
of  great  importance  in  enlarging  a  general  charge  and  extending  it  to 
all  the  minute  and  collateral  circumstances  attending  the  fact. 

The  interrogatories  must  be  founded  upon  the  statements  or  charges 
in  the  bill,  and  cannot  be  more  extensive  than  these.(n)  But  upon  a 
general  statement  of  a  fact,  every  circumstance  connected  with  it,  and 
tending  to  prove  or  disprove  it,  may  be  inquired  into.(o)  If  there  is 
nothing  in  the  prior  part  of  the  bill  to  warrant  an  interrogatory,  the  de- 
fendant is  not  bound  to  answer  it  ;(p)  but  if  he  does  answer  it,  the  mat- 
ter is  put  in  issue ;  Lord  Hardwick  having  held  that  a  matter  may  be 
put  in  issue  by  the  answer  as  well  as  the  bill,  and  if  replied  to,  either 
party  may  examine  to  \U{q) 

Eighth.  The  prayer  for  relief.  "  And  that  the  said  defendants 
may  be  decreed,"  Sec    This  usually  consists  of  two  parts,  viz.  the 


(0  Smith  T.  Clark,  4  Paige,  368.  (o)    Bollock   t.   Richardson,    11   Ves. 

(A)  Mitf.  Eq.  PI.  35.  376.    Fauldcr  r.  Stewart,  id.  296. 

(/)  Rale  40.    S  R.  S.  175,  ^  49,  (orig.  (p)    If  a  bill  contains   interrogatoriee 

4  44.)  which  are  not  founded  upon  the  preTiooe 

(m)  Jaqoea  r.  Meth.  Church,  1  John,  sutements  or    charges,    exceptions    will 

Ch.  R.  75.  lie  to  it  for  imDertinenoe.    Small  t.  At- 

(n)  Id.  76.    Muckleston  t.  Brown,  6  wood,  cited  in  Wiffram  on  Disc.  74. 

Yes.  6S.  (ff)    Attorney  Gen.  t«    Whorwoodf  1 

Yes.  sen.  534,  538.    Mitf.  £q.  PL  38. 
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prayer  for  such  specific  relief  as  the  complainant  considers  himself  en- 
titled to,  and  a  prayer  for  such  relief  in  the  premises  as  the  court  shall 
think  proper  to  grant,  and  as  shall  be  agreeable  to  equity. 

The  prayer  for  special  relief  is  usually  inserted  for  greater  caution  ; 
and  aff  a  matter  of  convenience,  it  is  better  that  it  should  be  introduced 
in  connection  with  the  general  prayer.  Yet  it  is  not  absolutely  essen- 
tial to  the  validity  of  the  bill ;  as,  under  the  prayer  for  general  relief, 
the  complainant  may  claim,  at  the  hearing,  a  particular  relief.  But  such 
relief  must  be  consistent  with  the  relief  specifically  prayed,  and  the  case 
made  by  the  bill.(r) 

Ninik.  The  prayer  of  process.  **  May  it  please  your  honor,  the 
premises  considered,  to  grant  unto  your  orator,"  &>c.  This  part  prays 
the  court  to  enforce  the  appearance  and  answer  of  the  defendants  by 
the  writ  of  subpoena.  If  the  plaintiff  wishes  an  injunction  against ,  the 
defendant,  he  must  not  only  pray  for  it  in  the  prayer  for  relief,  but  also 
in  the  prayer  of  process.(«) 

An  injunction  cannot  be  granted  unless  ex]>ressly  prayed  by  the 
bill.(/)  A  prayer  for  general  relief  will  not  be  sufficient  to  authorize 
it.(u)  If  only  a  temporary  injunction  is  wanted,  the  bill  must  also 
contain  a  formal  prayer  for  it.(t;)  And  where  an  injunction  is  sought, 
not  as  a  provisional  remedy,  but  as  a  continued  protection  to  the  rights 
of  the  complainant,  the  prayer  of  the  bill  must  be  framed  accordingly.(t0) 

A  writ  of  ne  exeat  may  also  be  asked  for  in  this  prayer  of  process. 
The  prayer  for  this  writ  resembles  that  for  an  injunction,  mutatis  mu- 
tandis^ and,  like  that,  it  usually  precedes  the  prayer  for  process.(ar) 
But  though  it  is  usual,  it  is  not  necessary  that  the  bill  should  pray  for 
this  writ ;  as  the  intention  to  go  abroad  may  arise  in  the  progress  of 
the  cause.  And  if,  when  the  bill  is  filed,  the  defendant  does  not  intend 
to  leave  the  country,  it  would  be  highly  improper  to  pray  the  writ ;  as 
a  groundless  suggestion  that  the  defendant  means  to  abscond  would 
press  too  harshly,  and  would  also  operate  to  create  the  very  mischief 
which  the  court,  in  permitting  the  motion  for  it  to  be  made  without  no- 
tice, means  to  prevent.(y) 

The  prayer  for  process  indicates  the  persons  who  are  intended  to  be 


(r)  Wilkinson  t.    Beal,  4  Madd.  408.  (/)  Savorr  t.  Dyer,  Amb.  70. 

(raines  ▼.  French,  S  Atk.  141.    Cook  t.  (ti)  Wright  t.  Atkyna,  I  Yes.  ft  B. 

Martjn,  id.  3.     English  r.  Foxall,  2  Pe«  314. 

ters,  595.    Partridge  t.  Hayoraft,  11  Yes.  (o)  Walker  t.    DeTereuz,  4  Paige, 

670.    ColtOQ  T.  Ross,  S  Paige,  396,  and  839. 

cases  there  cited    as  to  proper  forms  of  (w)  Mitf.  Eq.  PI.  88. 

prayer  for  relief.  («)  Hinde,  18. 

(«)  Wood  T.  Beadel),  3  Sim.  973.  (y)  CoUinsoa  r. 18  Yes.  3S8. 
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made  defendants  to  the  suit  It  was  formerly  held  that  they  only  are 
defendants  to  a  bill  against  whom  process  of  sabpcena  is  prayed.(z) 
But  it  has  been  decided  in  this  state  that  persons  may  be  impleaded  and 
treated  as  defendants  by  a  clear  statement  in  the  bill  to  that  effect,  with- 
out praying  for  a  subpcBna  against  them.(a)  It  is,  however,  much  the 
most  convenient  in  practice,  that  the  parties  should  be  named  in  the 
prayer  for  process. 

In  England  it  is  said  not  to  be  necessary  to  pray  process  against  per- 
sons who  are  charged  to  be  out  of  the  jurisdiction  of  the  court ;  but  it 
is  the  practice,  where  any  of  the  defendants  are  out  of  the  jurisdiction, 
for  the  plaintiff  to  state  the  fact  and  to  pray  process  against  them  when 
they  shall  come  within  the  jurisdiction.(A)  In  this  state  no  special 
provision  in  the  prayer  of  process  seems  necessary  to  reach  such  a 
case  ;  as  under  the  rules  of  the  court  relative  to  publication  of  orders  to 
appear  against  absent  defendants,  they  are  bound  to  enter  their  appear- 
ance without  any  service  of  process  upon  them. 

Where  a  corporation  is  made  defendant,  the  bill  should  pray  that  it 
may  appear  according  to  law.(c) 

When  the  United  States  or  a  state  is  a  party  defendant,  the  bill  does 
not  pray  any  subpoena  against  them,  but  that  the  District  Attorney  of 
the  United  States,  or  the  Attorney  General  of  the  state,  on  being  at- 
tended with  a  copy  of  the  bill,  may  appear  and  put  in  an  answer  there- 
to, &c.{d) 


SECTION    IT. 


MATTER  OF   A  BILL. 


Degree  of  certainty.]  The  bill  must  have  a  reasonable  certainty,  but 
need  not  set  out  the  matter  with  tliat  decisive  and  categorical  certainty 
which  is  requisite  in  pleading  at  common  law.(c)  It  should,  however, 
state  the  right,  title,  or  claim  of  the  complainant,  with  accuracy  and 
clearness  ;  and  it  should  in  like  manner  state  the  injury  or  grievance 
complained  of,  and  the  relief  asked  of  the  court.  The  other  material 
facts  ought  to  be  plainly  yet  succinctly  alleged,  and  with  all  necessary 


(z)  Fawkes  r.    Pratt,  1  Peere  Wms.  (c)  1  Hoff.  Pr.  53. 

6M.    Windsor  r.  Windaor,  3  Dick.  707.  (rf)  Id.  App.  X.    Mitf.    Eq.   PI .  37 

(a)  2  John.    Ch.  Rep.    246.     Elmen-  Willis'  Eq.  Pi.  7. 

dorf  T.  Delancy,  Hopk.  665.  (e)  3  Woodes.  Lect.  55,  p.  370. 

(I)  i  Smiih,  46.  ^ 
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and  convenient  certainty  as  to  the  essential  circumstances  of  time,  plaee, 
manner,  and  other  incidents.(/) 

Si€Uement  of  complainants  residence.]  The  bill  should  commence 
with  stating  the  residence  of  the  complainant.  If  this  statement  is 
omitted,  the  defendant  may  apply  to  the  court  and  obtain  an  order  that 
the  complainant  give  security  for  cost8.(g) 

Must  state  a  case  within  the  jurisdiction  of  the  court.]  It  must  also 
state  a  case  within  the  appropriate  jurisdiction  of  a  court  of  equity. 
If  it  fails  in  this  respect,  the  error  is  fatal  in  every  stage  of  the  cause, 
and  cannot  be  cured  by  any  waiver  or  course  of  proceedings  by  the  par- 
ties ;  for  consent  cannot  confer  a  jurisdiction  not  vested  by  law.(A) 
And  the  case  stated  in  the  bill  must  not  only  be  of  a  nature  properly 
^within  the  cognizance  of  a  court  of  equity,  but  the  amount  claimed 
must  be  such  as  not  to  be  beneath  its  dignity.  For  the  court  of  chan- 
cery will  not  entertain  jurisdiction  of  a  suit  concerning  property  where 
the  matter  in  dispute,  exclusive  of  costs>  does  not  exceed  the  value  c^ 
$100.(t)  •< 

Bill  must  state  a  sufficient  matter.]  The  bill  must  also  state  sufficient 
matter  to  entitle  the  complainant  to  a  decree  ;  as  no  relief  can  be  grant' 
ed  except  for  matters  stated  therein.(A:) 

Interest  of  parties^l  And  the  bill  must  show  that  the  complainant 
bas  an  interest  in  the  suit ;(/)  as  well  as  that  the  defendant  has  an  in- 
teresty  and  is  liable  to  answer  to  the  complainant  therefor.(97») 

The  statement  showing  the  rights  of  the  complainant,  by  whom  and 
in  what  manner  he  is  injured,  or  in  what  he  wants  the  assistance  of  the 
court,  and  a  prayer  for  relief  suitable  to  his  case,  and  for  that  purpose 
that  the  process  of  the  court  may  issue  to  bring  the  defendants  before 
it,  form  the  substance  and  essence  of  every  bill ;  and  must  not,  by  any 
means  be  omitted.(n)  There  are  also  other  parts  which,  although  of  a 
more  formal  nature,  are  nevertheless,  as  we  have  seen  in  the  next  pre* 
ceding  section,  necessary  to  the  constitution  o{  a  bill. 

The  complainant  must  not  only  show  an  interest  in  the  subject  matte? 
of  the  suit,  but  it  must  be  an  actual  existing  interest.  A  mere  posstbUi- 
ti/j  or  even  probability  of  a  future  title  will  not  be  sufficient  to  sustain  a 
bilL(o)    And  this  interest  must  not  be  capable  of  being  defeated  by  the 


{f)  Story's  Eq.  PI.  206  ;  Mitf.  Eq.  PI.  (Q  Mitf.  £q.  PL  156, 7. 

41 ;  Cooper's  £a.  PI.  5.  (m)  AU'y  Gen.  t.  Whorwood,  1  Yes* 

(g)  Howe  ▼.  Harrej,  8  Paige,  73.  sen.  634. 

(A)  Story's  Eq.  PI.  8 ;  Mitf.  141.  (n)  1  Dan.  412. 

(0  2  R.  S.  173,^  40,  (orig.  637.)  (a)  Mitf.  PJ.  127. 

\k)  Crockett  ▼.    Lee,  7  Wheat.    522 ; 
Norbury  ▼.  Mead,  3  BUgh.  211. 
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act  of  the  defendant.(p)    The  bill  must  also  aver  the  performance  of  all 
preliminary  acts  necessary  to  complete  the  complainant's  title.(9) 

The  same  precision  in  showing  an  interest,  which  is  required  in  set- 
ting out  the  complainant's  case  is  not  requisite  in  setting  out  that  of 
the  defendant  against  whom  the  relief  is  sought,  because  a  com- 
plainant cannot  always  be  supposed  to  be  cognizant  of  the  nature 
of  a  defendant's  interest.(r)  And  even  where  it  is  erident,  from  the  na- 
ture of  the  case,  that  the  complainant  must  be  cognizant  of  the  defen- 
dant's title,  and  sets  out  the  same  informally,  yet  if  he  alleges  enough 
to  show  that  the  defendant  has  an  interest,  it  will  be  8ufficient.(^) 

Prayer  for  relief. ^  The  bill,  as  has  been  already  stated,  must  also 
pray  the  court  to  grant  the  proper  relief  suited  to  the  case  as  made  by 
the  bill ;  and  if,  for  any  reason  founded  on  the  substance  of  the  case  as 
stated  in  the  bUi,  the  complainant  is  not  entitled  to  the  relief  he  prays, 
either  in  whole  or  in  part,  the  defendant  may  demur.(^) 

BiH  must  be  brought  for  the  whole  €ubject.\  The  bill  must  also  be 
brought  for  the  whole  subject  in  dispute.  The  court  will  not  permit  a 
bill  to  be  brought  for  part  of  a  matter  only,  so  as  to  expose  a  delendant 
to  be  harrassed  by  repeated  litigations  concerning  the  same  thing.(ti) 
Nor  for  one  of  two  claims  upon  the  same  defendant.(t?) 

Mtiat  state  the  whole  case.]  Care  should  be  taken  in  framing  the  bill 
that  every  thing  which  is  intended  to  be  proved,  be  stated  upon  the  face 
of  it ;  otherwise  evidence  cannot  be  admitted  to  prove  ii.{w)  Noi  will 
eren  an  inquiry  be  directed  before  the  master,  unless  a  foundation  for 
such  inquiry  is  laid  in  the  pleadings.(ir) 

Multifariousness.]  As  the  bill  should  not  omit  any  thing  which  it 
is  material  to  state,  it  is  equally  important  that  it  should  not  run  into 
the  opposite  defect,  and  attempt  to  enri)race  too  many  objects  ;  it  being 
a  rule  in  equity  that  two  or  more  distinct  subjects  cannot  be  included  in 
the  same  suit.  The  offence  against  this  rule  i^  termed  multifariousness^ 
and  will  render  a  bill  liable  to  demurrer«(y)  Joint  and  separate  de- 
mands cannot  be  joined  in  a  bill  without  rendering  it  multifarious.(2r) 
And  as  a  bill  by  the  same  complainant  against  the  same  defendant  for  dif- 
ferent matters  would  be  considered  multifarious,  so  a  fortiori^  would  a 
bill  by  several  complainants,  demanding  distinct  matters  against  the  same 


ip)  Lord   Dortley  ▼.   Fitshardinge,  6        (v)  Parefoy  t.  Pnrefoy,  1  Vern.  29. 
Yes.  263.  (to)  Grordon  ▼.  GordoB,  3  Swans.  473. 

(g)  Walborn    t.   Ingilby,  1   Mylne  &    Hall  t.  Malthy,  6  Price,  340.     18  Yes. 
Keen,  61.  303.    6  Sim.  566. 

(r)  Baring  T.  Nash,  1  Yes.  &  B.  551.  (x)  HoUoway  v.  Millard,  1  Mad.  414. 

(«)  Roberts  t.  Clayton,  3  Anst.  716.  (y)  1  Dan.  437. 

]t)  Mitf.  Eq.  PI.  133.  {z)  Harrison  t.  Hogg,  3  Yes.  jnn.  333. 

[«)  Id.  14.  2  Anst.  469. 
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defendant8.(a)  But  a  bill  does  not  become  multifarious  because  all  the 
complainants  are  not  interested  to  an  equal  extent(&) 

Scandal  and  impertinen{^.]  Another  important  matter  to  be  attend- 
ed to  in  framing  a  bill,  is  to  see  that  it  does  not  contain  statements  or 
charges  which  are  scandalous  or  impertinent ;  for  if  it  does,  it  may  be 
excepted  to  by  the  defendant,  and  if  on  a  reference  to  a  master,  he  re- 
ports that  the  bill  contains  scandalous  or  impertinent  matter,  the  court 
will  order  such  parts  to  be  expunged  with  costs.(c) 

Scandal  consists  in  the  allegation  of  any  thing  which  is  unbecoming 
the  dignity  of  the  court  to  hear,  or  is  contrary  to  good  manners,  or 
which  charges  some  person  with  a  crime  not  necessary  to  be  shown  in 
the  cause.(c()  To  which  may  be  added  that  any  unnecessary  allegation 
bearing  cruelly  upon  the  moral  character  of  an  individual  is  also  scan* 
daIous.(tf) 

Impertinence  is  the  same  kind  of  fault  in  pleadings  in  equity  which 
in  those  at  common  law  is  denominated  surplusage.  This  at  law,  taken 
in  its  largest  sense,  includes  the  introduction  of  unnecessary  matter  of 
whatever  description,  and  includes  the  admission  of  matter  wholly  for- 
eign  as  well  as  of  matter,  which  though  not  wholly  foreign,  does  not 
require  to  be  stated,  or  which,  if  stated,  should  be  stated  with  con- 
ciaencss.(/) 

It  is  not  impertinent  in  a  bill  amended  after  answer,  to  adopt  the  Ian- 
guage  of  the  answer,  and  set  forth  its  averements  by  way  of  pretence, 
with  a  charge  to  meet  them.(g') 

In  a  bill  to  remove  a  trustee,  it  is  not  scandalous  or  impertinen  to 
challenge  every  act  of  the  trustee  as  misconduct,  nor  to  impute  to  him 
corrupt  or  improper  motives  in  the  execution  of  his  trust ;  nor  to  allege 
that  his  conduct  is  the  vindictive  ^consequence  of  some  act  on  the  part 
of  the  cestui  que  trusty  or  of  some  change  in  his  situation.  But  it  is 
impertinent  and  may  be  scandalous  to  state  any  circumstances  as  evL 
dence  of  general  malice  or  personal  hostility ;  because  the  fact  of  malice 
or  hostility,  if  established,  affords  no  necessary  or  legal  inference  that 
the  conduct  of  the  trustee  results  from  such  motives,  and  because  such  a 
course  tends  to  render  a  bill  in  equity  an  instrument  of  inquisition  into 
the  private  life  of  every  trustee.(A) 

Setting  out  deeds  and  documents.]    The  17th  rule  of  the  court  au- 


Ca)  Jooea  r.  €rareia  Del  Rio,  1  Turn.        (e)  Coffin  t.  Cowper,  S  Vm.  614. 
&  Rom.  301.  (/)  Steph.  on  PI.  433. 

(3)  Knye  t.  Moore,  1  Sim.  &  Sta.  61.        (g)  Seeley  t.  Boehm,  3  Mad.  176. 
(€)  1  Dan.  451, 9.  (A)  Earl  of  PortamouUi  t.  FeUow8,i 

(d)  Prae.  Reg.  383.  Mad.  450. 
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thorizes  certain  deeds  or  instruments  in  writing  to  be  read  upon  a  hear, 
ing  on  bill  and  answer,  provided  they  are  stated  or  set  out  in  the  bill  of 
complaint.  It  has  been  decided,  under  this  rule,  that  in  order  to  enable 
the  complainant  to  read  such  docaments  at  the  hearing,  the  complainant 
must  not  only  set  out  the  deed  or  other  instrument  in  his  bill,  but  that 
he  must  also  state  therein  that  it  has  been  duly  acknowledged  or  proved, 
in  such  a  manner  as  to  entitle  it  to  be  read  in  evidence  without  further 
proof.(AA) 


SECTION    V. 


/ 


BT    WHOM,    AND  HOW,  BILLS  ARE    DRAWN. 

Unless  the  complainant  intends  to  appear  in  person  and  conduct  the  pro. 
ceedings  himself,  the  first  step  to  be  taken  by  him,  on  instituting  a  suit 
in  chancery,  is  to  employ  u  solicitor  and  counsel  to  commence  and  con- 
duct it  on  his  behalf.  Though  the  complainant  has  a  right  to  appear  in 
person,  and  manage  his  cause  without  the  assistance  of  a  solicitor  or 
counsel,  yet  it  is  not  usual  for  a  party  to  appear  in  person,  unless  he  is 
himself  a  solicitor,  at  least,  of  the  court.  Nor  would  it  be  quite  safe, 
indeed,  for  a  complainant,  not  familiar  with  the  practice  of  the  court,  to 
hazard  his  rights  by  attempting  to  draw  his  bill  and  carry  on  the  suit 
without  professional  assistance. 

If  a  solicitor  is  employed,  it  is  not  necessary  that  his  retainer  should 
be  in  writing.(i)  Though,  as  a  matter  of  evidence  and  convenience, 
it  would  doubtless  be  better  for  solicitors,  before  commencing  suits,  to 
require  a  writtten  authority  to  do  so.  But  whether  the  authority  is  in 
writing  or  by  parol,  it  should  be  special ;  as  it  has  been  held  that  a  gen- 
eral authority  to  act  as  solicitor  for  a  party  is  not  sufiicient  to  warrant  the 
solicitor  in  commencing  a  suit  on  his  behalf  ;(A:)  though  the  rule  is  other, 
wise  as  to  defendivg  suits.(Z)  The  rule  requiring  a  special  authority  in  the 
solicitor  to  commence  a  suit,  applies  not  only  to  cases  where  the  party 
is  to  sue  alone,  but  where  he  is  to  sue  as  a  co-complainant,  with  others, 
and  even  to  cases  where  his  name  is  merely  made  use  of  pro /arma.{m) 

If  a  party  sole  complainant  in  a  bill  swear  that  he  did  not  authorize  the 


(AA)  LattinR  ▼.  Hall,  0  Paige,  383. 
(t)  Lord  ▼.  Kelleu,S  My.  Si  Keen,  1. 
(4)  WilaoQ  T.  Wilson,  1  Jao.  Si  Walk. 
467. 


(/)  Wright  V.  Caaile,  3  Mcriv.  12. 
(m)  1  Jac.  &  Walk.  467. 
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attorney  to  file  it,  the  proceedings,  on  application,  will  be  stayed,  and 
the  attorney  made  liable  for  the  costs,  unless  he  produce  a  written  au- 
thority for  commencing  the  suit.(n)  And  where  a  suit  is  commenced 
in  the  names  of  several  persons  by  their  solicitor,  the  court  will  not  in- 
quire whether  such  suit  was  authorized  by  all ;  unless  some  of  them 
object  to  the  proceedings,  or  the  adverse  party  shows  affirmatively  that 
the  suit  is  commenced  and  carried  on  in  the  names  of  some  of  the  pari- 
ties without  authority.(o)  If  a  bill  be  exhibited  in  the  name  of  a 
married  woman,  against  her  husband,  it  may,  upon  affidavit  that  she 
knew  nothing  of  it  or  had  not  consented  to  it,  be  dismissed.(p) 

The  solicitor  being  duly  authorized  to  commence  a  suit,  the  next  step 
is  to  draw  the  bill,  from  the  facts  stated  by  the  complainant,  or  other- 
wise. In  ordinary  suits,  it  is  usual  for  the  solicitor  to  draw  the  bill, 
afterwards  submitting  it  to  counsel  for  his  approval  and  signature.  In 
cases  of  great  importance  or  difficulty,  however,  it  is  safer  to  have  the 
bill  drawn  by  counsel ;  as  the  success  of  the  suit  may  depend,  in  a  great 
measure,  upon  the  manner  in  which  the  bill  is  framed. 


SECTION    VI. 

ENOROSSINO,  SIGNING,  AND   SWEARING   TO. 

Engrossitig.]  The  bill  having  been  drawn,  submitted  to  the  com- 
plainant or  person  who  is  to  swear  to  it,  and  found  to  be  correct  in  its 
statement  of  the  facts  and  in  the  charges  therein  contained,  is,  in  the 
next  place,  to  be  engrossed,  in  order  that  it  may  be  signed,  sworn  to, 
filed  and  served.    The  draft  being  preserved  in  the  office  of  the  solicitor. 

A  rule  of  the  court  requires  that  all  bills,  answers,  and  other  proceed- 
ings, and  copies  thereof  shall  be  fairly  and  legibly  written ;  and  if  not 
so  written,  the  register,  assistant  register  and  clerks  shall  not  file  such 
as  may  be  oiSered  to  them  for  that  purpose.(9] 

Signing.]  Except  in  cases  where  an  injunction  is  asked  for,  or  a  dis- 
covery, or  an  answer  on  oath  is  required  from  the  defendant,  bills  are 
usually  signed  by  the  solicitor  and  counsel  alone,  and  not  by  the  party.(r) 
If  the  complainant  sue  in  person,  however,  it  must  be  signed  by  him 


(n)  Wheeler  v.    Bolwer  aod   wife,   1        (p)  Prac.  Reg.  60. 
GImsc.  Rep.  863.  (V)  Rule  95. 

(o)  Bank  CommiBsioQera  r.  Bank  of        (r)  Hatch  r.  EastaphieTe,  1  Clarkey 
BufUo,  6  Paige,  497.  63. 
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• 
And  in  that  case,  it  seems  that  the  bill  need  not  be  signed  by  coun8eI.(«) 

The  general  rule,  however,  is  that  the  bill  must  be  signed  by  counsel. 

And  if  it  is  not  so  signed,  it  will  be  ordered  to  be  taken  off  the  files ;  or 

it  may  be  demurred  to  for  that  cause.(^) 

In  a  suit  by  a  corporation,  the  bill,  if  it  is  not  a  sworn  one,  is  signed 
by  the  solicitor  and  counsel  of  the  corporation.  In  case  the  bill  is  to 
be  sworn  to,  it  should  be  signed  by  the  officer  making  the  oath. 

Swearing  to  bill.]  Bills  in  which  the  answers  of  the  defendants  on 
oath  is  not  waived,  must  be  verified  by  the  oath  of  the  complainant,  or  in 
case  of  his  absence  from  the  state,  or  other  sufficient  cause  shown,  by 
the  oath  of  his  agent,  attorney,  or  solicitor.  And  all  bills  for  discovery 
merely  must  be  verified  in  the  same  manner.(«) 

The  oath  administered  to  the  party  must  be  in  substance,  that  he  has 
read  the  bill,  or  has  heard  it  read,  and  knows  the  contents  thereof;  and 
that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  to  be  on  his  information  or  belief,  and  that  as  \o 
those  matters  he  believes  it  to  be  true.  And  the  substance  of  the  oath 
administered  must  be  stated  in  the  jurat^(t;) 

The  following  is  the  form  of  a  jurat  to  a  bill  under  the  above  rule 
of  court : 


•( 


State  op  New-YorKj 
Saratoga  county,         ^  ss :    On  this  ....  day  of .... ,  1841,  before 

me  personally  api^eared  the  above  named  A.  B.  and  made  oath  that  he 
has  read  the  above  bill  subscribed  by  him,  (or,  has  heard  it  read,)  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein  stated  to  be  on  his  in- 
formation or  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

C.  D.,  master  in  chancery. 

Where  a  corporation  aggregate  is  complainant,  the  bill,  from  the  ne- 
cessity of  the  case,  must  be  verified  by  some  officer  or  agent  of  the  cor- 
poration, (tr) 

Bills  which  are  to  be  verified  by  the  oath  of  an  agent  or  attorney  for 
a  complainant,  should  be  drawn  in  the  same  manner  as  bills  which  are 
to  be  sworn  to  by  the  complainant  himself;  stating  those  matters  which 
are  within  the  personal  knowledge  of  such  agent  or  attorney  positively ; 


(#)  See  1  Hoff.  Ch.  Pr.  97.  (u)  Role  17. 

(0  Dillon  ▼.  Francis,  Dick.  68.  French        (o)  Rule  18. 

T.  Dear,  6.  Yea.  647.    Kirkley  ▼.  Barton,        (w)   Bank  of  Orleans  r.  Skinner,  9 
5  Mad.  378.  P«ige,  306. 
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and  those  which  he  has  derived  from  the  information  of  others  should 
he  stated  or  charged  upon  the  information  and  beUef  of  the  complain* 
ant  And  the  oath  of  the  agent  or  attorney  verifying  the  bill,  should 
state  that  the  agent  has  read  the  bill,  or  heard  it  read,  and  knows  the 
contents  theieof,  and  that  the  same  is  true  of  his  own  knowledge,  ex- 
cept as  to  the  matters  which  are  therein  stated  to  be  on  the  information 
and  belief  of  tht  camplainani^  and  that  as  to  those  matters  the  depo- 
nent believes  it  to  be  trae(jr) 

The  jurat  should  not  be  drawn  in  the  form  of  a  separate  affidavit.(y) 
In  verifying  a  bill,  under  the  17th  rule,  for  the  mere  purpose  of  call- 
ing for  an  answer  on  oath,  it  is  not  necessary  that  the  allegations  in  the 
bill  should  be  sworn  to  positively.    It  is  sufficient  if  the  person  verify- 
ing the  bill  swears  to  his  belief  of  the  charges  contained  in  it{z) 


SECTION    VII. 

H irifBBBtNO  AND  MARKING  FOLIOS,  ENDORSING,  AND  FILING. 

Numbering  and  marking  folios.]  l%e  solicitor  or  counsel  who 
draws  a  bill  must  distinctly  number  and  mark  each  folio  (of  100  words) 
in  the  margin  thereof;  and  all  copies,  either  for  the  parties  or  the 
court,  must  be  numbered  or  marked  in  the  margin  so  as  to  conform  to 
the  original  draft,  and  to  each  other.  No  allowance  will  be  made  on 
taxation  of  costs  for  copies  not  thus  numbered  and  marked.(a)  It 
is  not  necessary  to  number  the  pa^es  of  the  bill,  in  addition  to  number- 
ing the  folios.  The  word  folio  was  formerly  used  to  denote  a  page^  and 
it  may  be  conveniently  employed  for  that  purpose  still. 

Endorsing.]  The  register  and  assistant  register  are  required,  by 
rule,  to  keep  the  papers  filed  before  the  chancellor  separate  from  those 
filed  before  a  vice  chancellor.  And  to  enable  them  to  do  so,  the  solici- 
tor filing  a  bill  or  other  paper  must  designate,  on  the  back  thereof, 
whether  it  is  filed  '*  before  the  chancellor"  or  ''before  the  vice  chancel- 
lor^.(6)  As  bills  and  petitions  are  addressed  to  the  chancellor,  in  all 
cases,  the  marking  of  the  paper  in  conformity  with  this  rule  is  the  only 


(x)    Bank   of  Orleans    t.    Skinner,   0  See  further  aa  to  jarata,  poat  Chap.  VI. 

'  e,  305.  Sec.  5,  (Book  1.)— jarata  to  anawtra. 
(y)    Suffbrd  ▼.  Bryan,  -2   Paige,    46.  {a)  Rule  05. 

(x)    Veeder   r.  Morita,  9  Paige,  371.         \h)  Rule  7. 
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mode  of  determining  whether  it  was  the  intention  of  the  party  to  insti- 
tute his  proceedings  before  the  chancellor  or  before  the  vice  chancellor, 
when  the  bill  is  filed  in  the  first  or  third  circuits.  And  the  court  has 
decided  that  in  case  of  dispute  as  to  the  person  before  whom  the  suit  is 
instituted,  the  marking  of  the  bill  or  petition  must  determine  the  ques- 
tion, (c) 

In  the  entitling  and  endorsement  of  papers  by  either  party,  the  com- 
plainant's name  must  be  placed  first.(e() 

The  endorsement  upon  the  back  of  a  bill  is  in  this  form : 

In  chancery. 

Before  the  chancellor, 

(or.  Before  the  vice  chancellor  of  the  ....  circuit.) 


John  Rodgers 

V. 

Timothy  Jackson. 


Bill, 
J.  E. 

Sol.  for  comp't. 

Filing.]  The  next  step  is  to  cause  the  engrossed  copy  of  the  bill  to 
be  filed  in  the  proper  office.  If  the  suit  is  commenced  before  the  chan- 
cellor, the  bill  is  to  be  filed  in  the  office  of  the  register  or  assistant  re- 
gister. If  before  a  vice  chancellor,  it  must  be  filed  in  the  office  of 
the  clerk  of  that  circuit.  If  the  bill  is  filed  with  the  register,  or 
assistant  register,  all  subsequent  pleadings  and  proceedings  must  be 
filed  with  one  of  them,  unless  the  cause  is  referred  to  a  vice  chancellor. 
If  so  referred,  all  papers  filed  therein  while  it  remains  before  the  vice 
chancellor  may  be  filed  with  the  clerk  of  his  circuit.(e) 


(c)  In  the  matter  of  the  Receivers   of       (d)  Rule  95. 
the  Globe  In*.  Co.,  6  Paige,  103.  (e)  Rule  8. 
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SECTION  VIII. 

WfiSir   BILL   TO  BB   ACCOMPANIED  BT  AN  APFIDAT1T<. 

In  bills  of  particular  descriptions,  it  is  necessary  that  an  affidavit 
should  be  annexed  to  them,  on  their  being  filed.  Thus,  on  a  bill  of  in- 
terpleader, there  must  be  an  affidavit  that  the  complainant  does  not  collude 
with  any  of  the  defeDdaots.(/)  In  a  bill  by  a  party  in  a  suit  at  law  to 
examine  witnesses  de  bene  esse^  there  must  be  an  affidavit  that  the  wit* 
ness  proposed  to  be  examined  is  of  the  age  of  seventy — that  the  matter 
to  be  proved  is  material,  and  lies  within  the  knowledge  of  one  person 
only — that  the  witness  is  going  out  of  the  jurisdiction,  and  not  likely 
to  return  in  time  to  be  examined — or  the  other  special  circumstances  on 
which  it  is  proposed  to  apply  to  the  court  for  leave  to  examine  him  de 
bene  esse.{g)  In  a  bill  to  obtain  the  benefit  of  an  instrument  on  which 
an  action  at  law  would  lie,  alleging  that  it  is  lost,  or  if  the  bill  is  filed 
for  the  discovery  of  an  instrument,  suggesting  that  it  is  in  the  power  or 
custody  of  the  defendant,  and  praying  relief  that  might  be  had  at  law  if 
the  instrument  were  in  the  hands  of  the  complainant,  there  must  be  an 
affidavit  annexed  to  the  bill,  in  the  former  case,  that  the  instrument  is 
lost ;  and  in  the  latter  instance,  that  it  is  not  in  the  custody  or  power 
of  the  complainant,  and  that  he  knows  not  where  it  is,  unless  it  is  in  the 
hands  of  the  defendant.  In  any  of  these  instances,  the  want  of  the 
requisite  affidavit  makes  the  bill  demurrable.  But  if  the  relief  sought 
extends  merely  to  the  delivery  of  the  instrument,  or  is  otherwise  such 
as  can  only  be  given  in  a  court  of  equity,  such  an  affidavit  is  not  neces- 
8ary.(A) 

Affidavits  are  also  frequently  annexed  to  the  bill  for  another  object. 
Thus,  where  a  bill  is  filed  for  any  purpose  other  than  a  discovery,  the 
complainant  may,  if  he  thinks  proper,  waive  the  necessity  of  the  an- 
swer being  made  on  oath  of  the  defendant,  to  avoid  the  necessity  of  dis- 
proving it  when  responsive  to  the  bill.(i)  But  as  the  defendant  may, 
by  the  36th  rule,  still  answer  on  oath,  notwithstanding  an  oath  is  waiv- 
ed by  the  bill,  for  the  purpose  of  moving  to  dissolve  an  injunction  or 
discharge  a  ne  exeatj  it  is  provided  by  rule  37,  that  if,  in  addition  to 
the  usual  oath  of  the  complainant,  the  material  facts  in  the  bill,  on 
which  the  injunction  orne  exeat  rests,  are  duly  verified  by  the  oath  of  a 


if)  Mitf.  Eq.  PI.  49.  (A)  Id.  6.     1  Newl,  70. 

{g  )  Atk.  Ch.  Pr.  4.  (i)  S  R.  S.  176,  ^  40,  (orig.  ^  44.) 
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credible  and  disinterested  witness,  annexed  to,  and  filed  \irith  the  bill,  it 
shall  not  be  a  matter  of  coarse  to  dissolve  the  injunction,  or  discharge 
the  710  exetii  on  the  oath  of  the  defendant ;  but  the  court  may,  in  its  dis- 
cretion, retain  it  till  the  hearing. 

Where  the  whole  equity  of  the  bill  is  denied  by  the  sworn  answer  of 
the  defendant,  and  no  affidavit  of  a  disinterested  witness  is  annexed  to 
the  bill,  the  injunction  will  be  dissolved  on  bill  and  answer,  although 
security  for  the  debt  and  costs  in  the  suit  at  law  has  been  given,  under 
the  provisions  of  the  revised  statues  on  that  subject.(Ar) 

So  where  it  is  intended  to  apply  for  an  injunction  or  ne  exeat  upon  a 
bill  sworn  to  by  an  agent  or  attorney  of  the  complainant,  if  any  material 
allegation  or  charge  that  it  is  necessary  to  be  sworn  to  positively,  to  au- 
thorize the  issuing  of  the  injunction  or  ne  execU,  is  not  within  the  per- 
sonal knowledge  of  the  agent  or  attorney,  he  should,  in  addition  to  his 
own  verification,  annlsx  the  affidavit  of  the  person  from  whom  he  de* 
rived  his  information ;  swearing  that  he  knows  such  allegation  or 
charge  to  be  true.  (/) 


CHAP.   II. 

PROCESS  FOR  APPEARANCE. 

Sect.    1.    SUBPCENA. 

2.  Attachment. 

3.  Attachment  with  Proclamations. 

4.  Commission  of  Rebellion. 
6.  Sergeant  at  Arms. 

6.  Sequestration. 

7.  Process  against  Corporations. 


SECTION    I. 


SUBPOBNA   TO   APPEAR. 


The  complainant's  solicitor  having  filed  the  bill,  in  the  next  place 
proceeds  to  apprise  the  defendant  thereof,  in  order  to  compel  his  ap- 


(k)  Maaohetter  t.  Dey,  6  Paige,  895.       (/)  Bank    of  Orleans  t.  Sldnner,  9 

Paigs,  306. 
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peamnce  and  to  procure  from  him  an  answer  if  it  is  desired,  or  at  lenst 
to  give  bitn  an  opportunity  to  defend  the  suit  if  he  wishes  to  do  so. 
For  this  purpose,  in  pursuance  of  the  prayer  of  the  bill^  he  sues  out  a 
^ubpcBua  ;  which  is  a  writ  issuing  out  of,  and  under  the  seal  of  the  court ; 
commanding  the  defendant  personally  to  appear  in  court,  before  the 
chancellor  or  the  proper  vice  chancellor,  on  a  certain  day^  to  answer  to 
such  bill  of  complaint 

This  writ  now  issues  of  course,  upon  filing  the  bill,  without  entering 
any  order  for  that  purpose ;  though  the  practice  was  formerly  other- 
wise. 

The  register^  assistant  register  and  clerks  are  to  furnish  to  any  solid* 
tor  when  lequired,  and  upon  payment  of  the  fees  allowed  by  law,  blank 
process  to  appear  and  answer  to  bills,  with  the  seal  of  the  court  im- 
pressed thereon^  and  with  the  name  of  the  process  printed  on  the  body 
of  the  seal.(a)  But  it  is  provided  by  another  section  of  the  statute  that 
process  for  appearance  shall  not-issue  from  the  court  until  the  bill  pray- 
ing the  same  shall  have  been  filed.(6)  By  the  words  "  issue  from  the 
court,"  as  us^  in  the  statute,  must  be  meant,  not  the  sealing  and  de- 
livering of  the  process  out  of  the  office  of  the  register  or  clerk,  but  the 
filling  it  up,  and  serving,  or  putting  it  in  a  way  to  be  served.  As  at 
law  a  writ  is  only  considered  as  issued  when  it  is  delivered  to  the  sher- 
iff, or  put  in  a  regular  course  to  reach  him.(c)  And  in  point  of  fact  it 
is  the  constant  practice  in  the  register's,  assistant  register's  and  clerks' 
ofilces  to  deliver  out  sealed  writs  of  subpoBua  to  appear,  whenever  ap- 
plied for,  without  waiting  for  a  bill  to  be  filed. 

Form  of.]  The  subpoena  is  required,  by  the  19th  rule,  to  be  in  the 
same  form  substantially,  expressive  of  the  intent,  as  that  heretofore 
used  in  this  court^ci)  And  a  form  is  given,  at  length,  in  rule  20.  It 
must  be  in  the  name  of  the  people«(e)  It  must  contain  the  names  of 
all  the  defendants ;  and  it  is  advisable,  if  not  necessary,  to  name  all  the 
complainants. 

Where  the  complainant  wishes  to  make  an  unbaptized  iu&nt  a  party 
defendant,  it  seems  the  subpoena  should  describe  him  as  the  last  born 
child  of  A.  B.  and  C.  D. — his  father  and  mother.(/) 

A  subposna  must  be  in  the  English  language,  and  in  a  Mr,  legible 
character  (g). 


(a)  S  R.  S.  179,  ^  76,  (orig.  ^  69.)  (e)  Id.  275,^  8. 
See  alBo  5  Paige,  80.  (/)  Eley  t.  Brooghton,  3  Sm.  ii  Sto* 

[b)  S  R.  S.  179,  ^  76,  (orig.   $  70.)  188. 
(4;)   Sm  1  Hoff.  Ch.  Pr.  100,  note  (5.)  ig)  2  R.  S.  375,  ^  9. 
(d)  See  2  R.  S.  378,  ^  9. 

YoL.  L  7 
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When  to  be  tested  and  mcule  returncible.]  The  subpcena  must  be  tes* 
ted  in  the  name  of  the  chancellor,  on  the  day  it  is  issued,  and  be  made 
returnable  according  to  the  fact,  either  before  the  chancellor  or  before 
the  vice  chancellor  having  jurisdiction,  in  the  court  of  chancery,  where- 
soever the  court  shall  then  be ;  and,  unless  otherwise  directed,  it  may 
be  made  returnable  on  any  day  except  Sunday,  either  in  vacation  or  in 
term.  If  the  chancellor  is  a  party,  or  interested  in  the  suit,  the  sub- 
poena must  be  tested  in  the  name  of  the  vice  chancellor  before  whom 
the  suit  is  pending.(A) 

Where  the  complainant  made  his  subpoena  returnable  on  Sunday,  and 
afterwards  took  out  an  attachment  thereon,  against  the  defendant,  for 
not  appearing,  the  court  set  aside  the  attachment  as  irregular.(i) 

Sealing  and  signing.]  The  subpoena  must  be  sealed  with  one  of  the 
seals  of  the  court  ;(Ar)  signed  with  the  name  of  the  register,  assistant 
register  or  clerk,  from  whose  office  it  issues,  and  subscribed  or  en- 
dorsed with  the  name  of  the  solicitor,  or  of  the  comfdainant,  in  case  he 
prosecutes  in  person.(/) 

It  is  not  necessary  die  register  or  clerk  should  personally  sign  the 
subpcBua.    His  name  is  usually  signed  by  the  complainant's  solicitor. 

Service  of,]  The  subpoena  may  be  served  by  delivering  a  copy 
thereof  subscribed  by  the  complainant  or  his  solicitor,  and  inscribed 
**  copy ;"  and  by  showing  the  original,  under  the  seal  of  the  court,  at 
the  time  of  such  delivery,  to  the  defendant,  or  in  case  of  his  absence,  to 
his  wife  or  servant,  or  some  member  of  his  family,  at  his  dwelling  house 
or  place  of  abode.(m) 

On  married  women.  In  a  snit  against  husband  and  wife,  the  service 
of  the  subpoena  on  the  husband  alone  is  good  service  on  both,  unless 
the  complainant  seeks  relief  against  the  estate  of  the  wife ;  in  which 
case  the  service  must  be  on  her,  as  well  as  on  the  husband,  and  she  may 
put  in  a  separate  answer.(n) 

Where  defendant  is  absfntfrom  home.  When  a  defendant  is  absent 
from  home,  eoid  no  person  can  be  found  at  his  place  of  abode,  the  sub- 
pcena may  be  served  on  his  clerk  or  servant,  at  his  store  or  place  of 
business.(o) 

On  a  prisoner.    It  is  not  irregular  to  serve  a  subpoena  personally  upon 


(A)  Role  19.  Rep.   139.    Learitt  y.  Cnuer  and  wife, 

(t)   Gould  T.  Spencer,  5  Pftige»  541.  1  Paige,  431.    Jonee  y.  Hanie,  9  Yes. 

{k)  2  R.  S.  179,  ^  73,  (orig.  ^  66.)  488. 

(/)   Id.  378,  ^9.  (o)   Smith    y.   Parke,   3  Paige,  398. 

(m)  Rule  21.  Byett  and  wife  y.  North  Am.  Coal  Co.  20 

(n)  Fergnaon  y.  Smith,  3  John.  Ch.  Wend.  570. 
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a  defendant  who  is  imprisoned  in  the  state  prison  for  a  term  of  years, 
on  a  conviction  for  a  crime.(p)  And  service  upon  the  keeper  of  a 
prison  will  be  ordered  to  be  good  service  upon  a  prisoner  in  his  cus- 
tody.{q) 

Where  defendant  has  no  family.  Where  the  defendant  has  no  fami- 
ly, but  boards  or  makes  it  his  home  in  the  family  of  another,  a  subpoena 
may,  in  his  absence  from  home,  be  served  upon  either  of  the  heads  of 
the  family  at  such  place.  But  to  make  such  service  regular,  the  place 
of  service  must  be  his  actual  place  of  residence  at  the  time  of  service ; 
and  his  absence  therefrom  must  be  merely  temporary .(r) 

Service  out  of  the  state.  The  service  of  a  subpoena  upon  a  defen- 
dant out  of  the  state  is  irregular.(^) 

When  to  be  served.  The  service  may  be  on  or  before  the  day  of  ap- 
pearance mentioned  in  the  subpmna.(/)  And  it  may  be  made  at  any  hour 
of  the  night.  It  seems  a  service  on  the  return  day,  before  12  o'clock 
at  night,  is  valid ;  as  the  legal  day  does  not  close  until  that  hour. 

A  subpoena  cannot  regularly  be  served  on  Sunday .(u) 

If  the  copy  served  is  not  filled  up  with  the  return  day,  the  service  will 
be  irregular,  and  the  proceedings  will  be  set  aside,  although  the  origi- 
nal shown  to  the  party  was  properly  filled  up.(i;) 

Where  a  ne  execU  is  issued  at  the  same  time  with  the  subpoena,  it  is 
not  necessary  that  the  subpoena  should  be  served  first.  Thus,  where  the 
complainants  took  out  a  subpoena  when  the  ne  exeat  was  issued,  and 
made  a  bona  fide  attempt  to  serve  the  same,  but  were  unable  to  do  so 
previous  to  the  service  of  the  ne  exeat,  the  court  held  there  was  no 
irregularity  which  could  entitle  the  defendants  to  have  the  latter  writ 
set  aside.(ir) 

On  infaiUs.  If  an  infant  is  made  a  defendant,  the  subpoena  must  be 
served  upon  him  personally,  in  the  same  manner  as  upon  adults.(jr) 
But  it  is  recommended,  in  such  cases,  to  accompany  such  service  with 
a  notice  to  the  parent,  or  guardian  of  the  infant,  or  some  competent  per- 
son of  the  family,  of  the  nature  of  the  writ,  and  of  the  necessity  for  the 
infant's  having  a  guardian  appointed  to  appear  and  defend  his  inter- 
ests.(y)    Where  the  infant  cannot  be  found,  so  as  to  be  served,  or  is  ab- 


{p)  Phelps  ▼.  Phelps,?  Paige,  150.  (0  Rule  31. 

{a)  1  Dan.  5^6.     Hinde,  85.    Joyce  (u)  1  R.  S.  675,  ^  58,  (orig.  §  69.) 

T.  Joyce;  1  Hogan,  121.  (d)  Arden  ▼.  Walden,  1  Edw.  631. 

(r)  People  v.  Craft,  7  Paige,  325.  {u>)  The   Georgia  Lumber  Co.  ▼.  Bis- 

(j)  Dunn    T.    Dunn,  4  Paige,  425.  sell,  9  Paige,  225. 

Creed  r.  Byrne,  1  Hogan,  79.     1  Moll.  (x)  X  Dan.  229.  563. 

243.  (y)  See  1  Hoff.  Pr.  106. 
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3ent  from  the  state,  the  complainant  must  proceed  by  advertisement  under 
the  statute  relative  to  non-resident,  absent,  or  concealed  defendants  ]{z) 
in  the  same  manner  as  if  he  were  an  adult;  and  if,  upon  the  expiration 
of  the  time,  no  one  applies  in  his  bthalf,  the  complainant  may  move  that 
a  guardian  ad  litem  be  appointed  for  him.(a) 

On  lunatics.  The  subpcBua  against  a  lunatic  must  be  served  upon 
him  personally,  as  in  the  ease  of  an  infant.  And  it  should  be  in  the 
presence  of  some  competent  person,  or  with  notice  to  his  committee; 
who  must  also  be  made  a  party  defendant,  as  such  committee,  to  suits  ^ 
respecting  the  lunatic's  estate,  and  who  is  bound  to  appear  and  answer, 
with  and  for  the  lunatic,  or  be  attached.(&) 

On  a  corporation.  If  a  bill  be  filed  against  a  corporation,  the  sub- 
poBna  must  be  served  upon  some  one  of  the  members,(c)  usually  upon 
the  president,  cashier,  secretary,  or  other  principal  officer. 

On  the  United  States  or  state.  When  the  United  States  or  the 
state  is  interested,  the  district  attorney  or  the  attorney  general  must  be 
served  with  a  copy  of  the  bill.  If  he  omits  to  enter  an  appearance,  an 
order  may  be  obtained,  on  petition,  that  he  appear  within  a  certain  time, 
or  that  the  bill  be  taken  as  conressed.(c{) 

Extraordinary y  or  stibstituted  service,  A  service  by  any  of  the 
means  above  pointed  out  is  called  the  ordinary  service.  Where  the 
subpoBna  cannot  be  served  by  either  of  these  ordinary  methods,  extraor- 
dinary means  may  be  resorted  to.  Such  service,  however,  ought,  in 
general,  to  be  warranted  by  a  previous  order  of  the  court ;  though 
sometimes,  where  an  extraordinary  service  has  been  effected,  the  court 
have  considered  it  to  be  good.  Thus,  where  the  person  who  served  the 
subpoena  deposed  that  he  hung  the  same  upon  the  defendant's  door,  and 
within  half  an  hour  afterwards  saw  Wm  abroad  with  a  writ  in  his  hand, 
which  he  supposed  to  be  the  subpoMm,  the  court  granted  an  attach- 
ment,(€)  And  it  has  been  has  held  good  service  if  a  person  keeps  the  door 
of  his  house  shut  and  refuses  to  open  i\  to  leave  the  writ  under  seal 
hanging  upon  the  door  of  the  house,  or  to  put  it  into  the  house  under 
the  door,  or  within  the  windows.  But  none  of  these  are  good  service 
unless  it  can  be  proved  that  such  subpoena  afterwards  came  to  the  de- 


(z)  2  R.  S.  186.    Laws  of  1842,  p.  Rhoades,  Esq.)     Ferguson  ▼.  Smith,  8 

363.  John.  Ch.  Rep.  189.     1  Paige,  422.    Aad 

(a)  Bank    of  Ontario  ▼.  Strong,    2  see  post,  Book  I,  Ch.  VI,  Sec.  5. 
Paiffe,30l.  (c)  Gray's    Sol.  Pr.  60.      Hmde,  87. 

(?)  1  Dan.  173,  219.    Mitf.  Eq.  PI.        {d)   1  Hoff.  Ch.  Pr.  108. 
-f,   23,  82.    McPherson  ▼.  Strevel,  In        (e)   Bikers  v.  Sitileman,  Cary,  57. 
Chan.  Jan'yt  1843,  (ex  relatione  Julius 
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fendant's  bands,  or  that  he  was  in  the  house  at  the  tiiDe,  or  had  notice  of  it ; 
as  where  a  complainant  made  oalh  that  he  had  heard  the  defendant  con- 
fess that  he  had  been  served  with  a  subpGBna.(/)  And  so  where  a  per- 
son made  oath  that  he  showed  and  offered  to  deliver  the  subpcena  to 
the  defendant,  but  that  he  refused  to  accept  it,  and  did  not  appear,  an 
attachment  was  issued.(^) 

In  England,  where  an  injunction  is  sought  to  restrain  proceedings  at 
law  by  a  party  who  is  abroad,  the  court  will  order  service  upon  the  at- 
torney or  agent  of  such  party,  to  be  good  service  of  the  subpoena  upon 
the  client  and  principal.(A)  And  in  some  cases  also  where  injunctions 
are  not  soaght,  the  court  have  permitted  service  upon  the  agent  or  factor 
of  a  defendant  abroad,  acting  in  respect  of  the  property  in  dispute,  to 
be  good  service  upon  the  principal.(i)  But  as  our  revised  statues  pro- 
vided a  mode  of  compelling  the  appearance  of  a  defendant  in  every 
case,  (whether  he  be  absent,  concealed,  or  non-resident,)  or  in  default 
thereof,  allow  the  complainant  to  take  the  bill  as  confessed  against  him,  it 
is  doubtful  whether  such  substituted  service  would  be  allowed  here,  un- 
less it  were  upon  an  attorney  specially  empowered  to  appear  at)d  de- 
fend. And  it  has  been  decided  that  where  a  solicitor  has  been  specially 
anthorized  to  appear  in  the  very  suit,  if  he  refuses  to  do  so,  he  cannot 
be  compeUed.(^*) 

In  general,  if  an  extraordinary  or  substituted  service  is  necessary,  the  sa- 
fest course  is  for  the  complainant  to  apply  in  the  first  instance  to  the  court, 
by  motion,  supported  by  affidavit  stating  the  circumstances,  for  an  order 
that  the  particular  mode  required,  may  be  good  service.(Z)    Thus,  where 
a  defendant  has  quited  his  residence,  and  cannot  be  found,  orders  have 
been  made,  in  England,  that  service  at  his  last  place  of  abode  might  be 
good  service.(m)    So,  an  order  has  been  granted,  on  motion,  that  ser- 
vice at  the'  last  place  of  abode  of  the  defendant's  wife  might  be  good 
8ervice.(n) 
By  whom  served.    A  subpoena  may  be  served  by  any  person.(o) 
Alias  or  pluries  writ.]    It  is  never  necessary  to  use  an  alias  or  plw 
Ties  writ  of  subpoena.    If  the  subpoena  has  not  been  served  upon  any 
of  the  defendants,  the  return  day  may  be  altered  by  the  solicitor,  at  any 


(  /)  Waters  ▼.    Berd,    Cary,   104.        (/)  1  Dan.  666. 
How  ▼.  Maddock,  id.  115.  (m)   Parker  y.    Blackburne,  2   Vern. 

(  g )  Peris  ▼.  Thomas,  id.  134.  369. 

(A)  1  Dan.  362,  666.    See  4  Wash.  C.        (n)  Pttlteney  r.  Shelton,  6  Yes.  147 
C.  Hap.  370,  472.  (o)  Trabae*8   Heirs  ▼.  Holt,   3  Bibbs* 

(i)  Id.  868,  668.  Rep.  393.     Hoye  r.  Penn,  1  Bland,  89. 

{k)  WiniDgs  ▼.  Loman,  Hinde't  Pr.  Id.  138. 
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time,  to  a  day  sufficiently  distant  to  enable  bim  to  get  it  served  before 
the  time  thus  fixed.  But  if  the  subpoena  has  been  serv^  on  a  part  of 
the  defendants,  so  that  the  return  day  cannot  be  altered,  the  practice 
is  to  issue  another  subpodna  returnable  at  a  future  day. 


SECTION    II. 


ATTACHMENT. 


When  proper,]  Upon  the  service  of  the  subpcBua  on  the  defendant, 
he  is  bound  to  enter  his  appearance  in  the  proper  office  within  twenty 
days  after  the  appearance  day  mentioned  in  the  writ.  And  if  the  ap- 
pearance is  not  so  entered,  the  complainant,  on  filing  proof  of  the  ser- 
vice of  the  subpoena,  may  have  an  order  of  course  that  an  attachment 
issue  to  compel  an  appearance,  if  the  subpoena  has  not  been  personally 
served.  An  order  of  course  for  an  attachment  may  also  be  entered 
where  there  has  been  personal  service  of  the  subpoena,  upon  filing  an 
affidavit  that  a  discovery  from  the  defendant  is  necessary.(/i) 

An  attachment  is  the  first  process  that  issues  against  a  defendant  in 
cases  of  contempts.  It  is  issued  under  the  seal  of  the  court,  and  is  di- 
rected to  a  sheriff,  commanding  him  Xo  attach  the  party,  so  that  he  may 
have  his  body  before  the  court  to  answer  touching  his  contempt,  &c. 

This  process  issues  for  a  contempt,  as  well  in  not  appearing  as  in  not 
answering  after  appearance ;  and  as  the  rules  of  proceeding  in  both 
cases  are  similar,  the  following  observations  will  apply  to  both  species 
of  contempt,  except  where  a  distinction  is  pointed  out. 

Against  whom  isstied.]  An  attachment  for  not  appearing,  or  for  not 
answering,  cannot  issue  against  the  attorney  general ;  wiiose  non-ap- 
pearance, on  being  attended  with  a  copy  of  the  bill,  will  not  be  con- 
sidered as  a  contempt,  but  as  a  nil  dicit  ;lq)  nor  can  such  a  process  be 
issued  against  a  corporation  aggregate ;  which  being  an  ideal  or  invisi- 
ble person  existing  only  in  contemplation  of  law,  cannot  be  attached 
or  apprehended.(r) 

Ordinarily,  it  h  feme  covert  be  in  contempt,  the  husband  must  be  in- 
cluded in  the  attachment(^)    The  court  has,  however,  stayed  process 


ip)  Rale  22.  (r)  Id.  189, 576. 

{q)  1  Dan.  183, 575.    Barolay  t.  Has-        (4)  Pnc.  R«g.  53. 
•el,  2  Dick.  729. 
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of  contempt  against  him  for  want  of  his  wife's  answer,  where  it  has  ap- 
peared by  affid&yit  that  she  had  left  him  and  that  he  had  no  power  over 
her.(/)  And  cases  may  exist  where  she  may  be  attached  alone;  as 
where  her  husband  is  out  of  the  state,  and  she  is  sued  in  respect  of  a 
debt  on  her  separate  estate  ;(ti)  or  where  she  obstinately  refuses  to  join 
with  her  husband  in  his  defence,  or  has  committed  a  tortious  act  ;(v)  or 
where  she  has  obtained  an  order  to  answer  separately  and  does  not  put 
in  her  answer  in  conformity  with  such  order.(fl9) 

It  is  the  duty  of  the  husband,  however,  as  a  general  rule,  to  take  care 
that  the  wife's  appearance  is  entered  as  well  as  his  €fwn.{:t)  And  it  is 
also  a  general  rule  that  process  of  contempt  may  be  executed  against 
bim  alone  for  the  contempt  of  his  wife,  unless  a  special  order  to  the  con- 
trary is  obtained.(y)  All  the  defendants  residing  in  the  same  county, 
liable  to  the  attachment,  must  be  named  in  one  writ.(2r) 

How  obtained.]  The  rule  authorizing  attachments  to  issue  to  dompel 
an  appearance  of  the  defendant,  contemplates  two  cases  in  which  it  may 
be  desirable  to  seek  the  aid  of  this  process  r  1.  Where  the  subpcena  has  ^ 
been  personally  served ;  and  2.  Whfsre  the  subpoBna  has  beeii  personal- 
ly served,  but  the  coo^lainant  wishes  a  discovery  from  the  defendant. 
In  the  first  case  an  appearance  is  necessary,  to  enable  the  complainant 
to  take  the  bill  pro  confesso;  unless  there  has  been  an  order  for  adver- 
tising under  the  statute,  (a)  An  affidavit  should,  therefore,  be  made  by 
the  person  who  served  the  subpcena,  showing  the  service  of  the  same 
on  or  before  the  appearance  day  therein  mentioned;  the  manner  in 
which  it  was  served ;  and  an  affidavit  or  other  evidence  that  no  appear- 
ance has  been  entered  by  the  defendant.  It  is  not  sufficient  for  the  af- 
fidavit to  state  that  the  subpoena  was  dfuly  served,  or  that  the  defendant 
was  served  with  a  true  copy  of  a  subpoena.  The  time  and  mode  of  ser- 
vice, as  well  as  the  cause  in  which  the  writ  issues  roust  be  specified.(S^) 
The  affidavit  should  state  the  requisition  of  the  writ,  or  the  subpoena 
should  be  annexed.(c) 

In  the  second  case  provided  for  in  the  22d  rule,  i.  e.  where  tfre  subpoena 
has  been  personally  served,  the'^'affidavit  should  state  that  the  subpoena 
was  served  personally  upon  the  defendant,  on  or  before  the  appearance 
day  therein  mentioned — that  no  appearance  has  been  entered and  that 


(0    Leithly  r,  Taylor,  1  Dick.    373.        (x)  Leavitt  v.  Cniger,  1  Paige,  421. 

Lloyd    ▼.    Basnet,  id.    143.     Garey  t.        (y)  Rule  26. 

Wbiuingham,  1  Sim.  &  Stu.  163.  (;r)  HincJe's  Pr.  94.     (Gary's  Rep.  55. 

(fi)  Dubois  ▼.  Hole,  2  V«o.  613.  {a)  Sawyer  v.  Sawyer,  3  Paiire,  263! 

(©)  1  Dan.  266,  576.  (h)  Hinchcliff  t.  Gracie,  1  McCle.  & 

(w)  Powell  T.  PMniice ;  Ridgw.  P.  C.    Y.  Rep.  277. 

2*®-  W  Rogers  V.  Rogers,  2  Paige,  458. 
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a  discovery  is  necessary  from  the  defendant  as  to  the  matters  of  the  com- 
plainant's bill.  To  obtain  an  order  for  an  attachment  for  not  answering 
an  affidavit  showing  the  defendant's  default,  is  also  necessary .(<2) 

On  filing  the  affidavit,  in  either  of  these  cases,  the  complainant  may 
enter  an  order  of  course,  that  an  attachment  issue.  This  order  may  be 
drawn  either  by  the  complainant's  solicitor,  or  drawn  and  entered  by  the 
register  or  clerk.  Upon  the  entry  of  which  the  latter  will  seal  the  at- 
tachment; which  is  generally  prepared  previously  by  the  solicitor. 
The  affidavit  must  be  filed  before  the  process  is  i88ued.(e) 

When  to  be  tested  and  made  returnable.']  The  attachment  must  be 
tested  in  the  name  of  the  chancellor  on  the  day  it  issues ;(/)  and  it 
must  be  made  returnable  on  a  regular  motion  day,  or  some  day  in  term, 
unless  otherwise  specially  ordered  by  the  comX.{g)  The  rales  prescribe 
no  particular  time  which  shall  intervene  between  the  teste  and  return 
of  this  writ.  By  the  English  practice,  where  the  party  in  contempt  re- 
sides in,  or  within  twenty  miles  of  London,  the  attachment  maybe  made 
returnable  immediately ;  and  in  other  cases  thert)  must  be  fifteen  days 
between  the  teste  and  return.(A) 

To  whom  directed,]  The  attachment  should  be  directed  and  deliver* 
ed  to  the  sheriff  of  the  county  in  which  the  defendant  resides,  to  be  ex- 
ecuted by  him  or  one  of  his  deputies. 

Order  to  fix  amount  of  bail.]  Before  delivering  the  process  to  the 
sheriff'^  the  complainant  should  apply  to  the  chancellor  or  vice  chancellor 
before  whom  the  suit  is  pending,  for  an  order  fixing  the  amount  of  bail 
to  be  taken .(t)  If  no  order  is  procured,  the  defendant  will  be  entitled 
to  be  discharged  from  arrest  on  the  attachment^  on  giving  a  bond  to  the 
sheriff  in  the  penalty  of  $100,  whh  two  sureties,  conditioned  for  his  ap- 
pearance on  the  return  day.(A:) 

Writ  how  endorsed.]  For  the  reason  just  stated,  if  bail  to  a  greater 
amount  than  $100  is  required,  the  attachment  should  be  endorsed  as 
follows,  before  being  put  into  the  hands  of  the  sherifiT: 

[  Title  of  cause.]    '*  Attachment  for  not  appearing  to  the  bill  of  A.  B., 

returnable  the day  of....,  1842.    Let  the  defendant  C.  D.  give 

security  for  bis  appearance  in  the  sum  of  $ Dated  . . . . ,  1842. 

J.  W.,  Vice  Ch." 


(d)  Rule  24.  {r)  Rnle  3d. 

(e)  Broomhead   v.   Smith,  8  Ves.  367.        (A)  1  Dao.  677,  8. 
Gardner  y.  Rowe,4  Rubs.  578.  (»)  3  R.  S.  636,  ^  10,  11. 

(/)  Rule  19.  {k)  Id.  537,  ^  16. 
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ffow  executed*]  The  sheriff  or  deputy  to  whom  the  attachment  is  de« 
livered  ought  to  execute  the  same  with  all  speed  and  secrecy  ;  and  he 
cannot  dispute  the  authority  of  the  court  out  of  which  it  issues  ;  but  he 
is,  at  his  peril,  to  execute  the  same  according  to  the  conunand  thereof.(2) 

An  anest  on  a  Sunday  is  absolutely  Toid.(97»)  If,  however,  a  defen- 
dant arrested  on  a  Saturday  escapes,  he  may  be  retaken  on  a  Sunday ; 
for  that  is  not  an  execution  of  the  process,  but  a  continuance  of  the 
former  imprisonment.(n) 

No  arrest  can  take  place  under  an  attachment  after  the  return  day 
mentioned  therein.(o)  If  the  sheriff  does  not  receive  the  attachment 
in  time  to  arrest  the  defendant  and  bring  him  into  court  on  the  re- 
turn day,  at  the  place  where  the  attaehment  is  returnable,  he  should  not 
arrest  him  thereon,  but  should  return  the  process  tarde*(p)  Where  the 
sheriff  neglected  to  serve  an  attachment  until  it  was  too  late  for  the  de- 
fendant to  appear  at  the  time  and  place  where  it  was  returnable,  the 
court  set  aside  the  arrest  of  the  defendant  thereon.(9) 

A  sheriff  or  other  officer  employed  to  make  an  arrest  under  an  at- 
tachment, cannot  justify  breaking  doors  for  that  purpose.  And  al- 
though the  arrest  is  made  by  a  deputy  sheriff  or  other  officer,  it  is  con- 
sidered OS  the  act  of  the  sheriff,  who  makes  his  return  accordingly .(r) 

Upon  arresting  the  defendant  on  an  attachment,  it  is  the  duty  of  the 
sheriff  to  keep  him  in  his  actual  custody,'  and  bring  him  before  the 
court  issuing  the  writ ;  and  to  keep  and  detain  him  in  his  custody  until 
the  court  makes  some  order  in  the  premises ;  imless  the  defendant  enti- 
tles himself  to  be  discharged  by  giving  a  bond  for  his  appearance.(5) 
If  the  sheriff  lets  the  defendant  go  at  large  without  any  sureties,  it  is 
at  his  peril ;  for  after  once  taking  him,  the  sheriff  is  bound  to  keep  him 
safely,  so  that  he  be  forthcoming  in  court.(/)  And  for  this  piurpose  he  is 
authorized  to  keep  him  in  prison  till  the  return  day,  if  necessary  to  se- 
eure  his  personal  attendance.(tf) 

Putting  in  bail.]  In  cases  where  a  sum  has  been  endorsed  on  an  at- 
tachment issued  by  the  special  order  of  the  court,  or  where  any  sum  has 
been  so  endorsed  by  any  judge  or  other  officer  as  prescribed  by  the  stat- 
ute, the  defendant  must  be  discharged  from  arrest  on  such  attachment, 
upon  executing  and  delivering  to  the  officer  making  the  same,  at  any 
time  before  the  return  day  in  the  writ,  a  bond  with  two  sufficient  sure- 


(/)  Impey'sSher.  33,  45.  (q)  Id.  ib. 

(m)  1  R.  S.  675,  ^  58,  (orig.  ^  69.)  (r)  1  Dan.  586. 

(a)  Impey's  Sher.  61.  (s)  2  R.  S.  536,  ^  19. 

(0)  Id.  59.  (0  3  Black.  Com.  990. 

(p)  Stafford  t.  Brown,  4  Paig«,  360.  (u)  9  R^  S.  540,  ^  37. 
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ties  in  the  penalty  indorsed  on  such  writ,  conditioned  that  the  defen- 
dant will  appear  on  the  return  of  such  attachment,  and  abide  the  order 
and  judgnfient  of  the  court  thereupon.(v)  We  have  seen  that  where  no 
order  specifying  the  amount  of  bail  is  endorsed  upon  the  attachment,  the 
defendant  must  be  discharged  from  arrest  on  giving  a  bond  in  the  pen- 
alty of  $100,(tr) 

Return  of.]  The  officer  executing  the  attachment  must  return  the 
same  by  the  return  day  specified  therein,  without  any  previous  rule  or 
order  for  that  purpose.  And  he  must  return  it  to  the  court  itself,  i.  e. 
to  the  place  where  the  court  is  sitting  on  the  return  day.  In  case  of 
default,  an  attachment  may  forthwith  issue  against  the  officer ;  which 
will  not  be  bailable.(:2:)  But  he  may  return  the  same  at  any  time  during 
the  actual  sitting  of  the  court  on  the  return  day  thereof,  unless  he  is 
specially  directed  by  the  court  to  return  it  immediately.  It  is  therefore 
irregular  to  take  out  an  attachment  against  him  ex  parte  during  the  sit- 
ting of  the  court  on  that  day.(y)  If  the  party  prosecuting  the  attach- 
ment wishes  to  expedite  the  proceedings,  however,  he  may,  upon  an  af- 
fidavit of  the  delivery  of  the  attachment  to  the  proper  officer  a  sufficient 
time  before  the  return  day  to  have  enabled  him  to  serve  and  return  it, 
and  that  it  has  not  been  returned,  move  the  court,  previous  to  its  ad- 
journment on  the  return  day,  for  an  order  that  such  officer  return  the 
attachment  sedente  curia  on  that  day,  or  that  an  attachment  issue  against 
him,  upon  filing  the  register's  or  clerk's  certificate  of  his  default.(2;) 

If  the  sherifi"  does  not  receive  the  process  in  time  to  arrest  the  defen- 
dant and  bring  him  into  court  on  the  return  day,  he  should  return  it 
tarde.{a) 

Where  the  sheriff  takes  a  bond  from  the  defendant  on  letting  him  to 
bail,  he  must  return  it  with  the  attachment,  and  they  are  to  be  filed  to- 
gether.(6) 

Where  the  defendant,  on  being  arrested  xipon  an  attachment,  refuses 
to  give  bail  for  his  appearance,  the  sheriff  endorses  upon  the  writ  that 
he  has  taken  the  body,  and  for  want  of  bail  has  him  before  the  court,  in 
custody. 

Proceeding's  on  return  of  writ.]  1st.  Where  defendant  makes  default. 
If  the  defendant,  on  being  served  with  the  attachment,  gives  security 
for  his  appearance  at  the  return  day,  and  makes  default,  the  bond  be- 


(v)  2  R.  S.  536,  ^  13.  (y)  People  v.  Wheeler,  7  Paige,  433. 

(to)  See  ante,  p.  56 ;  2  R.  S.  537,  ^  16.  (ar)  Id.  ib. 

[x)  2  R.  S.  537,  ^  17.    People  v.  El-  (a)  Stafford  v.   Brow*,  4  Paige, .  360. 

mer,  3  Paige,  85.  (4)  2  R.  S.  443,  §  16. 
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comes  forfeited  and  the  complainant  may  prosecute  it.  And  he  may 
have  a  special  order  that  the  defendant's  appearance  be  entered  by  the 
register  or  clerk,  or  that  his  bill  be  taken  as  confessed,  as  the  case  may 
be ;  or  he  may  take  out  an  alias  attachment.  If  defendant  makes  de- 
fault a  second^time,  the  complainant  may  have  a  pluries  attachment  which 
will  not  be  bailable.(c) 

Where  the  defendant  fails  to  appear  at  the  return  day,  the  complain- 
ant usually  waits  until  the  close  of  the  sitting  of  the  court  and  then 
moves,  upon  the  attachment  and  return,  that  the  defendant  be  called. 
This  is  accordingly  done  by  the  sergeant  at  arms,  register,  or  clerk ; 
stating  the  title  of  the  cause,  and  for  what  the  attachment  issued.  The 
court  then,  (upon  the  defendant's  not  answering,)  grants  an  order  that 
the  defendant's  appearance  be  entered  and  the  bond  be  prosecuted ;  or 
for  an  €Uias  attachment,  or  both.  The  order  that  the  bond  may  be  pros- 
ecuted by  the  complainant  operates  as  an  assignment  thereof  to  him, 
and  he  may  maintain  an  action  upon  it  in  his  own  name  as  assignee  of 
the  sheriff.{d) 

Though  the  complainant  is  authorized,  under  the  27th  rule,  to  make  it  a 
part  of  the  order  entered  on  the  return  of  the  attachment,*  that  an  alias 
issue,  this  writ  is  but  seldom  resorted  to ;  as  under  the  same,  an  order 
may  be  obtained  that  the  register  or  clerk  enter  an  appearance  for  the 
defendant.  Whenever  it  is  issued,  however,  it  must  be  returnable  on  a 
motion  day  or  in  term,  unless  specially  ordered  otherwise  by  the  court.(e) 
There  must  be  the  same  length  of  time  between  the  teste  and  return  of 
this  writ,  and  the  same  proceedings  as  to  bail,  return,  d&c.  as  upon  the 
original  attachment. 

If  the  defendant  gives  a  bond  for  his  appearance  and  makes  default  a  se- 
cond time,  a  pltaries  attachment  may  issue,  as  before  observed,  which  will 
not  be  bailable.  This  writ  should  not  be  issued  without  the  special  order 
of  the  court ;  and  the  certificate  of  the  register  or  clerk  that  it  is  so  issued, 
should  be  endorsed  upon  it.  And  if  such  certificate  specifiJv  no  sum  in 
which  the  defendant  shall  be  held  to  bail,  he  is  not  bailable.(/)  If  it  is 
issued  without  the  special  order  of  the  court,  and  no  sum  is  endorsed 
thereon,  the  defendant  will  be  entitled  to  be  discharged  on  giving  bail 

in  $lO0.{g) 
The  court  should  fix  the  return  day  of  the  pluries  attachment.    It  is 


(c)  Rule  27.    2  R.  S.  179,  &  79,  (orig.        (e)  Rale  26. 
^  73.)  (/)  2  R  S.  637,  ^  14. 

(<0  2  R.  S.  539,  $  27.  (g)  Id.  ^  15. 
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not  strictly  within  the  26th  rule ;  as  it  is  not  for  a  bailable  contempt ; 
and  it  may  be  made  returnable  in  vacation.(A) 

This  writ  should  be  endorsed, ''  By  the  special  order  of  the  court  not 
baUable/' 

If  the  defendant  is  taken  on  the  pltiries,  the  proceedings  will  be  the 
same  as  where  he  is  taken  and  not  bailed  on  an  original  attachment ; 
the  fact  of  its  being  a  pluries  being  noticed  in  the  proceedings.(t) 

2d.  Where  defetidarU  appears  personally ^  or  is  brought  in  by  sheriff. 
If  the  defendant  appears  personally  or  is  brought  into  court  by  the  sher- 
iff on  the  return  of  an  attachment  for  not  appearing  or  not  answering, 
he  must  enter  his  appearance  or  put  in  his  answer  and  pay  the  costs  in- 
curred by  his  contempt  instanter,  or  within  such  time  as  the  court  shall 
then  appoint,  or  be  committed  until  he  complies.  Or  the  complainant 
may  have  an  order  that  the  bill  be  taken  as  confessed,  and  that  the  de- 
fendant be  committed  until  the  costs  are  paid.(it) 

This  rule  applies  only  to  cases  in  which  the  defendant,  on  being 
brought  before  the  court  upon  an  attachment,  or  appearing  therein,  ad- 
mits his  contempt.  If  he  denies  it,  the  court  will  cause  interrogatories 
to  be  filed  specifying  the  facts  and  circumstances  alleged  against  the  de- 
fendant, and  requiring  his  answer  thereto ;  to  which  the  defendant  may 
be  required  to  make  written  answers  on  oath  within  such  time  as  the 
court  shall  fix.  .  The  court  may  receive  any  affidavits  or  other  proofs 
contradictory,  or  in  confirmation  of  the  answers  of  the  defendant ;  and 
upon  such  evidence  must  determine  whether  the  defendant  has  been 
guilty  of  the  misconduct  alleged.  If  the  court  adjudges  that  he  is  guilty, 
and  that  the  misconduct  was  calculated  to  or  actually  did  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedies  of  any  party  in  a  cause  or 
matter  depending  in  the  court,  such  court  will  then  proceed  to  impose  a 
fine,  or  to  imprison  him,  or  both.(/)  But  the  fine  cannot  exceed  $250, 
over  and  a|^ve  the  costs  and  expenses  of  the  proceedings.  And  the  de- 
fendant is  to  be  imprisoned  only  until  he  shall  have  entered  his  appear- 
ance and  paid  such  fine  and  costs.(m) 

The  mittimus  or  warrant  under  the  order  for  imprisonment  must  be 
under  the  seal  of  the  court.  And  the  process  of  commitment,  as  well  as 
the  order  therefor,  must  specify  the  act  to  be  performed,  viz.  that  the 
defendant  enter  his  appearance  and  pliy  the  fine  and  costs ;  and  that  he 
be  detained  until  he  do  so.(7i)    The  costs  must  be  taxed  before  the 


!  (A)  1  Hoff.  Ch.  Pr.  125.  (0  2  R.  S.  537,  $^  19,  20. 

(i)  Id.  127.  (m)  Id.  538,  ^  22,  23. 

(k)  Rule  28.  (n)  Id.  ib.  ^  24. 
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Older  is  entered  or  process  issued,  so  that  the  amount  may  be  inserted 
therein. 

Practice  where  defendant  is  already  in  custody  for  other  ca%ises»'\  If, 
when  the  attachment  is  issued  against  a  defendant,  he  is  already  in  cus- 
tody of  the  sheriff  by  virtue  of  any  execution  against  his  body,  or  by 
▼irtue  of  any  process  for  other  contempts  or  misconduct,  he  returns  the 
attachment  cepi  corpus^  and  stating  that  the  defendant  is  in  his  custody 
charged  at  the  suit  of  others.  Upon  this  return,  a  habeas  corpus  is  issued 
by  the  court,  directing  the  sheriff  to  bring  up  the  body  of  the  defendant 
to  answer  for  such  misconduct.(o)  If  it  be  a  case  in  which  the  party  is 
entitled  to  an  attachment  without  the  special  order  of  the  court,  the  writ 
of  habeas  corpus  may  be  allowed  by  any  judge  of  the  court,  or  by  any 
officer  authorized  to  perform  the  duties  of  such  judge  in  vacation  ]{p) 
i.  e.  by  the  chancellor  or  by  a  vice  chancellor. 

It  may  be  remarked  here  that  a  vice  chancellor  has  no  right  to  allow 
a  habeas  corpus  except  in  cases  where  he  is  specially  authorized  to  do  so 
by  statute.  The  article  of  the  revised  statutes  respecting  the  constitu- 
tion of  the  court  of  chancery,  &c.,(9)  in  defining  the  powers  of  the 
circuit  judges  as  vice  chancellors,  only  confers  upon  them,  as  such  vice 
chancellors,  the  original  jurisdiction  and  powers  possessed  by  the  chan- 
cellor,  in  causes  and  matters  in  equity,  and  such  as  may  be  vested  in 
him  by  virtue  of  any  statute.  And  the  right  of  the  chancellor  to  allow 
a  writ  of  habeas  corpus  does  not  spring  from  his  equity  jurisdiction ;  nor 
is  the  proceeding,  in  such  cases,  on  the  equity  side  of  the  court,  but  on 
the  common  law  side,  and  is  had  imder  the  ancient  comn)on  law  jurisdic- 
tion of  the  court.  Vice  chancellors  having  only  the  equity  powers  of 
the  court  of  chancery,  cannot  therefore  allow  a  common  law  writ  of 
habeas  corpus,  but  only  such  statutory  writs  as  are  incidental  to  the  ex- 
ercise of  their  equity  powers  in  suits  and  proceedings  pending  before 
them.(r) 

The  writ  oi  habeas  corpus  when  issued  as  above  mentioned  will,  au- 
thorize the  sheriff  in  whose  custody  the  defendant  is,  to  remove  and 
bring  him  before  the  court,  and  to  detain  him  at  the  place  where  it  is 
sitting  until  some  order  is  made  for  his  disposition.(<9) 


(o)'2  R.  S.  636,  ^  7.  eighth  circuit,  are  no  more  exteoBive  iu 

(j»)  Id.  ib.  ^8.  this  respect  than  those  conferred  npon 

Iq)  Id.  168,  ^  3  of  art.  1,  title  3.  the  other  yice  chancellors.      See  3  R.  S. 

(r)  The  powers  of 'the  ? ice  chancellor  168,  ^  5 ;  Laws  of  1839,  p.  85,  86. 

and  assistant  Tioe  chancellor  of  the  first  (i)  8  R.  S.  536,  ^  0. 

eireiiit  and  of  the  Tice  chancellor  of  the 
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The  practice  is  similar  to  the  above  where  the  defendant  is  in  custody 
on  process  from  this  court  for  contempt,  or  otherwise.(^) 

Where  the  defendant  is  in  custody  on  criminal  process,  the  practice 
is  the  same.(») 

So,  it  seems,  the  defendant  may  be  charged  in  custody.  That  is,  if 
he  is  already  in  custody  for  other  causes,  the  attachment  may  be  left 
with  the  sheriff  in  whose  custody  he  is,  and  he  will  be  bound  to  detain 
him  upon  it  until  he  complies  with  its  exigency,  although  discharged 
upon  the  other  causes  of  imprisonment.(t7) 


SECTION    III. 

ATTACHMENT   WITH   PROCLAMATIONS. 

If  the  sheriff  to  whom  the  writ  of  attachment  is  directed,  is  not  able 
to  take  the  defendant  under  it,  he  returns  non  est  inventus;  upon  which 
a  writ  called  an  attachment  with  proclamation,  issues  against  the  party, 
also  directed  to  the  same  officer,  who  is  com  )  a  ded  by  it  to  cause  pub- 
lic p]X)clamation  to  be  made  in  all  places  within  his  b  iliwick,  whereso- 
ever he  shall  think  it  most  convenient,  that  the  defendant  do,  upon  his 
allegiance,  appear  in  the  court  of  chancery  on  a  certain  day  therein 
named,  and  nevertheless  in  the  meantime  to  attach  the  defendant  if  he 
can  be  found.  To  obtain  this  writ,  the  attachment,  with  the  return  of 
non  est  inventus  erxdorsed  thereon,  must  be  filed  in  the  office  of  the  re- 
gister, assistant  register,  or  clerk.  Upon  whi  .h  the  writ  may  be  issued, 
without  the  entry  of  an  order  for  that  purpose.(tt?) 

The  writ  of  attachment  with  proclamations  is  in  nearly  the  same  form 
as  the  ordinary  attachment,  with  the  exception  of  the  introduction  of  the 
command  to  the  sheriff  to  cause  ihe  defendant  to  be  proclaimed  in  the 
manner  before  specified. 

The  writ  must  be  endorsed,  ^^By  the  court j  for  not  appearing^^  (or, 
"  not  answering^^^  Sec.  \{x)  and  must  be  tested,  signed,  and  made  re- 
turnable in  the  same  manner  as  the  original  attachment. 

This  process  is  bailable.(y) 

A  sheriff  cannot  justify  breaking  open  doors,  in  executing  this  pro- 

cess.(2;) 


(t)   Knowles  r.    Chapman,    3    Rass.  (w)  Gilb.  For.  Rom.  77.     1  Dan.  606. 

Rep.  106,  n.      Daviwn  v.   Colling,  id.  (x)  Hinde,  113. 

ie7.  (y)  Newton  v.  Dent.  Dick.  d34.    Fow. 

(«)  1  Dan.  683.     1  Vet.  &  B.  77.  Exch.  Pr.  163.     1  Dan.  608. 

(©)  I  Hoff.  Ch.  Pr.  136.    Dick.  658.  («)  Gilb.  For.  Rom.  76. 
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If  the  sheriff  cannot  succeed  in  taking  the  defendant  under  the  writ  of 
attachment  with  proclamations,  he  must  make  the  following  return : 
"By  virtue  of  this  writ  to  me  directed,  1  have  caused  public  proclama- 
tion to  he  made  within  my  bailiwick,  that  the  within  named  C.  D.  do 
appear  on  the  day  and  at  the  place  within  written,  as  within  I  am  com- 
manded. And  I  further  certify  that  the  within  named  C.  D.  is  not 
found  in  my  bailiwick."(a) 

If  the  defendant  comes  in  upon  the  proclamations,  oris  arrested  under 
the  attachment,  the  return  is  cepi  corpus. 

The  proceedings  upon  the  return  of  this  writ  are  the  same  with  those 
upon  the  first  attachment.  It  is  to  be  observed,  however,  that  after  the 
return  of  this  writ  when  issued  for  want  of  an  answer  of  the  defendant, 
be  can  only  answer.  He  cannot  demur  or  plead,  or  plead  and  answer, 
except  by  the  special  leave  of  the  court.(6) 


SECTION  IV. 


COMMISSION   OF   REBELLION. 


If  a  defendant,  after  proclamation  made,  (whereby  he  is  cited  to  ap- 
pear, &c.  upon  his  allegiance,)  still  continues  to  disobey,  he  is  considered 
as  a  rebel  and  a  contemner  of  the  laws ;  and  the  next  process  which  is- 
sues against  him  is  a  commission  of  rebellion ;  which  is  a  writ  issuing 
out  of  and  under  the  seal  of  the  court,  directed  to  special  commissioners 
therein  named,  commanding  them  jointly  and  severally  to  attach,  or 
cause  to  be  attached,  the  defendant  wherever  he  shall  be  found  within 
the  state,  as  a  rebel  and  contemner  of  the  laws,  &c.(c} 

To  whom  directed.]  This  writ,  it  is  to  be  observed,  is  not  usually  di- 
rected to  the  sheriff,  but  to  commissioners  named  in  the  writ ;  and  the 
reason  why  it  is  so  directed  is  stated  to  be,  because  the  sheriff  cannot  be 
supposed  to  execute  such  process  in  person,  and  it  may  be  inconvenient 
to  lodge  the  discretionary  powers  thereby  conferred  in  the  deputies  of 
a  ministerial  officer ;  ''  wherefore  the  court  appoints  its  own  commis- 
siQuers,  who  are  enjoined  to  do  every  thing  very  carefully^  and  are  an- 
swerable for  their  misbehavior."(^) 


(a)  Imp.  Off.  Sheriff,  338.  (c)  Hinde,  117. 

(b)  Saadera  ▼.  Morney,  1  Sim.  &  Sto.        {d)  Id.  116.     1  Dan.  610. 
Rep.  S35.     1  Dan.  608. 
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How  issued.]  This  process,  like  the  previous  processes  of  contempt^ 
may  issue  without  any  or(ler.(e)  But  it  seems  there  must  be  fifteen 
days  between  the  teste  and  return,  unless  a  special  order  is  obtained ; 
and  it  appears  to  be  the  better  opinion  that  it  cannot  be  made  returnable 
at  any  other  time  than  in  term.(/)  It  is  therefore  a  safer  course  to  ap- 
ply to  the  court  ex  parte,  for  an  order  that  the  commission  issue. 

The  commission  is  usually  directed  to  two,  three,  or  four  commis* 
sioners,  in  the  discretion  of  the  complainant ;  and  they  are  named  by 
him.{g) 

How  executed.]  Upon  the  receipt  of  this  writ,  the  commissioners  are 
bound  to  arrest  the  defendant  wherever  they  can  find  him ;  and  it  seems 
that  they  may,  for  this  purpose,  break  open  his  house,  or  the  honse  of 
any  other  person  in  which  he  may  happen  to  be  ;(A)  because  the  object 
of  the  writ  is  to  deprive  him  of  protection  by  law,  to  which,  as  "  a  re- 
bel and  contemner  of  the  law,"  he  is  no  longer  considered  entitled ;  and 
therefore  it  implies  an  authority  to  enter  into  the  bouse.(f)  It  seems, 
however,  to  be  considered  that  in  such  a  case  it  is  advisable  for  the  com- 
missioners making  the  arrest  to  have  a  peace  officer  with  them  ]{k)  and 
for  this  purpose,  the  commission  commands  all  mayors,  sherifis,  bailiflsi 
and  constables,  and  all  other  officers  and  citizens  to  render  their  aid  and 
assistance  to  the  commissioners  in  the  execution  of  their  duty. 

In  England,  a  defendant  may  be  arrested  upon  a  commission  of  rebell- 
ion on  a  Sunday,  but  only  in  cases  of  necessity.(Z)  In  this  state,  how- 
ever, it  seems  clear  the  arrest,  even  upon  this  process,  cannot  be  law- 
fully made  on  Sunday,  in  anycase.(wi) 

The  commissioners  have  power,  under  the  commission,  to  call  in  the 
aid  of  the  sheriff,  or  any  other  peace  officer,  to  assist  them  in  taking  the 

party.(M) 

If  tlie  defendant  is  taken,  under  a  commission  in  term  time,  the  com- 
missioners should  bring  him  before  the  court  immediately  ;(o)  but  if  the 
arrest  takes  place  in  vacation,  and  good  security  is  offered  for  the  de- 
fendant's appearance,  the  commissioners  not  only  may,  but  ought  to,  take 


(e)  Dove  ▼.   Dove,  Dick.  618.     For.  (/)  Id.  116, 131.      Prac.  Reg.  30. 

Rom.  79.     1  Fow.  Ezch.  Pr.  157.     Bar-  (m)  See  1  R.  S.  675,  ^  58,  (orig.  ^ 

ton,  86.  69-)     Unless  indeed  it  is  a  crime  to  rebel 

(/)  See   1   Hoff.  Ch.  Pr.  140.     1  Dan.  against  and  contemn  the  laws.    If  so, 

613.  this  process  may,  upon  that  gronad  be 

(^)  1  Fow.  Ezch.  Pr.   157.    Hinders  executed  on  Sunday,  under  the  section 

Pr.  123.  referred  to. 

(h)  Prac.  Reg.  129.     1  Dan.  613.  (n)  I  Fow.  Ex.  Pr.  162. 

(t)  1  Newl.  14.  (o)  Prac.  Reg.  129. 

(k)  Hinde,  116. 
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it(p)  If  bail  is  not  offered,  ia  such  a  case,  the  commissioners,  iu  analo- 
gy with  the  practice  upon  attachments,  ought  to  keep  the  defendant  in 
their  actual  custody  until  the  sitting  of  the  court,  and  then  to  bring  him 
personally  befqfe  the  court,  and  to  keep  and  detain  him  in  their  custody 
until  the  court  shall  have  made  some  order  in  the  premises.(9)  And  it 
is  presumed  the  commissioners  would  not  be  required  or  even  authorized 
to  confine  the  defendant  in  prison  or  otherwise  restrain  him  of  his  liber- 
ty, except  so  far  as  necessary  to  secure  his  personal  attendance.(r) 
Though  the  English  practice  is  to  lodge  the  defendant  either  in  the 
Fleet  prison,(j)  or  in  the  custody  of  the  sheriff,  for  safe  keeping.(^) 

If  the  commissioners  permit  the  defendant  to  escape  after  they  have 
arrested  him,  they  will  be  committed  till  they  produce  him.(ti)  K  he 
be  rescued,  the  rescuer  will  be  commitled.(v) 

Return.]  The  return  to  this  process  is  made  by  two  or  more  of  the 
commissioners  who  act  under  it.  When  the  commissioners  are  unable 
to  find  the.  defendant,  the  return  should  be  endorsed  upon  the  writ  in 
the  following  form: 

"  We  whose  names  are  hereunto  subscribed,  being  two  of  the  com- 
missioners within  named,  do  hereby  certify  to  this  honorable  court  that 
we  have  made  diligent  search  and  inquiry  after  the  within  named  C.  D. ; 
but  notwithstanding  all  our  endeavors  for  the  purpose,  we  cannot  meet 
with  him,  so  as  to  attach  his  body  by  virtue  of  this  commission.  Wit- 
ness our  hands  this  ....  day  of  .... 

C  *  d'  \  C^™™^^^^'^®'^-'^^) 

Return,  how  compelled.]  By  the  English  practice,  if  the  commission- 
ers neglect  or  refuse  to  make  a  return  to  the  commission,  the  court,  on 
motion  or  petition,  will  order  them  to  return  it ;  and  upon  disobedience 
to  the  order,  the  court  will,  upon  motion,  grounded  on  affidavit  of  ser- 
vice of  the  order,  commit  them ;  for  not  being  parties  to  the  suit,  no 
writ  of  execution  of  the  order  is  required  to  bring  them  into  contempt.(ar) 
Under  the  revised  statutes,  the  order  would  be  that  they  return  the  writ 
by  a  certain  specified  day,  or  that  an  attachment  issue  against  them.(y) 


(;^)  Jones  T.  Clement,  Bunb.  60.  Hi nde,  (v)  Sacheverell  t.  Sacheyerell,   Toth. 

119.    Cary,  82.     Prac.  High  Court  Cb.  38. 

3.     TothilPs  Trans.   37.  (v)  Hinde,  1 18. 

(q)  See  3  R.  S.  536,  ^  13.  {w)  1  Smith,  118. 

(r)  Id.  540,  $37.  (x)  1  Dan.  615. 

is)  I  Harr.  Ch.  Pr.  120.  (y)  2  R.  S.  536,  ^  6  ;  534,  ^  1,  sub.   1. 

(0  Gary,  115. 
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Cepi  Carpus,]  Where  the  party  is  arrested  upon  a  conimission  and 
brought  before  the  court,  the  practice  is  subatantially  the  same  as  that 
upon  the  return  of  an  attachment(jr) 


SECTION    V. 


SERGANT   AT   ARMS. 


By  the  English  practice,  upon  a  return  of  non  est  inventus  by  the 
commissioners,  or  any  two  of  them,  the  court  will,  on  motion,  order  the 
party  to  stand  committed,  and  for  that  purpose  grants  a  warrant  to  the 
sergeant  at  arms  to  take  him  into  custody.(a)  It  seems,  however,  from 
Mr.  Hoffman's  Practice,  that  the  English  course  in  this  respect  cannot 
be  pursued  here ;  our  statute  having  virtually  taken  away  from  the  ser- 
geants at  arms  the  power  of  executing  the  process  of  thecourt.(i)  The 
sheriffs  of  the  respective  counties  are  made  officers  of  the  court  of 
chancery  for  the  purpose  of  executing  the  process  thereof.(c)  And  the 
sheriff  of  the  county  in  which  any  stated  term  shall  be  held  by  the  chan- 
cellor, or  by  any  vice  chancelWr,  is  required  to  attend  during  its  sitting, 
and  to  execute  all  the  powers  and  duties  of  a  sergeant  at  arms,  and  may 
execute  the  lawful  process  and  orders  of  the  court  in  any  county  of  the 
state.(cl) 

Under  these  provisions  of  the  statute,  Mr.  Hoffman  lays  it  down  that 
upon  the  return  of  a  commission  of  rebellion  non  est,  the  court  on  appli- 
cation made  in  term,  may  issue  a  warrant  to  the  attending  sheriff,  de- 
scribing him  as  "  the  sheriff  attending  the  court  and  executing  all  the 
powers  and  duties  of  a  sergeant  at  arms,"  directing  him  to  apprehend 
the  defendant.(e) 

The  practice  of  sending  the  sergeant  at  arms,  when  the  ordinary  pro- 
cesses of  contempt  have  failed,  has  been  adopted  by  the  court,  esr  abun- 
danti  cautela,  lest  there  may  have  been  any  negligence  in  the  ordinary 
officers  or  ministers  of  justice  to  whom  the  execution  of  the  writs  of  at- 
tachment are  entrusted,  or  lest  the  commissioners  of  rebellion  (persons 
nominated  by  the  complainant,)  should  collude  with,  or  be  warped  by, 
their  employer  to  the  prejudice  of  the  defendant.  To  guard  against 
which,  the  court,  to  satisfy  its  conscience,  and  to  be  informed  whether 


(z)  See  ante,  p.  58  et  leq. 

(a)  I  Dan.  616. 

(b)  See  1  Hoff.  Ch.  Pr.  186,  n. 


(c)  3  R.  S.  172,  ^  39,  (oriff.  ^  99.) 

(d)  Id.  ib.  ^  34,  (orig.  ^  31.) 

(e)  1  Hoff.  Ch.  Pr.  144. 
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the  defendant  doth  actually  hide  himself  from  justice  or  not,  sends  an 
officer  of  its  own ;  upon  whose  return  only  can  a  regular  sequestration 
be  issaed.(/ ) 

No  return  day  is  fixed  in  the  order  for  this  process ;  but  it  should  be 
made  returnable  immediately .(§-) 

The  duty  of  the  sergeant  at  arms,  or  sheriff  acting  as  such,  upon  re- 
ceiving the  warrant,  is  to  arrest  the  defendant  wherever  he  can  find  him ; 
and  it  appears  that  he  is  armed  with  very  extensive  powers  for  that 
purpose.(A) 

BaU.]  The  sergeant  at  arms  can  take  no  bail  bond.  Therefore  if 
he  takes  a  party  in  execution,  he  must  keep  him  in  custody  until  the 
return,  if  any  return  day  is  specified,  and  if  not,  he  must  bring  him  up 
to  the  bar  of  the  court  immediately.  But  if  the  defendant  be  taken  for 
want  of  appearance  or  answer,  he  may,  upon  entering  his  appearance  or 
filing  his  answer  and  paying  the  costs  of  his  contempt,  be  discharged. 
And  if  the  complainant's  solicitor  refuses  to  discharge  him,  the  court 
will,  upon  motion  or  petition,  order  his  discharge.(e) 

Where  the  sergeant  at  arms  has  been  sent,  for  a  contempt  in  not  put- 
ting in  an  answer,  the  defendant  is  entitled  to  his  discharge  immediate- 
ly  on  putting  in  his  answer  and  clearing  bis  contempt ;  and  is  not  to  be 
kept  in  custody  until  the  sufficiency  of  the  answer  has  been  decided 
upon.  And  if  in  such  a  case,  the  sergeant  at  arms  refuse  to  discharge 
him,  the  defendant  must  apply,  by  motion  or  petition,  upon  a  certificate 
from  the  register  or  clerk,  that  the  answer  has  been  filed  and  the  costs 
of  the  contempt  have  been  tendered  or  paid  (as  the  case  may  be ;)  and 
the  court  will  make  an  order  for  his  discharge ;  which  must  be  served 
upon  the  sheriff  or  his  deputy  having  the  defendant  in  his  custody. 
And  a  refusal  to  obey  such  an  order  would  be  a  contempt  of  court.(A;) 

When  the  party  is  brought  up  to  the  bar  of  the  court  by  the  sergeant 
at  arms,  he  will  be  dealt  with  in  the  same  manner  as  upon  an  attach- 
ment ;  the  style  of  the  process  being  changed. 

If  the  sergeant  at  arms  cannot  succeed  in  arresting  the  defendant,  he 
makes  a  certificate  or  return  of  ntm  est  inventus  upon  the  back  of  the 
warrant ;  which  must  be  filed  in  the  proper  office  before  a  writ  of  seques- 
tration, which  is  the  next  process,  can  regularly  issue.(;) 


(/)  1  Dan.  617.    Hiode,  133. 
(g)  1  Hoff.  144. 
(1)  1  Dto.  e86. 


(t)  Id.  ib.    Hinde,  196. 

(k)  Waters  t.  Taylor,  16  Yet.  418. 

(0  Hinde,  1S6. 
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SECTION    VI. 


SEQUESTRATION. 


After  the  sergeant  at  arms  has  been  ordered  to  take  a  defendant  into 
custody  for  a  contempt  upon  mesne  process^  and  has  returned  non  est 
inventus,  or,  "  a  rescue,"  or,  "  that  he  has  been  resisted  in  the  execu- 
tion of  his  duty,"  the  next  process  which  issues  to  compel  the  obedience 
of  the  party  is  a  sequestration. 

Nature  of  the  process.]  The  process  of  sequestration  is  a  writ  or 
commission  issuing  out  of,  and  under  the  seal  of  the  c6urt,  directed  to  the 
sheriff,  or,  (which  is  most  usual,)  to  certain  persons  of  the  complainant's 
own  nomination,  empowering  him  or  them  to  enter  upon  and  sequester 
the  real  and  personal  estate  and  effects  of  the  defendant,  (or  some  par- 
ticular part  or  parcel  of  his  lands,)  and  to  take,  receive,  and  sequester 
the  rents,  issues,  and  profits  thereof,  and  keep  the  same  in  their  hands, 
or  pay  the  same  in  such  manner  and  to  such  persons  as  the  court  shall, 
in  its  discretion,  appoint,  until  the  defendant  shall  have  appeared  to  or 
answered  the  complainant's  bill,  (or  performed  some  other  matter  which 
has  been  ordered  and  enjoined  by  the  court,  in  the  process  specifically 
mentioned,)  and  for  not  doing  whereof  he  is  in  contempt.(w) 

To  whom  directed.]  A  sequestration  upon  mesne  process  is  usually 
directed  to  four  sequestrators ;  and  care  ought  to  be  taken  that  the  per- 
sons named  are  such  as  are  able  to  answer  for  what  shall  come  to  their 
hands  in  case  they  should  be  called  upon  to  account.(n) 

When  issued,]  A  sequestration  may  not  only  be  issued  upon  a  re- 
turn of  non  est  inventus  by  the  sergeant  at  arms,  but  it  may  issue  where 
the  defendant  resists  the  sergeant  at  arms,  or  makes  a  rescue.(o)  And 
in  cases  of  contempts  in  the  non-performance  of  a  decree  or  order  of  the 
court,  sequestrations  may  be  issued,  although  the  sergeant  at  arms  has 
not  been  sent;  as  where  a  defendant  is  already  in  custody  under  an  at- 
tachment or  other  process  of  contempt,  and  obstinately  persists  in  his 
contempt.  It  may  also  bfe  issued  to  enforce  a  decree  or  order  where 
the  defendant  is  in  custody  in  another  suit,  either  at  law  or  in  equity,  or 
upon  criminal  process.(p) 


(m)  Hinde,  127.  (p )  Id.  ib.    Morrice  ▼.  Bank  of  'Eng- 

(n)  1  Har.  143.  land,  Talb.  Caa.  232.     Kinsey  v.  Yard- 

(o)  Dan.  630.  ley,  Dick.  266. 
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Obtained  upon  motion  only.]  This  writ  is  always  obtained  upon  mo- 
tion. If  it  be  moved  for  upon  a  return  of  non  est  inventus  by  the  ser- 
geant at  arms,  the  return  must  be  filed  before  the  motion  is  made.({jr)  If 
the  party  in  contempt  has  resisted  the  sergeant,  or  having  been  taken 
has  made  his  escape  and  stands  out  in  contempt,  the  motion  should  be 
supported  by  an  a^davit  of  the  facts.(r) 

Order  for.]  The  motion  for  a  sequestratiou  having  been  granted, 
the  order  is  drawn  and  entered,  and  the  writ  made  out  in  the  proper  form 
and  sealed  by  the  register  or  clerk. 

Writ,  how  endorsed.]  The  writ  having  been  sealed,  and  signed  by  the 
register  or  clerk,  and  the  solicitor  for  the  complainant,  is  to  be  endorsed 
as  follows:  ^' A  commission  of  sequestration  against  C  D.  defendant, 
at  the  suit  of  A.  B.  complainant."(^) 

When  to  be  executed.]  An  opinion  formerly  prevailed  in  the  profes- 
sion that  a  sequestration  upon  mesne  process  ought  not  to  be  executed, 
and  that  the  complainant,  instead  of  having  it  carried  into  effect,  ought 
merely,  upon  its  issuing,  to  proceed  to  take  the  bill  pro  confesso  against 
the  defendant.(/)  The  practice,  whatever  doubt  there  might  have  been 
about  it  formerly,  appears  to  be  now  settled  that  if  the  process  is  for 
an  appearance,  the  court  will  authorize  the  execution  of  it  by  directing 
the  sequestrators  to  take  possession  of  what  is  tangible,  to  sequester 
rents  or  money  in  the  hands  of  others,  by  notice  and  service  of  the  or* 
der ;  and  will  follow  this  up  if  necessary  by  the  usual  order  to  attorn ; 
or  for  payment  into  court.(7i)  If  the  process  issues  for  want  of  an  an- 
swer, the  complainant  has  an  option  whether  he  will  proceed  to  take  the 
bill  pro  confesso  or  to  compel  an  answer.  If  the  ci  rcumstances  of  the  case 
are  such  that  justice  can  be  obtained  by  taking  the  bill  pro  confess^  he 
ought  not  to  cause  the  sequestration  to  be  executed  ;,  but  if  the  case  is 
such  that  an  answer  is  necessary,  he  may  enforce  it  in  this  manner. 
The  cases,  however,  in  which  a  complainant  can  have  occasion  to  com- 
pel an  answer  from  a  defendant,  instead  of  taking  the  bill  pro  confesso 
against  him,  are  comparatively  rare ;  and  are  in  general  confined  to 
bills  of  discovery,  where  the  answer  is  wanted,  to  be  read  at  law,  or  to 
obtain  some  admission  on  which  to  found  some  application  to  the  court 
Except  in  such  cases,  the  proper  course  is  to  take  the  bill  pro  con- 
fesso.{v) 


(9^)  Hinde,  136.    Floyd  ▼.  Nangle,  3  Atk.        (0  1  Dan.  031.    Rowley  r.  Ridley, 
569.  Dick.  677. 

(r)  Hinde,  136.  (u)  Fraffklin  t.  Colqnhoa,  3  Swantt. 

W  Id.  138.  309.     1  Hoff.  Ch.  Pr.  149. 

(r)  1  Dan.  632. 
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* 

How  to  be  execuietL]  Where  a  sequestration  upon  mesne  process  is 
to  be  executed,  it  should  be  delivered  by  the  solicitor  to  the  sequestra- 
tors, with  proper  instructions  for  carrying  it  into  effect.(u?) 

Notice  should  be  given  to  any  persons  holding  funds  or  property  of 
the  defendant  not  to  pay  over  or  deliver  the  same  to  him  or  for  his  use. 
Regularly,  a  copy  of  the  commission  should  be  served  with  this  no- 
tice.(a:) 

The  sequestrators  are  officers  of  the  court,  and,  as  such,  are  amenable 
to  its  authority,  and  are  to  act  from  time  to  time  in  the  execution  of 
their  office  as  they  shall  be  directed.  They  are  to  account  for  what 
comes  to  their  hands,  and  are  to  bring  the  money  into  court  as  they 
shall  be  directed.  Such  money,  however,  is  not  usually  paid  to  the 
complainant,  but  is  to  remain  in  court  until  the  defendant  has  appeared, 
or  answered,  or  cleared  his  contempt ;  and  then  whatsoever  has  been 
seized  shall  be  accounted  for  and  paid  over  to  him.(y)  In  this  respect, 
there  is  a  difference  between  a  sequestration  upon  mesne  process  and  a 
sequestration  to  compel  the  payment  of  money  under  an  order  or  de- 
cree. In  the  latter  case,  after  the  process  has  been  executed  and  goods 
and  estate  sequestered  under  it,  the  complainant  may  have  them  applied 
to  satisfy  his  demand ;  which  cannot  be  done  upon  process  of  con- 
tempt.(i2r)  It  is  said,  however,  that  even  in  the  case  of  a  sequestration 
upon  mesne  process,  the  court  has  the  whole  under  its  power,  and  may 
do  therein  as  it  pleases,  and  as  shall  be  most  agreeable  to  the  justice 
and  equity  of  the  case.(a)  And,  in  one  ca6e,(6)  where  a  defendant  in 
contempt  for  want  of  an  answer,  had  stood  out  the  whole  process  to  a 
sequestration,  whereupon  the  bill  was  taken  pro  confesso  against  him, 
and  a  decree  made  ad  computandnm^  the  court  refused  to  discharge  the 
sequestration  on  the  defendant's  paying  the  costs  of  contempt  only; 
but  kept  it  on  foot  as  a  security  for  his  appearing  before  the  master  to 
account(c) 

What  things  may  be  seized  under  sequestration,^  Under  a  sequestra, 
tion  upon  mesne  process,  the  sequestrators  may  take  possession  of  all  the 
defendant's  goods  and  chattels.(cf)  By  this  is  meant  those  goods  and 
chattels  only  which  are  in  the  possession  of  the  defendant,  or  which  can 


{w)  1  Dan.  635.  (a)  1  Dan.  635. 

{x)  Simmons  y.  Kinnaird,  4  V«t.  743.  (6)  Maynard  ▼.  Pomfret,  3  Atk.  468, 

Rowley  y.  Ridley,  Dick.  632.  (c)  See  also  Shaw  y.  Wright,  3  Yes. 

iy)  fiinde,  138.  98. 

(z)  Davis  y.  Davis,  9  Atk.  S4.  (<0 1  Barnard,  431. 
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be  reached  without  suit,  or  action  ;  for  choses  in  action  cannot  be  se. 
questered.(e) 

Powers  and  duty  of  sequestrators.]  Sequestrators  have  the  power  to 
break  open  doors,  in  the  execution  of  their  duty.(/)  So  they  may  open 
boxes  and  rooms  that  are  locked,  if  the  keys  are  denied  them,  and  sche- 
dule the  goods  in  them.  But  they  have  no  right  to  remove  any  thing 
from  the  house  without  the  special  order  of  the  court.(^)  Indeed,  it 
seems,  that  if  the  sequestrators  take  upon  themselves  to  remove  the  de- 
fendant's property,  they  will  be  liable  to  an  attachment-(A)  They  are 
bound,  however,  to  keep  the  defendant  not  merely  nominally,  but  real- 
ly out  of  possession  of  his  property.  The  court  most  not  be  trifled 
with,  and  its  process  must  be  made  effectual.(f ) 

The  sequestrators  are  authorized  to  enter  into  the  possession  of  such 
parts  of  the  defendant's  real  estate  as  are  in  bis  own  occupation,  whether 
freehold  or  copy  hold. (A:) 

Attommetit  of  tenants.]  On  entering  upon  a  defendant's  estate,  the 
sequestrators  should  serve  the  tenants  in  possession,  if  there  are  any, 
with  a  notice  in  writing  to  attorn  and  pay  their  arrears  and  growing 
rents  to  them.  This  may  be  done  either  personally,  by  serving  the  ten* 
ant  with  the  notice  and  at  the  same  time  showing  him  the  sequestration 
under  seal ;  or  by  leaving  the  notice  at  his  dwelling-house,  with  some 
member  of  his  family,  together  with  a  copy  of  the  sequestration,  and 
showing  the  original  writ  to  the  person  served. (/)  Upon  an  affidavit 
of  this  service,  an  order  will  be  granted  that  the  tenants  attorn,  and  pay 
their  rents  to  the  sequestrators.(m)  This  order  should  be  made  upon 
the  tenants  by  name,  and  not  upon  the  tenants  of  the  defendant  gen- 
erally^n) 

The  tenants  will  be  protected  if  they  voluntarily  pay  their  rents  to 
the  sequestrators.(o)  And  if  they  refuse  to  attorn  or  pay  their  rents, 
after  service  of  the  order,  they  may  be  proceeded  i^inst  as  for  a  con- 
tempt. 

Where  the  sequestration  is  for  the  non-performance  of  a  decree,  the 
court  will,  on  proper  application,  give  them  authority  to  let  the  proper- 


(e)  1  Dan.  637.     4  Ves  744.    John-  (t)  Hales  t.  Shaftoe,  1  Yes.  Jan.  86. 

son  T.  Ghippindall,  3  Sim.  55.    Fenton  (k)  1  Barnard.  431.    Coulston  t.  Gar- 

T.  Lowther,  1  Cox,  315.    Dundaas  t.  diner,  2  Ch.  Ca.  76. 

Dntena,  1  Ves.  jan.  196.  (/)  1  Dan,  Ch.  Pr.  641.    Fow.  Ex. 


(f)  Lowten  r.  Mayor  of  Colchester,    Pr.  176. 
Mei 


8  Meriv.  395.  (m)  1  Fow.  Ex.  Pr.  176. 

(g)  Lord  Pelham  t.  Duchess  of  New-  (n)  Anon.  S  Ch.  Ca.  163. 

eastle,  3  Swans.  390,  n.  (o)  3  How.  Eq.  Side,  781. 

(A)  Desbrow  t.  Crommie,  Bnnb.  873. 
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ty  ;(p)  but  no  such  authority  will  be  given  where  the  sequestration  is 
upon  fjiesne  process.(9) 

Sale  offfood^J]  As  the  sequestrators,  upon  mesne  process,  have  no 
power  to  remove  goods,  much  less  have  they  power  to  sell  them.  If  a 
sale  is  necessary,  application  should  be  made  to  the  court  for  permis- 
sion to  sell ;  but  an  order  for  the  sale  of  goods  taken  upon  mesne  pro- 
cess, will  scarcely  ever  be  made,  unless  for  the  purpose  of  raising  money 
to  pay  the  expenses  of  the  sequestration,  or  where  the  goods  are  of  a 
perishable  nature,  such  as  rents  paid  in  kind,  or  the  natural  produce  of 
a  farm.(r)  And  whenever  an  order  to  sell  property  taken  under  a  se- 
questration to  enforce  a  decree  or  order  is  applied  for,  it  must  be  upon 
nolice.(«)  Whether  such  an  order  can  be  made  without  notice,  upon  a 
sequestration  on  mesne  process,  does  not  appear.  If  notice  is  necessary, 
however  it  can  only  be  where  the  process  was  issued  to  compel  an  an- 
swer, after  appearance.  Where  the  process  is  to  compel  appearance, 
no  personal  notice  can  be  given,  because  there  is  no  person  upon  whom 
it  can  be  served.(/) 

The  application  for  a  sale  may  be  made  either  by  motion  or  peti- 
tion.(u) 

Sequestrators  to  aecotintj  ^c]  Sequestrators  upon  mesfie  process  are 
accountable  for  all  that  they  receive,  and  can  only  retain  so  far  as  to 
satisfy  for  the  contempt.(v)  They  are  bound,  from  time  to  time,  to 
make  returns  to  the  court  of  what  comes  to  their  hands  under  the  se- 
questration.(ir)  And  if  they  omit  to  do  so,  they  will  not  be  permitted 
to  set  off  their  fees.(2:) 

Upon  the  sequestrators  returning  that  they  have  money  in  their  pos- 
session, the  court  will,  upon  application,  order  it  to  be  paid  into  court, 
to  the  credit  of  the  cause,  and  invested  ;  but  the  costs  may  be  previous- 
ly taxed  and  retained.(y) 

Writ  of  assistatice.]  If  the  sequestrators  are  obstructed  in  the  execu- 
tion of  their  duty,  the  court  will  grant  a  writ  of  assistance  to  the  sheriff, 
to  aid  ihem.{z)  And  it  is  a  contempt  of  court  to  disturb  them  in  their 
possession  of  property  taken  under  the  sequestration.(a) 


(p)  Neale  t.  Neale,  3  Swanst.  304,  n.  (v)  Gibson  ▼.  Scevengton,  1  VerD.  247. 

(c).    Harvey  t.  Harvejt  8  Ch.  Rep.  49.  (w)  Desbrow  t.  Crommie,  Banb.  272. 

(q)  Ray  ▼. ,  3  Swanst.  306,  n.  (a).  («)  Hawkins  v.  Crook,  3  Atk.  394. 

(r)  Shaw  t.  Wright,  3  Ves.  23.    Wil-  (y)  Howell  y.  Lord  Coningsby,  1  Fow. 

cocks  ▼.  Wilcocks,  Abm.  421.     1  Dan.  Ex.  Pr.  161. 

Ch.  Pr.  639.  (^r)  Greenalade  ▼.   Baker,  Bunb.   168. 

(#)  Mitchell  Y.  Draper,  9  Ves.  208.  1  Dan.  643. 

It)  1  Dan.  640.  (a)  Angel  y.   Smith,  9   Ves.  336.     3 

(t«)  0  Ves.  208.     Abm.  421.  Swanst.  290.  n. 
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Examination  pro  interesse  suo.]  Where  any  person  claims  title  to  an 
estate  or  other  property  sequestrated,  whether  by  mortgage  or  judg- 
ment, lease  or  otherwise,  or  he  has  a  title  paramount  to  the  sequestra* 
tion,  tiie  proper  course  for  him  is  to  apply  to  the  court  to  direct  the 
complainant  to  exhibit  interrogatories  before  a  master,  in  order  that  the 
party  applying  may  be  examined  as  to  his  title  to  the  estate.(6)  An 
examination  of  this  sort  is  called  an  examination  pro  interesse  suo^  and 
an  order  for  it  may  be  obtained  as  well  where  the  property  consists  of 
goods  and  chattels,  or  personalty^  as  where  it  is  real  estate.(c) 

An  order  for  the  examination  of  a  party  pro  interesse  suo  may  be  ob* 
tuned  as  a  matter  of  course  by  the  party  claiming.  But  it  cannot  be 
granted  until  after  the  sequestrators  have  made  a  return  ;  because^  till 
then^  it  cannot  appear  to  the  court  what  is  sequestered.(c{)  The  appli- 
cation for  this  order  may  be  made  either  by  motion  or  petition.(<)  If 
made  by  the  former,  it  should  be  supported  by  aflSdavit,  stating  the  facts 
nnder  which  the  claim  arises.  If  made  by  the  latter,  the  petition  ought 
to  state  the  circumstances  of  the  case.(/) 

An  order  for  the  examination  of  a  party  pro  interesse  suo  may  not 
only  to  be  granted  upon  his  own  application,  but  upon  the  application  of 
the  complainant  in  the  suit.(§') 

In  all  orders  for  the  complainant  to  examine  a  party  pro  itUeresse 
9110,  there  should  be  a  time  limited  within  which  the  interrogatories 
must  be  exhibited.(%)  According  to  the  English  practice,  the  interrog 
atories  mast  be  settled  by  a  master  ;(t)  and  if  the  claimant,  after  the  in- 
terzt^tories  have  been  exhibited  and  settled,  neglects  to  put  in  his  ex- 
amination, the  court  will  order  him  to  do  so,  and  to  procure  the  mas- 
ter's report  within  a  specified  time.(A:)  When  the  examination  has  been 
put  in,  the  complainant,  if  he  disputes  its  truth,  must  reply  to  it ;  other- 
wise it  will  be  conclusiTe;(Z)  and  the  complainant  may  then  apply  for  a 
reference  to  a  master  to  look  into  the  interrogatories  and  the  examina- 
tion, and  to  certify  whether  the  claimant  has  made  out  a  title  or  not.(m) 

If  the  examination  is  replied  to,  leave  will  be  ^iven  to  either  party 
to  examine  witnesses ;  and  this  will  be  done  by  order  made  upon  mo- 


{h)   Adoo.    6  YeB.  287.    9  id.    336.  Decrees,  413.    Johns  y.  Claoghton,  Jac. 

Blocks  T.  Greathead,  1  Jac.  &  W.  178.  673. 

(c)  Lord  Pelham  t.   The  Datchess  of  (A)  Haot  t.  Priest,  d  Dick.  540. 

Newcastle,  3   Swanst.   990,   n.     1  Fow.  (i)  Bowles  ▼.  Parsons,  1  id.  149. 

Ex.  Pr.  lao.  {k)  Cooper  t.  Thorpton,  id.  79. 

{d)  Id.  ib.          ^  (l)  Attorney  Gen.  r.  Mayor  of  CoTon- 

(e)  Hunt  T.  Priest,  2  Dick.  540.  try,  3  Swanst.  311,  n. 

(/)  1  Dan.  644.  (m)  Seaton  on  Decrees,  415.     1  Dick. 

ig)  Bird  ▼.  Littlehales,  3  Swanst.  999,  143. 
300,  n.  (a).     Hamlyn  y.  Lee,  Seaton  on 

Vol.  L  10 
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tion  without  notice.(n)  After  the  witnesses  have  been  examined,  pub- 
lication passes,  by  order ;  and  an  order  is  then  entered  to  refer  it  to  a 
master  to  look  into  the  examination  and  depositions,  and  to  certify 
whether  the  claimant  has  made  out  any,  and  what,  interest  in  the  premi- 
ses, or  in  any,  and  what,  part  thereof.(o) 

When  the  master  has  made  his  report,  the  case  should  be  set  down 
for  hearing  upon  the  report.  This  report  cannot  be  excepted  to:  if 
either  party  objects  to  the  master's  finding,  the  matter  should  be  dis- 
cussed upon  hearing  the  report.(p)  Upon  the  hearing  on  the  report, 
the  court  will  either  make  a  final  order,({f)  or  send  it  back  to  the  mas- 
ter to  make  further  inquiries,  or  to  compute  principal  and  interest  upon 
the  amount  due  to  the  claimant.(r)  If  it  is  sent  back  to  the  master,  it 
may,  if  necessary,  be  heard  upon  further  directions.(«) 

When  it  appears  that  a  party  who  has  been  examined  pro  interesse 
siio  has  a  plain  title  to  the  property,  and  is  not  affected  by  the  sequestra- 
tion, then  it  is  to  be  discharged  against  him,  with  or  without  costs,  as 
the  court  shall  determine  upon  the  circumstances  of  the  case ;  and  so 
vice  veTsa.{t) 

Injunction  to  stay  proceedings  at  law.]  Where  sequestrators  or  a  re- 
ceiver are  in  the  possession  of  property  belonging  to  a  defendant,  and 
a  party  claiming  that  property  adversely  to  the  defendant.brings  an  ac- 
tion of  ejectment  against  the  sequestrators  or  receiver,  for  the  purpose 
of  enforcing  his  claim,  the  court  will  interfere  by  injunction,  to  prevent 
the  party  claiming  from  proceeding  with  the  ejectment ;  for  although 
the  court  will  sometimes  permit  the  party  to  proceed  at  law  against  the 
sequestrators  or  receiver.  Where  a  matter  is  in  a  fit  state  for  the  right  to 
be  ascertained  by  a  trial  at  law,  such  a  proceeding  cannot  be  adopted 
unless  the  permission  of  the  court  has  been  first  obtained.(u) 

When  trial  at  laWj  or  reference  will  be  directed.]  Where  a  party 
claiming  the  legal  right  to  property  sequestered  has  made  an  applica- 
tion to  be  examined  pro  interesse  suo,  the  court  has  sometimes,  instead 
of  granting  the  order  prayed  for,  given  the  party  leave  to  try  his  title 
at  law  either  by  ejectment  or  in  such  other  manner  as  may  be  necessa- 
ry for  the  purpose  of  deciding  the  point.(v)    And  sometimes  the  court 


(n)  Rowley  v.  Ridley,  3  Swanst.  308,  n.  (0  1  Dan.  640.     Gilb.  For.  Rom.  81. 

(o)  Hunt  ▼.  Priest,  3  Dick.  541.  (u)  Seaton  od  Decrees,  413.    Jac.  573. 

(»)  1  Dan.  649.    Cooper  r.  Thornton,  1  Attorney  Gen.  y.  Mayor  of  Coventry,  1 

Dick.  73.     Hamlyn  ▼.  Lee,  id.  94.  P.  Wms.  308.      Angel  ▼.  Smith,  9  Ves. 

(q)  1  Dick.  73.  335.    Brooks  y.  Greathead,  1  Jac.  &  W. 

(r)  Id.  94.  178. 

(j)  Id.  ib.  (v)  Walker  y.  Bell,  2  Mad. 21.     1  P. 

Wms.  308. 
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has  at  once  refened  it  to  the  master  to  inquire  whether  the  party  claim- 
ing is  entitled  to  any  interest  in  the  property ;  and  where  the  right  of 
the  party  has  heen  clear  and  undisputed,  the  court  has  at  once  made  the 
order  in  his  hehalf,  without  either  directing  an  examination  pro  interest 
se  sfMj  or  referring  it  to  the  master  to  inquire  into  the  existence  of  the 
right.(w) 

Effect  of  appointing  a  receiver.]  The  appointment  of  a  receiver  of 
the  rents  and  profits  of  lands  of  which  sequestrators  are  in  possession, 
will  discharge  the  sequestration.(:r) 

Abatement  of  suit  by  death  of  parties,]  A  sequestration  against  a 
defendant  upon  mesne  process  abates  on  the  death  of  the  complain- 
ant, but  it  is  revived  with  the  suit,  if  that  is  revived  ;(y)  and  the  court 
will  not,  immediately  upon  the  abatement  of  the  suit,  turn  the  seques- 
trators out  of  possession,  but  will  give  time  for  the  revival  of  the  suit.(2;) 
Where  the  defendant  himself,  against  whom  the  sequestration  has  issu- 
ed, dies,  the  process,  being  personal,  not  only  abates,  but  falls  altogeth- 
er, and  cannot  be  revived ;  though  it  is  otherwise  where  it  has  issued 
for  the  non-performance  of  a  decree.(a) 

Sequestrator  abusing  his  po^ser.]  Where  a  sequestrator  abuses  his 
power,  the  court  will,  upon  a  representation  of  the  facts,  make  an  order 
that  he  shall  show  cause  on  a  particular  day  why  he  should  not  be  com- 
>  mitted,  and  pay  the  costs  to  the  party  complaining.(ft) 

Costs.]  The  costs  of  a  sequestration  are  not  liquidated,  but  are  costs 
to  be  taxed  by  one  of  the  masters  of  the  court.  Sometimes  the  se< 
questrators  are  allowed  a  poundage,  and  sometimes,  under  circum- 
stances of  trouble  and  expense,  a  specific  sum  in  solido.{c) 


SECTION    VII. 


PROCESS  AGAINST  CORPORATIONS. 


A  corporation  aggregate,  being  an  ideal  and  invisible  person,  existing 
only  in  contemplation  of  law,  cannot  be  attached  or  apprehended.  The 
proceedings  against  them,  either  for  the  purpose  of  compelling  an  ap- 


(w)  Dixon  T.  Smith,   1   Swaast.    457.        (a)   Hawkins  t.  Crook,  3  Atk.  594. 
Dickinson  v.  Smith,  4  Mad.   177.  (b)    Lord  Pelham  t.  Lord  Harlej,  S 

(f)  Heyn  t.  Heyn,  Jae.  49.  Svranst.  991,  n. 
(y)  Hjrde  t.  Forster,  1  Dick.  139.  (c)  1  Dan.  Ch.  Pr.  650. 

[x)  White  V.  Hayward,  9  Ves.  401. 
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pearance  or  an  answer,  are  therefore  commenced  by  distraining  the 
property  of  the  corporation.  For  this  purpose  a  writ  of  distringas  is 
the  first  process.  It  is  a  writ  directed  to  the  sheriff,  commandiog  him 
to  distrain  the  land,  goods,  and  chattels  of  the  corporation,  so  that  they 
may  not  possess  them  till  the  court  shall  make  other  order  to  the  con- 
trary ;  and  that  in  the  meantime  the  sheriff  do  answer  to  the  court  for 
what  he  so  distrains,  so  that  the  defendant  may  be  compelled  to  appear 
in  chancery  and  answer  the  contempt.(d) 

Teste  and  return,]  By  the  English  practice,  there  must  be  fifteen  days 
between  the  teste  and  return  of  this  writ  It  is  made  out  by  the  regis- 
ter or  clerk,  upon  an  affidavit  of  the  proper  service  of  the  sub- 
pcBna.(0) 

An  order  must  be  entered  before  this  writ  issues ;  and  it  would  be 
the  safest  course  to  apply  to  the  court,  ex  parte^  for  such  order,  and  have 
the  return  day  fixed  by  the  court.(/) 

Alias  and  pluries  distringas,]  Upon  a  distringas^  if  the  corporation 
has  property,  the  sheriff  usually  levies  40^.  only,  and  makes  his  return 
accordingly ;  and  if  this  execution  does  not  procure  the  obedience  of 
the  corporation,  an  alias  distringas  may  be  obtained.  This  is  a  writ 
commanding  the  sheriff  again  to  distrain  the  goods  and  chattels,  lands 
and  tenements  of  the  corporation.  Upon  this  writ,  the  sheriff  usually 
levies  4/. ;  and  if,  after  that,  the  corporation  still  continues  disobedient,  a 
pluries  distringas  issues,  upon  which  he  levies  on  the  whole  prop- 
erty.(g^) 

SequestroUian,]  If  the  pluries  distringas  fails  of  effect,  upon  its  be- 
ing returned  by  the  sheri^  a  commission  of  sequestration  may  be  ob- 
tained against  the  corporation.  This  commission  is  usually  directed  to 
five  persons  named  by  the  complainant,  directing  them  to  sequester  the 
goods  and  chattels,  the  rents  and  profits  and  real  estate  of  the  corpora- 
tion, until  they  shall  appear  or  answer  the  complainant's  bill,  or  the 
court  make  further  order  to  the  contrary.  A  sequestration  cannot  be 
discharged  till  the  corporation  have  performed  what  they  are  enjoined 
to  do,  and  paid  the  costs  of  the  several  distringases^  and  of  th^  sequestra- 
tion, including  the  commissioners'  fees.  But  upon  their  doing  this,  they 
may,  upon  motion,  get  the  sequestration  discharged.(A) 

After  a  sequestration  has  been  issued  against  a  corporation,  the  com- 
plainant may,  if  he  pleases,  set  down  the  cause  to  be  heard,  and  have 


(i)  1  Dan.  190. 

(e)  1  HaiT.  Ch.  Pr.  197. 

(/)  1  Hoff.  Ch.  Pr.  164. 


{g)  1  Dan.  190.     1  Hoff.  Ch.  Pr.  164. 
(A)  Id.  ib. 
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the  bill  taken  pro  confesso  against  them  in  the  same  way  as  may  be 
done  in  the  case  of  an  ordinary  person.(i) 

Process  to  eofnptl  appearance  0/ corporation  where  it  has  no  proper^ 
ty.]  In  the  case  of  Curzon  v.  The  African  Company Jijc)  Lord  Keeper 
North  is  reported  to  have  said,  that  he  did  not  see  how  a  company  who 
had  no  property  couid  be  compelled  to  appear.  In  answer  to  which 
it  was  said,  in  argument,  that  in  such  a  case  the  complainant  might  sue 
out  a  distringas  against  the  company  and  have  it  returned  nihil,  and  so 
get  a  sequestration  against  them ;  and  then  by  the  course  of  the  court, 
the  complainant  aeed  oot  bring  them  to  a  hearing. 


CHAP.   III. 

APPEARANCE. 

Sect  1.  Op  appearance  in  General. 

2.  Voluntary  Appearance. 

3.  Compulsory  appearance. 

4.  Appearing  gratis. 

6.  Appearance  by  Married  Women. 

6.  Appearance  by  Infants. 

7.  Appearance  by  Idiots,  Lunatics,  d&c. 

8.  Appearance  by  Corporations. 


SECTION    I. 


OF   APPEARANCE   IN   GENERAL. 


Nature  of.]  Appearance  is  the  formal  proceeding  by  which  the  de- 
fendant submits  himself  to  the  jurisdiction  of  the  court. 

Formerly  an  appearance  was  absolutely  necessary  to  be  entered,  be- 
fore a  decree  pro  confesso  could  be  had  against  the  defendant.  But  the 
rule  is  now  otherwise,  as  we  shall  see  in  a  future  Chapter. 

Appearances  are  either  voluntary  or  compulsory — voluntary y  when  the 


(0  1  Dan.  190.  (k)  Vern.  133. 


V 
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defendant  comes  in  upon  the  return  of  the  subposna ;  compulsory,  where 
the  appearance  is  the  consequence  of  any  of  the  processes  of  contempt 
before  mentioned. 

A  defendant  may  also  appear  grcUis ;  which  takes  place  where  he 
does  so  before  he  has  been  served  with  a  subpcBna.(a) 

What  amounts  to.]  Putting  in  an  answer  is  an  appearance  on  the 
records  of  the  court.(6)  So  if  a  party  is  named  as  defendant  in  the 
bill,  but  no  subpoena  is  served  nor  appearance  entered,  yet  if  he  appear 
by  counsel  at  the  hearing  and  consent  to  be  bound  by  the  decree,  no  ob- 
jection can  be  taken.(c)  And  although  the  defendant  has  not  appeared, 
yet  he  may  move  to  dissolve  an  injunction  or  set  aside  an  attachment 
on  the  ground  of  an  insufficent  service  of  the  subp(Bna.(c{) 

When  the  defendant  applies  to  set  aside  proceedings  to  compel  his 
appearance,  upon  a  service  of  the  subpoBua  on  his  servant,  at  his  place 
of  residence,  on  the  ground  of  an  alleged  irregularity,  he  must,  by  the 
English  practice,  enter  a  conditional  appearance  in  the  suit,  so  that  the 
complainant  may  proceed  thereon  if  the  defendant's  application  is  not 
successful.(e) 

Efect  of.]  The  entry  of  an  appearance  at  the  time  the  defendant 
serves  notice  of  a  motion  to  set  aside  process  for  want  of  an  appearance, 
on  the  ground  of  irregularity,  is  no  waiver  of  the  irregularity  com- 
plained of;  but  the  motion  may  be  made  before  the  appearance  is  en- 
tered.(/) 

An  appearance  cures  all  defects  in  the  process  or  its  service.(^) 

Where  a  solicitor  or  other  officer  of  the  court  neglects  to  appear  in 
the  cause,  after  personal  service  of  the  subpoena,  he  will  not  be  entitled 
to  the  service  of  subsequent  notices  and  papers  upon  him  or  his  agent.(^,w 
But  a  party  who  has  appeared  in  the  cause  is  entitled  to  notice  al^  the 
subsequent  proceedings^'although  he  is  in  contempt  and  the  bill  has  been 
taken  as  confessed  against  him  for  want  of  an  answer.(t) 


(a)  2  Dan.  4,  5.    See  also  Georgia  (<0   Menziee    t.    Rodriquea,    1    Price, 

Lumber  Co.  ▼.  Biasell,  9  Paige,  225.  08.     Hume  v.  Babington,  1  Hogan,  8. 

{b)  Liviogston  y.   Gibbons,  4  John.  (e)    Davison    ▼.    Hastings,    2    Lond. 

Ch.  Rep.  94.     And  in  a  suit  brought  in  Jurist,  464. 

the  supreme  court  of  the  United  States,  (/)   Halpin   ▼.    Hamilton,    1    Hogan, 

against  a  state,  a  demurrer  to  the  bill  103. 

signed  by  the  attorney  general  of  the  (g)  Strangers  Rep.   155.     1  Anst.   76. 

state,  is  a  sufficient  appearance  by  such  Parker  y.  Williams,  4  Paige,  439. 

state.     State  of  New- Jersey  ▼.  State  of  {h)  Wells  t.   Cruger,    5   Paige,    164. 

New- York,  6  Peters,  323.  (t)  King  ▼.  Bryant,  3  Myl.  &   Craig, 

(c)  Capel  V.  BuUer,  2  Sim.  &  Stu.  191. 
462. 
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SECTION   II. 


VOLUNTARY   APPEARANCE' 


A  voluntary  appearance  is  where  the  defendant,  on  being  served  with 
asubp(Bna,obeys  its  injunction  by  entering  his  appearance  in  the  proper 
place,  and  serving  notice  thereof  on  the  complainants  solicitor,  within  the 
time  limited  by  the  rules  of  the  court 

Where  to  be  entered.]  If  the  suit  is  before  the  chancellor,  the  defen- 
dant's appearance  must  be  entered  with  the  register  or  assistant  register : 
if  before  a  vi«e  chancellor,  it  must  be  entered  with  the  clerk  residing  in 
the  circuit  where  the  suit  is  pending.(A;) 

When  to  be  entered.]  The  appearance  is  to  be  entered  within  twenty 
days  after  the  appearance  day  mentioned  in  the  subpoena.(/) 

Hno  to  be  entered.]  The  appearance  is  usually  entered  in  this  manner. 
The  solicitor  for  the  defendant  sends  a  written  request  to  the  register  or 
clerk  in  this  form : 

[  Title  of  the  cause.] 

Sir, 

Please  to  enter  my  aj^arance  for  the  de- 
fendant in  the  above  cause.    Dated  • . . . ,  1843. 

Yours,  &c, 

E.  F.  SoPr  for  deft. 
To  J.  M.  D.  Esq.,  Register, 
(or  clerk.) 

Upon  receiving  which  request,  the  register  or  clerk  will  enter  the  ap- 
pearance of  the  defendant  by  his  solicitor. 

[Notice  of  appearance.]  The  defendant's  solicitor  should  then  give 
notice  of  his  appearance,  to  the  complainant's  solicitor,  as  follows : 

[Title  of  cause.] 

Sir, 

You  will  please  take  notice  that  my  appear- 
ance for  the  defendant  in  this  cause  has  been  this  day  entered  with  J. 


{k)  Rule  22.  (/)  IJem. 
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M.  D.  Esq.,  the  register  (or  clerk)  of  this  court,  at  his  office  in  Albany. 
Dated  . . . . ,  1843.  . 

Yours,  &c. 

E.  F.  Sol'r  for  deft. 
To  G.  H.  Esq. 

Sol'r  for  compt. 

A  defendant  may  appear  in  person,  if  he  chooses  to  do  so  ;  but  in 
case  he  employs  a  solicitor,  he  cannot  appear  on  the  record  in  person.(f7i} 


SECTION    III. 


COliAPULSORT  APPEARANCE. 


A  compulsory  appearance  is  where  the  defendant  is  either  taken  and 
brought  in  upon  an  attachment,  or  other  process  of  contempt^  and  is 
thereby  compelled  to  enter  an  appearance  for  himself;  ot  where,  upon 
the  service  of  an  attachment,  the  defendant  gives  bail  for  his  appearance 
at  the  return  day  thereof,  and  failing  to  do  so,  the  court  orders  that  his 
appearance  be  entered  by  the  proper  officer  thereof.(n} 

If  the  defendant  appears  personally^  or  is  brought  into  court  by  the 
sheriff  on  the  return  of  an  attachment  for  not  appearing,  he  must  enter 
his  appearance  and  pay  the  costs  incurred  by  his  contempt,  instanter,  or 
within  such  time  as  the  court  shall  then  appoint,  or  be  committed  until 
he  complies.(o) 

So  where  a  defendant  brought  into  court  by  writ  of  habeas  carpus  or 
other  process,  shall  neglect  or  refuse  to  enter  his  appearance,  according 
to  the  rules  of  the  court,  the  court  shall  order  his  appearance  to  be  en- 
tered ;  and  the  suit  shall  then  proceed,  as  if  the  party  had  actually  ap- 
peared.(p) 


(m)  3  R.  S.  876,  ^  11.  (o)  Rule  88. 

(n)  See  Rules  37, 88.  {p)  8  R.  S.  179,  ^  79,  (orig.  ^  73.) 


^ 
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SECTION    IV. 


APPEAEINO    GRATIS. 


Appearing  gratis,  is  where  the  defendant,  on  being  informed  that  a  bill 
has  been  filed  against  him,  causes  an  appearance  to  be  entered  for  him 
without  waiting  to  be  served  with  a  subpoena. 

This  method  of  appearing  is  generally  resorted  to  where  a  complain- 
ant serves  only  a  part  of  the  defendants,  with  a  subpoena,  and  a  defen- 
dant who  is  not  served  wishes  to  make  an  immediate  application  to  the 
court  in  the  cause.  Thus  a  defendant  may  appear  gratis,  in  order  to 
move  to  refer  the  bill  for  impertinence.(^)  So  he  may  appear  gratis 
for  the  purpose  of  ascertaining  whether  the  bill  was  on  file  at  the  time 
of  issuing  the  subpoena,  and  in  order  to  prevent  its  being  ante-dated.(r) 
And  a  defendant  arrested  upon  a  ne  exeats  but  upon  whom  no  subpoena 
has  been  served,  may  also  appear  gratis  and  demand  a  copy  of  the  bill, 
in  order  to  move  to  be  discharged  from  then^  ezeat{s)  So  a  defendant 
may  appear  gratis  for  the  purpose  of  moving  to  dissolve  an  injunction 
affecting  his  rights.(0 

A  party  may  likewise,  in  certain  cases,  appear  gratis  at  the  hearing, 
and  consent  to  he  bound  by  the  decree.(u)  But  in  such  cases  it  is  ne- 
cessary that  the  party  should  be  named  as  a  defendant  upon  the  record. 
Thus  where  a  person  not  a  party  to  the  suit  was  interested  in  a  question, 
and  appeared  by  counsel  and  submitted  to  be  bound  by  the  decision, 
the  court  held  that  they  could  not  hear  him  without  the  consent  of  the 
other  defendants.(v)  But  it  seems  that  if,  in  such  a  case,  all  parties 
consent,  the  record  may  be  brought  into  court  and  the  defendant's  name 
inserted  therein,  {w) 

It  is  to  be  observed,  however,  that  by  appearing  gratis,  the  defendant 
cannot  deprive  the  complainant  of  his  right  to  move  for  an  injunction, 
ex  parte.  Therefore,  where  a  motion  was  made  for  an  injunction  to  re- 
strain the  cutting  of  timber,  and  the  defendant,  on  the  day  before  the 


iq)   Fell  T.   Christ^s    College,  2  Bro.  (u)  Capel  ▼.   Butler,  9  Sim.  &  Stu. 

C.  R.  379.    Bowhee  t.  Grills,  Dick.  38.  45. 

(r)  3  Dan.  8,  16.  (v)  Bozon  ▼.  BoUand,  1  Ross  &  Mjr. 

{$)  Georgia   Lambei   Co.   ▼.    Biasell,  69.    Atty.  Gren.  t.  Roaen,  7  Sim.  990. 

9  Paige,  335.  (to)  Id.  ib. 

(0  Waffle  T.  Vanderhevden,  8  Paige, 
45. 

Vol.  I.  11 
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motion  was  made,  entered  an  appearance  gratis,  Lord  Eldon  neverthe- 
less granted  the  injunction  ;  observing,  that  if  a  person  about  to  commit 
waste,  and  against  whom  a  bill  is  filed,  could,  by  appearing  the  evening 
before  the  motion,  prevent  it,  he  would  get  two  days  for  cutting  tim- 
ber.(2r)  His  lordship,  however,  said,  that  perhaps  it  might  be  di  fferent 
where  the  defendant  had  appeared  so  long  before  the  motion,  that  the 
complainant  might  have  given  him  notice.  And  there  is  no  doubt  that 
if  a  complainant  serves  a  defendant  with  a  subpoena,  he  thereby  puts  him 
in  a  situation  which  entitles  him  to  notice  of  the  application  to  be  made 
against  him.(y)  Such  notice,  however,  before  the  defendant  has  appear- 
ed  is  irregular,  unless  it  have  the  previous  leave  of  the  court  to  sanc- 
tion it.(;2;) 

Whether  a  defendant  appears  gratis,  or  after  service  of  the  subpoena, 
he  has  forty  days  to  put  in  his  answer  after  service  of  a  copy  of  the  bill 
and  notice  of  the  order  to  answer/(a) 

By  appearing  gratis,  the  defendant  does  not  lose  his  costs.(6)  And 
after  appearing  in  this  manner,  he  is  as  much  amenable  to  the  court  for 
contempts  as  if  the  subpoena  had  been  served  upon  him.(c) 


SECTION    V. 

APPEARANCE  BY  MARRIED  WOMEN. 

Where  a  bill  is  filed  against  husband  and  wife,  the  husband  is  bound 
to  enter  a  joint  appearance  for  himself  and  wife.(c{)  And  if  the  husband 
only  be  served,  and  has  notice  that  his  wife  is  also  a  defendant,  he  must 
enter  an  appearance  for  her :  otherwise  an  attachment  will  issue  against 
him,  even  though  he  appear  and  answer  the  bill.(e)  And  if  an  appear* 
ance  is  entered  for  the  wife,  and  she  does  not  answer,  an  attachment  will 
issue  against  both.(/^ 

But  where  a  man's  wife  refuses  to  join  with  him  in  his  defence,  or 
lives  separate  from  him,  and  is  not  under  his  influence  or  control,  he 
may  apply  to  the  court,  by  motion,  for  leave  to  put  in  a  separate  an-^ 


(x)  Aller  V.  Jones,  15  Yea.  605.  Per-        (c)  Webster  ▼.  Threlfall,  i  Sim.  St 
ry  ▼.  Weller,  3  Russ.  519.  Sta.  136. 

(y)  Peny  ▼.  Weller,  supra.  (d)  LeaWtt  t.    Cruger    and  wife,   1 

(z)   mU    ▼.    Rimell,  2  My.  &    Craig,    Paige,  421.    Gary,  92. 
641.  (e)  Toth.  Proceed.  11. 

{a)  Rale  24.  (/)  Ibid.  1  Dan.  217. 

(b)  I  Dick.  38. 
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swerfrom  her,  which  will  be.  granted,  and  in  the  meantime  process  will 
be  stayed  against  him.  And  it  seems  the  like  order  may  be  obtained 
where  he  has  already  answered  without  having  made  such  an  applica- 
tion preyiously.(^)  But  in  all  eases  after  due  service,  process  of  con- 
tempt  may  be  awarded  against  the  husband  for  the  default  of  the  wife^ 
unless  an  order  be  obtained  to  the  contrary.(A) 

If  the  bill  be  brousfht  against  husband  and  wife  for  a  demand  against 
the  separate  estate  of  the  wife,  and  the  husband  is  abroad  and  not  amena* 
ble  to  the  process  of  the  court,  the  subposna  may  be  served  upon  the 
wife  alone,  and  she  must  appear  and  answer  the  bill.(t)  In  such  a  case 
the  proper  course  is  for  the  complainant  to  make  an  application  to  the 
court,  by  petition,  upon  notice  to  the  wife,  for  an  order  that  she  appear 
and  answer  sepairately ;  and  that  if  her  appearance  be  not  entered  with- 
in such  time  as  the  court  shall  appoint,  an  attachment  may  issue.(A;) 

The  husband  has  the  right  to  appear  for  his  wife  in  all  cases,  even 
where  she  is  sued  as  executrix.(2) 

Whenever  a  married  woman  appears  separately  from  her  husband, 
she  appears  without  a  guardian,  unless  she  is  an  infant. 


SECTION    VI 


APPEARANCE    BY    INFANTS. 


Guctrdian  ad  litem.'\  In  this  state,  the  appearance  of  an  infant  is  en- 
tered by  his  guardian  ad  litem;  who  is  appointed  by  the  court,  on  pe- 
tition for  that  purpose. 

Ebw  appointed.  The  petition  for  the  appointment  of  a  guardian  ad 
litem  must  be  by  the  infant  in  person,  if  he  is  of  the  age  of  fourteen  or 
upwards ;  but  if  he  is  under  fourteen,  it  must  be  presented  by  his  next 
of  kin,  or  some  other  friend  who  has  no  interest  in  the  suit  adverse  to 
that  of  the  infant.  If  the  infant,  or  some  disinterested  relative  or  friend 
in  his  behalf,  does  not  procure  the  appointment  of  a  guardian  ad  litem 
within  the  usual  time  for  appearance,  the  complainant  may  apply  to  the 
court  to  appoint  a  suitable  person  as  the  guardian  of  such  infant.    The 


{g)  1  Dan.  209, 217.  {k)  Banyan  t.  Mortimer,  6  Mad.  278. 

{h)  Prac.  Reg.  37.     Hinde,  04.  (/)  Ibid, 

(i)  Dubois  T.  Hole,  2  Vern   614.     Bell 
T.  Hyde,  Prec.  in  Ch.  328. 
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petition  for  this  purpose  must  briefly  state  the  age  and  residence  of  the 
infant,  the  general  object  of  the  suit  or  proceeding,  and  the  nature  of 
the  infant's  interest  therein.(m) 

The  order  entered  under  this  rule,  when  the  complainant  applies  for 
the  appointment  of  a  guardian,  is  not  absolute  in  the  first  instance,  but 
onlyniw;  i.  e.  that  the  person  designated  by  the  court  be  appointed 
guardian,  unless  the  infant,  within  ten  days  after  service  of  a  copy  of 
such  order,  shall  himself  procure  a  guardian  to  be  appointed.  A  copy 
of^uch  order  may  be  served  personally  upon  the  infant,  if  he  is  of  the 
age  of  fourteen  years ;  and  if  he  is  under  that  age,  then  upon  his  gen- 
eral guardian,  or  his  relative,  friend,  or  other  person  with  whom  he  re- 
sides.(n) 

At  the  expiration  of  the  ten  days,  upon  an  affidavit  of  the  service,  and 
that  no  notice  of  the  appointment  of  a  guardian  by  the  infant  has  been 
received,  the  complainant  may  have  an  order  of  course  that  the  former 
order  be  made  absolute.(o) 

In  partition  suits,  if  an  infant  defendant  does  not  procure  a  guardian 
ad  litem  to  be  appointed,  the  court,  upon  the  petition  of  the  complain- 
ant, will  appoint  the  register,  assistant  register,  or  a  clerk  of  the  court, 
as  such  guardian.(}}) 

An  order  for  the  appointment  of  a  guardian  ad  litem,  except  in  a  par- 
tition suit,  may  be  entered  of  course,  on  filing  the  petition  of  the  infant, 
if  he  is  over  fourteen  years  of  age,  or  of  some  person  in  his  behalf,  if 
under  fourteen,  together  with  the  consent  of  the  guardian  and  the  usual 
affidavit,  and  the  certificate  of  a  vice  chancellor  or  master  endorsed 
thereon,  that  he  has  examined  into  the  circumstances,  and  that  the 
guardian  proposed  is  ,a  suitable  and  proper  person,  and  has  no  interest 
in  the  suit  in  opposition  to  the  interest  of  the  infant.(y)    But  to  author- 
ize the  entry  of  an  order  of  course,  appointing  a  guardian  ad  litem  under 
this  rule,  the  petition  should  distinctly  show  an  authority  to  make  the 
appointment  on  the  ground  that  the  infant  had  been  served  with  process 
to  appear  in  the  suit,  or  that  he  had  been  proceeded  against  as  an  ab- 
sentee, and  an  order  obtained  for  his  appearance,  under  the  statute.(r) 

Who  may  be  appointed.  No  person  can  be  appointed  guardian  ad 
litem  for  an  infant,  unless  he  be  the  general  guardian  of  the  infant,  or  a 
master,  solicitor,  or  other  officer  of  the  court,  who  is  fully  competent  to 


(m)  Role  Hi.  (p)  2  R.  S.  330,  $95.     Laws  of  1833, 

(n)  Knickerbacker    r.  De  Freest  and      chap.  227. 
al.  2  Paige,  304.  (y)  Rule  146. 

(o)  Id.  ib.  (r)  Grant  ▼.  Van  Schoonhoven  an  d  al. 

9  Paige,  255. 
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underftand  and  protect  the  rights  of  the  infant,  and  who  has  no  interest 
adverse  to  his,  and  is  not  connected  in  business  with  the  solicitor  or 
counsel  of  the  adverse  party.  He  must  also  be  of  sufficient  ability  to 
answer  to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defence  of  the  suit.(5) 

If  an  infant  defendant  is  a  married  woman,  her  husband  may  be  ap- 
pelated her  guardian  ad  litem,  in  case  he  has  no  interest  in  the  suit  ad- 
verse to  hers,  and  is  competent  in  other  respects.  And  it  is  usual 
to  appoint  him  the  guardian  in  such  cases. 

The  court  will  not  appoint  a  ^ardian  for  an  infant  upon  the  nomina- 
tion of  the  complainant.  (^)  That  is  the  complainant  has  no  right  to 
select  the  guardian. 

Duty,  compensation,  and  liability  of  guardian  ad  litem.  It  is  the 
duty  of  every  master,  solicitor,  or  other  officer  of  the  court,  to  act  as 
guardian  ad  litem  for  an  infant  defendant,  whenever  appointed  by  the 
court.  And  it  i^  his  duty  to  examine  into  the  circumstances  of  the  case, 
so  far  as  to  enable  him  to  make  the  proper  defence  when  necessary  for 
the  protection  of  the  rights  of  the  infant. 

He  is  entitled  to  such  compensation  for  his  services  as  the  court  may 
deem  reasonable. 

If  he  improperly  subjects  the  infant  or  his  estate  to  cost  or  expense, 
or  neglects  to  make  a  proper  defence  when  necessary,  he  will  be  per- 
sonally responsible  to  the  infant  for  such  misconduct  or  neglect.(ti) 
And  he  may  also  be  punished  by  the  court  for  his  misconduct.(t;) 

Where  a  special  answer  is  necessary  or  advisable,  to  bring  the  rights 
oftheinfiint  properly  before  the  court,  it  is  the  duty  of  the  guardian  ad 
litem  to  put  in  such  an  answer.(ir)  But  the  guardian  ad  litem  and  his 
counsel  may  exercise  a  discretion  in  taking  proceedings  in  a  cause ;  and 
may  decline  doing  so,  where  they  are  satisfied  it  is  a  clear  case  against 
the  infant.(d:) 

The  guardian  ad  litem  is  responsible  for  the  propriety  and  conduct  of 
the  defence ;  and  if  the  answer  put  in  by  him  for  the  infant  is  reported 
scandalous  or  impertinent,  he  is  liable  for  the  costs  of  it.(y) 

Sometimes  the  guardian  is  ordered  or  decreed  to  perform  a  duty  on 
behalf  of  the  infant ;  his  refusal  or  neglect  to  do  which  will  subject  him 
to  the  censure  of  the  court.(2;) 


(j)  Rulft  14ft.  (v)  Knickerbackery.  De  Freest,  fupra. 

(/)  Knickerbacker    ▼.    De    Freest,    2  (%o)  Id.  ib. 

Paige.  304.  (x)  Levy  v.  Levy,  3  Mad.  Rep.  845. 

(u)  Hue    113.      Kuickerbacker  v.   De  (y)  Hin(le,2a. 

Freest,  3  Paige,  304.  {z)  Id.  ib. 
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If  a  guardian  ad  litem  does  not  do  his  duty,  oi  other  sufficient  ground 
be  made  out,  the  court  will  remove  him.(a) 

Appearance,  how  entered  fry  guardian  ad  litem.]  In  ordinary  cases, 
the  guardian  ad  litem  employs  a  solicitor  to  enter  the  appearance  of  the 
infant,  and  to  defend  the  suit  for  him ;  but  where  a  solicitor  or  other 
officer  of  the  court  is  appointed  guardian,  it  is  usual  for  him  to  enter  the 
appearance  himself  with  the  register  or  clerk. 


SECTION    VII. 

APPEARANCE   BY   IDIOTS,   LUNATICS,  M. 

An  idiot  or  lunatic,  when  made  a  defendant  to  a  suit,  must  appear  and 
defend  by  the  committee  of  his  estate,  if  one  has  been  appointed.(fr) 
Iq  cases  where  there  is  a  committee,  he  generally  applies  by  motion  or 
petition  to  be  appointed  guardian  to  answer  and  defend  the  suit ;  which 
is  ordered  of  course.(c) 

If  it  happens  that  the  idiot  or  lunatic  has  no  committee,  or  the  com- 
mittee has  an  interest  opposite  to  that  of  the  idiot  or  lunatic,  an  order 
may  be  obtained,  on  affidavit  of  the  defendant's  incompetency,  for  ap- 
pointing another  person  as  guardian  for  the  purpose  of  defending  the 
suit  against  him.((i) 

If  a  bill  is  brought  against  a  lunatic,  stating  him  to  be  such,  it  is  a 
motion  of  course  to  apply  to  the  court  for  a  commission  to  assign  him  a 
guardian,  and  to  take  his  answer  by  such  guardian.  But  if  the  bill  does 
not  state  the  defendant  to  be  a  lunatic,  an  affidavit,  or  other  evidence, 
will  be  required  to  show  the  defendant's  lunacy,  before  he  will  be  per- 
mitted to  answer  by  guardian.(6) 

The  application  for  the  appointment  of  a  guardian  to  appear  and  an- 
swer for  the  defendant  may,  in  some  cases,  be  made  by  the  com- 
plainant.(/) 

Where  the  defendant  has  a  committee,  and  he  refuses  to  appear,  an 
application  should  be  made  that  he  appear  within  a  limited  time,  or  that 
a  new  committee  be  appointed.(§') 


(a)   Russell  v.  Sharpe,  1  Jac.  Si  W.  (d)  Mitf.  89. 

48-2.  (c)  1  Fow.  Ex.  Pr.  477. 

(*)  Mitf.  Eq.  PI.  82.  (/)  1  Dan.  220. 

(c)  Hinde,  252.     Westcorobe  r.  West-  (g)  Lloyd  v.  — — ,  Dick.  460. 
coipbe,  Dick.  Rep.  233.     Snell  v.   Hyat, 
id.  287.  }  Coil.  Lu.  353,    Shelford,  426. 


/ 
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A  similar  practice  is  to  be  pursued  in  order  to  prociue  the  appoint- 
ment of  a  guardian  for  the  defendant,  in  cases  where  such  defendant  is 
80  infirm  in  body  and  mind  as  to  be  incapable  of  putting  in  an  an- 
swer ;(A)  or  whem  he  is  deaf  and  dumb.(t) 

The  application,  whether  made  by  the  complainant  or  by  some  person  on 
behalf  of  the  defendant,  may  be  either  by  petition,  or  by  motion  founded 
on  an  affidavit  of  the  facts.  In  the  former  case,  it  would  probably  be 
considered  necessary  that  notice  should  be  given  to  the  relative  of  tlie 
defendant,  or  the  person  with  whom  he  resides. 


SECTION    VIII. 


APPEARANCE   BY  CORPORATIONS. 


Corporations  aggregate  appear  by  a  solicitor  in  the  same  manner  as 
civil  persons. 


CHAP.    IV. 

PROCEEDINGS  TO  COMPEL  AN  ANSWER. 

The  writ  of  subpcena  taken  out  by  the  complainant  on  filing  his  bill,  not 
only  commands  the  defendant  to  enter  his  appearance,  but  also  requires 
him  to  answer  the  bUl.  Accordingly,  after  the  defendant's  appearance 
has  been  entered,  the  complainant  may  have  an  order  of  course  that  he 
put  in  his  answer  in  forty  da3^  after  service  of  a  copy  of  the  bill  and 
notice  of  the  order,  or  that  the  bill  be  taken  as  confessed.  Or,  in  case 
the  com{rfainant  wishes  a  discovery,  on  filing  an  afiidavit  that  it  is  ne- 
cessary, the  order  may  be  varied  so  as  to  require  the  defendant  to  an- 
swer, in  like  manner,  or  that  an  attachment  issue.  And  in  either  case,  if 
the  defendant  does  not  file  his  answer  and  serve  a  copy  thereof,  within 
the  forty  days,  the  complainant,  on  filing  an  afiidavit  showing  the  defen- 
dant's default,  may  have  an  order  to  take  the  bill  as  confessed,  or  that 


(A)  Wilson  ▼.  Grace,  U  Vet.  179.        (0  Markle   t.  Markle,  4  John.  Ch.  R. 
Gaaon  t.  Girnier,  Dick.  386.  168. 
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an  attachment  issue,  as  the  original  order  may  be.(a)  And  the  court 
will  not,  in  that  stage  of  the  cause,  inquire  whether  an  answer  is  actu- 
ally necessary  for  the  purposes  of  the  suit.(6) 

The  attachment  issued  under  this  rule  is  in  the  same  form  as  the  pro- 
cess for  not  appearing.(c)  The  endorsement  of  the  writ,  i-ecitals,  <fcc. 
should  state  it  to  be  issued  for  not  answering. 

If  the  defendant  appears  personally,  or  is  brought  in^o  court  by  the 
sheriff  on  the  return  of  the  attachment  for  not  answering,  he  must  put 
in  his  answer  and  pay  the  costs  incurred  by  his  contempt,  instanter,  or 
within  such  time  as  the  court  shall  appoint,  or  be  committed  until  he 
complies.(d)  Or,  if  the  contempt  is  persisted  in,  the  court  may  commit 
the  defendant ;  and  upon  a  certificate  of  the  sheriff  of  his  detainer,  and 
proof  by  affidavit  of  his  continued  contempt  in  not  filing  his  answer,  a 
sequestration  may  be  granted.(e) 

Where  a  party  is  in  contempt,  the  court  will  not  grant  an  application 
in  his  favor  which  is  not  a  matter  of  strict  right,  until  he  has  purged  his 
contempt«(/)  He  must  clear  his  contempt  before  he  can  take  any  ef- 
fectual proceedings  in  the  cause ;  and  if  he  be  in  custody  for  want  of 
an  answer,  he  cannot  be  liberated  therefrom  before  he  has  filed  his  an- 
swer, paid  or  tendered  the  costs  of  his  contempt,  and  obtained  an  order 
for  his  discharge.(g") 

The  complainant,  by  amending  his  bill,  waives  his  process  of  con« 
tempt  ;(A)  but  he  will  be  allowed,  upon  motion  or  petition,  and  giving 
personal  notice  to  defendant,  to  amend  his  bill  without  its  operating  as 
a  discharge  of  such  contempt,  and  to  commence  de  novo,  where  the  de- 
fendant, upon  being  brought  to  the  bar  of  the  court  for  his  contempt 
refuses  to  put  in  his  answer.(t) 

If  the  complainant  accepts  the  defendant's  answer,  or  replies,  or 
moves  upon  it,  which  implies  acceptance,  he  cannot  use  the  process  of 
contempt  for  the  purpose  of  getting  costs.(A:) 

The  same  proceedings  are  also  had  to  compel  the  several  answers  of 
a  married  woman^  an  infant,  a  person  of  unsound  mind,  and  a  corpora- 
tion, as  are  used  to  enforce  their  appearance.(2) 

In  a  suit  against  husband  and  wife,  if  an  order  to  answer  separately^ 


(a)  Rule  24.  (ff)  Golds.  Doot.  of  Eq.  136. 

(b)  Stafford  t.  Brown,  4  Paige,  360.  (K)  Gray  y.  Campbell,  1  Run.  &  My. 
(e)  See  ante,  p.  54.  323. 

id)  Role  28.  (0  Golds.  Doct.  of  Eq.  137. 
(e)  Lnpton   y.  He^cott,  1  Sim.  &  Sta.        (k)  Anon.  15  Vet.  174. 

874.    Detillin  t.  Gale,  id.  275,  n.  (/)  See  ante,  p.  51,  52, 54. 
(/)  Johnson  t.  Finney,  1  Paige,  646. 
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has  not  beeu  obtained,  the  husband  must  put  in  a  joint  answer  for  him- 
self and  wife,  or  the  bill  may  be  taken  pro  confesso  against  both.(m) 
And  process  for  an  answer  may  go  against  both.(n)  If  the  wife  is  ab- 
sent, the  husband  may  obtain  time  to  issue  a  commission  to  obtain  her 
oath  to  the  answer.(o)  If  he  has  not  control  over  her,  he  must,  upon 
affidavit,  obtain  an  order  to  exempt  him  from  the  process  of  contempt, 
and  that  the  wife  may  answer  separately,  and  then  (an  order  for  the 
purpose  being  obtained,)  the  attachment  and  other  process  will  go 
against  the  wife.  If  a  bill  is  filed  against  husband  and  wife  in  respect 
of  a  demand  against  her  out  of  her  separate  estate,  or  in  her  character 
of  executrix,  &c.,  and  the  husband  is  out  of  the  jurisdiction  of  the  court, 
the  complainant,  before  he  can  issue  an  attachment  against  the  wife,  must 
obtain  an  order  for  her  to  appear  and  answer  separately  ;  and  then  the 
proceedings  are  the  same  as  where  the  husband  obtains  the  order.(j9) 

In  cases  where  infants  or  lunatics  are  defendants,  the  guardian  ad  li- 
tem of  the  former  and  the  committee  of  the  latter  may  be  proceeded 
against  in  order  to  compel  an  answer,  in  the  same  manner  as  other  per- 
sons. 

The  answer  of  a  corporation  is  enforced  by  process  of  distringas  and 
sequestration.(9) 


(m)  Bilton  v.  Bennett  and  wife,  4  Sim.  (o)  Leavitt  y.  Cruger  and  wife,  supra. 

17.    Le&Titt  ▼.  Cragar  and  wife,  1  Paige,  (p)  Gray's  Solicitor^a  Prac.  105. 

481.  Iq)  See  ante,  p.    68.    Gray'*    SoUci- 

(n)  1  Hoff.  Ch.  Pr.  231.  tor's  Prac.  165. 
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CHAP.    V. 

TAKING  BILLS  AS  CONFESSED. 

Sect.  1.  Nature  of  the  Proceeding. 

2.  For  want  of  an  Appearance. 

3.  For  want  of  an  Answer. 


SECTION    L 


nature  of  the  proceeding. 


In  previous  chapters  we  have  pointed  out  the  methods  which  the 
court  adopt  to  compel  a  defendant  to  appear,  or  to  put  in  his  answer. 
As  it  is  obvious,  however,  that  in  a  court  of  equity,  where  the  nature  of 
the  relief  to  be  granted  frequently  depends  upon  the  discovery  to  be 
elicited  from  a  defendant  by  his  answer,  the  mere  taking  a  party  into 
custody,  or  sequestrating  Jys  property,  will  not  accomplish  the  object  of 
doing  complete  justice  to  the  complainant,  the  court  has  adopted  a 
method  of  rendering  its  process  effectual  by  treating  the  defendant's 
contumacy  as  an  admission  of  the  complainant's  case.  It  will  there- 
fore in  certain  cases,  hereafter  specified,,  make  an  order  that  the  facts 
stated  in  the  bill  shall  be  considered  as  true,  and  decree  against  the  de- 
fendant according  to  the  equity  arising  upon  the  case  stated  by  the  com- 
plainant. This  proceeding  is  termed  taking  a  bill  pro  confesso,  or  as 
confessed. 

This  practice  is  not  of  very  ancient  standing.  Formerly  no  bill  could 
be  taken  as  confessed  unle^ss  nn  appearance  had  been  entered.(a) 

The  revised  statutes  empower  the  chancellor  to  establish  rules  from 
time  to  time  for  taking  bills  as  confessed,  in  all  cases  not  otherwise 
provided  for  by  law.(i)    Under  this  section,  rules  have  been  made  for 

(a)  1  Dan.  679,  680.  {b)  2  R.  S.  179,  ^  80,  (orig.  ^7  4.) 
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taking  bills  as  confessed  for  want  of  an  appearance  in  the  following 
cases ;^n  personal  service  of  the  subpoena; — where  the  defendant  is 
taken  on  an  attachment  for  not  appearing,  and  being  bailed,  he  makes 
default;— or  where  he  appears  personally  on  the  return  of  the  attach- 
ment or  is  brought  in  by  the  sheriflf,  but  refuses  to  enter  his  appearance. 
The  bill  may  also  be  taken  as  confessed  against  non-resident,  absent,  or 
concealed  defendants  who  fail  to  appear  after  the  publication  of  notice 
of  an  order  to  appear  against  them. 

And  the  bill  may  be  taken  as  confessed /or  «?an^  of  an^nswer^  after 
the  defendant's  appearance  has  been  entered. 


SECTION    II. 


FOR   WANT   OF   AN    APPEARANCE. 


Where  the  subpoena  has  been  personally  served.]  When  the  subpoena 
is  served  on  the  defendant  in  person,  if  he  does  not  appear  within  twen- 
ty days  after  the  appearance  day  mentioned  therein,  the  complainant, 
on  filing  proof  of  the  service  of  the  subpoena,  may  have  an  order  of 
course  to  take  the  bill  as  confessed.(c) 

Where  defendant  is  taken  on  an  attach^nent^  and  being  bailed^  he  fails 
to  appear.]  If  an  attachment  for  not  appearing  is  served,  and  the  de- 
fendant gives  security  for  his  appearance  at  the  return  day  of  the  at- 
tachment, as  required  by  law,  if  he  does  not  comply  with  the  condition 
of  the  bond,  the  complainant  may  have  a  special  order  that  his  bill  be 
taken  as  confessed  against  the  defendant.(£/)  The  complainant  may  at 
the  same  time  have  leave  tcs  prosecute  the  bond  for  his  costs.  The 
order  authorized  by  this  rule  should  be  applied  for  upon  affidavit  show- 
ing that  an  attachment  has  been  issued,  returnable  at  such  a  time,  that 
the  defendant  has  been  taken  upon  it,  and  has  given  a  bond  for  his  ap- 
pearance, &c.  as  required  by  law ;  but  that  he  has  not  complied  with 
the  condition  thereof  by  appearing  in  court  and  causing  his  appearance 
to  be  entered  and  clearing  his  contempt,  <fcc. ;  or  if  he  has  appeared, 
his  refusal  to  enter  his  appearance.  And  the  order  should  recite  the 
same  facts,  and  thereupon  direct  the  bill  to  be  taken  as  confessed. 
Where  defendant  appears  personally  on  return  of  attachment^  or  is 


(c)  Rale  23.    Sawyer  ▼.  Sawyer,  3  {d)  Rule  27. 

Paige,  863. 


92  PROCEEDINGS  TO  A  DECREE.  [Book  I. 

brought  in  by  sheriffs  but  refuses  to  enter  his  appearance,"]  The  statute 
provides  that  when  a  defendant  brought  into  court  upon  habeas  corpus 
or  other  process,  shall  neglect  or  refuse  to  enter  his  appearance  accord- 
ing to  the  rules  of  the  court,  the  court  shall  order  his  appearanqp  to  be 
entered ;  and  the  suit  shall  then  proceed  as  if  the  party  had  actually 
appeared.(e)  And  the  28th  rule  requires  that  if  the  defendant  appears 
personally,  or  is  brought  into  court  by  the  sheriff,  on  the  return  of 
an  attachment  for  not  appearing,  he  shall  enter  his  appearance  and  pay, 
the  costs  of  his  contempt  instanter ;  or  the  complainant  may  have  an 
order  that  the  bill  be  taken  as  confessed,  and  that  the  defendant  be  com- 
mitted until  the  costs  are  paid. 

When  the  appearance  is  entered  by  the  court,  under  the  above  sec- 
tion of  the  statute,  the  proceedings  to  take  the  bill  pro  confesso  may  be 
had  under  the  24th  rule.  In  such  case  the  usual  order  to  answer,  &c. 
should  be  entered,  and  a  copy  of  ihe  bill  and  notice  of  the  order  must 
be  served  either  personally  or  at  his  residence  or  place  of  business  in 
case  he  is  absent,  or  by  putting  them  in  the  post  office,  as  directed  by 
rule  16. 

Against  non-resident^  absent^  or  co7icealed  defendants.]  The  manner 
in  which  bills  may  be  taken  pro  confesso  against  absent,  concealed  and 
non-resident  defendants  upon  whom  process  of  subposna  cannot  be  serv- 
ed, is  prescribed  by  the  statute  and  rules  of  the  court  as  follows : 

There  are  five  cases  in  which  an  order  for  the  appearance  of  defen- 
dants may  be  made  and  directed  to  be  published  by  the  court.  1.  When 
the  defendant  resides  out  of  the  state.  2.  When  he  is  a  resident  of  this 
state,  but  process  cannot  be  served  upon  him  by  reason  of  his  absence 
from  it.  3.  Where  process  cannot  be  served  by  reason  of  his  conceal- 
ment within  this  state.  4.  Where  process  cannot  be  served  by  reason 
of  the  defendant's  continued  absence  from  his  place  of  residence.(/^ 
5.  When  tlie  defendant's  last  known  place  of  residence  was  within  this 
state,  but  his  residence  at  the  time  cannot,  on  due  inquiry,  be  ascertain- 
ed by  the  complainant  or  his  solicitor.(§'j^ 

If  the  defendant  resides  out  of  the  state,  there  must  be  proof,  by  af- 
fidavit, of  the  fact.  It  is  not  sufficient  for  the  complainant  to  state,  in 
his  affidavit,  that  he  is  informed  and  believes  the  defendant  lives  out  of 
the  state ',  but  he  must  swear  from  whom  he  received  his  information.(A) 
And  the  affidavit  should  state  the  place  of  the  defendant's  residence,  as 
particularly  as  possible. 


(tf)  S  R.  S.   179,  ^  79,  (orig.  ^  73.)  (g)  Laws  of  1848,  p.  363,  ^  1. 

( /)  2  R.  S.  186,  ^  128,  (orig.  ^  122.)        (A)  Burton  v.  Malooo,  Barnard,  403. 
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To  obtain  an  order  for  publication  against  a  defendant  who  resides 
in  the  state  but  who  is  absent  therefrom,  or  concealed  within  the  same 
the  affidavit  should  state  the  place  of  residence  of  the  defendant,  the 
particular  circumstances  of  his  absence,  and  the  probable  duration  there* 
of,  and  if  the  person  making  the  affidavit  is  not  himself  knowing  to 
the  facts,  it  should  state  the  names  and  residences,  or  other  descriptions 
of  the  persons  from  whom  the  information  of  such  absence  or  conceal- 
ment was  obtained ;  to  enable  the  court  to  judge  of  the  necessity  or 
propriety  of  proceeding  against  the  defendant  by  a  publication  of  the 
notice,  instead  of  a  personal  service  of  the  subpcena*  An  affidavit  which 
merely  states  that  the  deponent  believes  the  defendant  resides  in  the 
state,  and  that  the  subpcena  could  not  be  served  on  him  by  reason  of  his 
concealment  within  the  state,  or  of  his  continued  absence  from  the  place 
of  his  residence,  is  not  sufficient  to  authorize  the  court  to  grant  an  order 
of  publication.(i}  The  affidavit  should  state  all  the  particulars  as  to 
the  place  and  manner  of  the  defendant's  residence,  and  the  length  of  time 
it  has  continued  in  the  place  sworn  to ;  whether  the  defendant  is  a  house- 
holder, or  has  a  family,  d&c. ;  so  that  the  court  may  see  whether  he  was 
an  actual  resident  of  the  state  at  the  commencement  of  the  suit. 

Where  process  cannot  be  served,  by  reftson  of  the  defendant's  con- 
tinued absence  from  his  place  of  residence,  the  affidavit  should  state  the 
party's  place  of  residence  in  this  state,  and  his  continued  absence  there- 
from. What  is  to  be  deemed  a  continued  absence  has  not  been  decided, 
and  must  depend  upon  the  particular  circumstances  of  each  case.  A 
mere  temporary  absence,  with  the  intention  of  returning  within  the  two 
months  specified  in  the  order  for  his  appearance,  would  not  probably 
authorize  a  publication  of  notice  of  the  order.  But  if  the  party  is  ex- 
pected to  be  absent  such  a  length  of  time  as  to  produce  an  unreasonable 
delay  in  the  cause,  the  court  would  undoubtedly  consider  this  a  "  con- 
tinued absence"  within  the  statute.  In  determining,  as  to  the  propriety 
of  granting  an  order  for  publication,  the  court  will  consider  the  ques- 
tion whether  it  is  necessary,  for  the  purpose  of  expediting  the  pro- 
ceedings. 

Order  to  appear.]  Upon  this  affidavit  a  motion  must  be  made  to  the 
court,  either  in  term  or  on  a  motion  day,  for  an  order  that  the  defendant 
appear  and  answer  the  complainant's  bill.(A:)  This  or^er  requires  the 
defendant  to  appear  and  answer  the  bill  as  follows:  1.  If  he  be  a  resi- 
dent of  the  state,  within  two  months  from  its  date.    2.  If  his  last  known 


(0  Efaru  et  al.  r.  Becker,  8   Paige,        (k)  Role  25. 
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place  of  residence  was  in  this  state,  but  his  present  place  of  residence 
cannot,  on  due  enquiry,  be  ascertained ;  or  if  he  be  a  resident  of  some 
other  of  the  United  States,  or  of  one  of  the  territories  thereof,  or  of 
either  of  the  British  provinces  in  North  America,  or  the  Republic  of 
Texas,  within  three  months  of  its  date.  3.  If  he  be  a  resident  of  any 
other  state  or  country,  not  before  mentioned,  within  six  months  from  its 
date.(;) 

Publication  of  notice  of  order.]  Instead  of  requiring  the  order  itself 
to  be  published,  as  was  formerly  necessary,  the  act  of  1842  directs  that 
within  twenty  days  from  the  date  of  such  order  a  notice  thereof  shall  be 
inserted  in  the  state  paper,  and  in  such  other  public  newspaper  printed 
in  this  state  as  the  court  shall  direct.  Such  publication  must  be  contin- 
ued in  each  of  such  papers  once  at  least  in  each  week,  for  three  weeks 
in  succession  ;  which  notice  must  be  substantially  in  this  form :  ^^ Before 

the  chancellor, ^^  or,  "  Before  the  vice  chancellor  of  the circuit,^ 

as  the  case  may  be.  "-4.  B,  v.  C  JD.  and  others.  BUI  for  foreclosure 
of  miortgage^^  or^  ^^Bill  for  partition  of  lands y^  as  the  case  may  be. 
"£.  F.  of        ■■  ,  complainant^ s solicitor.     O.  H.,  one  of  the  defendants 

in  this  cause,  whose  pktce  of  residence  is  in ,"  or,  "  whose  place 

of  residence  is  unknown^^ — "  is  required  to  appear  in  this  cause  hy  the 

day  of next,  or  the  bill  filed  therein  will  be  taken  as  can- 

fessed  by  himJ*^ 

But  such  publication  will  not  be  necessary,  provided  a  copy  of  such 
order  shall  have  been  personally  served  on  the  defendant  at  least  twen- 
ty days  before  the  time  prescribed  for  his  appearance.(m) 

The  above  provisions  of  the  act  apply  to  suits  instituted  for  the  par- 
tition of  lands  as  well  as  to  all  other  suits  instituted  in  this  court,  and  to 
unknown  owner  in  partition  suits.(n) 

The  chancellor  may,  if  necessary,  by  further  order,  extend  the  time 
for  the  appearance  of  the  defendant,  and  may  direct  the  publication  of 
such  further  order  for  so  long  a  time  as  he  shall  see  fit  to  fix.(o) 

Order  to  take  bill  a^  confessed.]  If  the  defendant  fails  to  appear 
within  the  time  limited  in  the  order,  on  due  proof  of  the  publication  for 
the  time  directed,  or  of  the  personal  service  of  the  order,  the  bill  may 
be  taken  as  confessed ;  and  the  court  will  direct  a  reference  to  a  master 
to  take  proof  %i  the  facts  and  circumstances  stated  in  the  bilL(;9)  The 
publication  of  the  order  must  be  proved  by  affidavits  of  the  printers  of 


(0  Laws  of  1843,  p.  363,  ^  2.  (o)  2  R.  S.  188,  ^  131,  (orig.  ^  125.) 

(m)Id  .  -     .       -  . 

(n)  Id. 


(m)  Id.  ib.  &  3.  {p)  Id.  4  132,  (orig.  ^  126.) 

Lib.  $4. 
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the  papers  or  (heir  foreman  or  principal  clerk.(5')  If  the  order  is  serv- 
ed personally  upon  the  defendant,  the  affidavit  of  the  person  serving  it 
will  be  necessary.  An  affidavit  that  the  defendant  has  not  appeared 
must  also  be  filed.(r) 

An  order  of  reference  as  to  the  rights  of  an  absent  defendant  may  be 
entered  of  course  under  the  25th  rule,  at  any  time  after  the  bill  has  been 
taken  as  confessed  against  the  absentees,  although  there  are  other  de- 
fendants who  appear  and  contest  the  suit.(5) 

The  master  to  whom  the  reference  is  made  is  to  take  such  proofs  as 
ipay  he  offered.  The  bill  is  not  to  be  considered  as  evidence  of  any  fact 
stated  in  it ;  but  when  so  directed  by -the  chancellor,  the  master  may  re- 
ceive the  testimony  of  the  complainant  as  evidence.(^) 

This  order  directing  the  master  to  receive  the  testimony  of  the  com- 
plainant as  evidence,  can  only  be  obtained  by  a  special  application  to 
the  court.(ti) 

Whenever  the  bill  is  for  the  payment  or  satisfaction  of  any  sum  of  mo- 
ney, the  court  shall  direct  that  the  complainant  be  examined  by  the 
master  as  to  any  payments  that  may  have  been  make  to  him  or  to  any 
person  for  his  use,  on  account  of  the  demand  mentioned  in  the  bill, 
and  which  ought  to  be  credited  on  such  demand.(i7) 

The  direction  to  examine  the  complainant  under  this  section  is  usual- 
ly made  a  part  of  the  order  of  reference,  and  under  the  25th  rule  is  an 
order  of  course. 

The  master  must  report  the  proofs  and  examinations  had  before  him  ; 
and  on  the  coming  in  of  his  report,  the  court  will  make  such  order  there- 
upon as  shall  be  just.(tr) 

Infant  dffendants.]  Where  there  is  an  infant  absentee,  the  course 
under  the  statute  must  be  pursued ;  and  on  the  expiration  of  the  time 
fixed  for  his  appearance,  if  no  one  applies  in  his  behalf,  the  complainant 
may  move,  as  in  ordinary  cases,  for  a  guardian  ad  lit€m,{x) 

Proceedings  may  also  be  had  by  publi(;ation  under  the  statute  where 
the  infant  is  concealed,  (y) 

Lunatic  Absentee,]  And  the  court  has  directed  a  similar  course  to  be 
pursued  where  the  defendant  was  a  resident  of  another  state  and  a  luna- 
tic(z) 


iq)  3  R.  S.  403,  ^  68,  (orig.  ^  56.)  (to)  Id.  ib.  ^  135,  (orig.  ^  129.) 
(r)   Role  85.      Chriaty  t.  Christy,  6        (x)  The  Bank  of  Ontario  7.  Strong,  3 

Paige,  170.  Paige,  301. 

(i)  Coming  v.  Baxter,  id.  178.  (y)  Mortimer  t.  Copaey,  1  Hoff.  Ch. 

(t)  2  R.  S.  186,  ^  133,  (orig.  ^  127.)  Pr.  194. 

(tt)  Rnle  25.  (z)  Otis  v.  Wella,  id.  ib. 
(e)  2  R.  S.  186,  ^  134,  (orig.  ^  128.) 
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Foreign  corporation.]  In  a  suit  against  a  foreign  corporation  an  af- 
fidavit should  be  made  of  the  place  of  its  institution,  and  tijat  no  officer 
has  been  found  within  this  state  upon  whom  the  subpoena  could  be  serv- 
ed. Upon  this  an  application  should  be  made  to  this  court,  by  petition 
or  mocion,  for  an  order  to  advertise  that  the  corporation  appear  pursuant 
to  the  statute. 


SECTION    III. 


FOR   WANT   OP   AN   ANSWER. 


Where  defendant  appears  voluntarily,]  If  the  complainant  has  re- 
ceived notice  of  the  defendant's  appearance,  he  may  have  an  order  of 
course  that  he  put  in  his  answer  in  forty  days  after  service  of  a  copy  of 
the  bill  and  notice  of  the  order,  or  that  the  bill  be  taken  as  confessed. 
[f  the  defendant  does  not  file  his  answer  and  serve  a  copy  thereof  with- 
in the  forty  days,  or  such  further  time  as  may  be  allowed  him  for  the 
purpose,  the  complainant,  on  filing  an  affidavit  showing  the  defendant's 
default,  may  have  an  order  to  take  the  bill  as  confessed.(a) 

In  a  suit  against  husband  and  wife,  if  an  order  to  answer  separately 
has  not  been  obtained,  the  husband  must  procure  the  joint  answer  of 
himself  and  wife  to  be  put  in,  or  the  bill  may  be  taken  as  confessed 
against  both.(&) 

When  a  joint  answer  by  husband  and  wife  is  put  in,  it  must  be  sworn 
to  by  both.  If  not  so  sworn  to,  and  no  valid  defence  is  set  up  therein, 
it  will,  on  motion,  be  taken  off  the  files  for  irregularity,  and  the  bill  be 
taken  as  confessed.(c) 

And  although  an  answer  on  oath  is  waived,  the  answer  must  be  actu- 
ally signed  by  the  defendant,  or  it  will  be  taken  off  the  file  for  irregu- 
larity and  the  bill  be  taken  as  confessed,  if  no  valid  defence  is  set  up 
therein.(d) 

The  complainant,  by  amending  his  bill,  waives  his  process  of  con- 
tempt \{e)  but  he  will  be  allowed,  upon  motion  or  petition,  and  giving 
personal  notice  to  defendant,  to  amend  his  bill  without  its  operating  as 


(fl)  Rule  24.  (c)  New- York  Chemical  Co.  t.  Flow- 

(i)  Bilton  T.  Bennett  and  wife,  4  Sim.     era  eM/x.  6id.  654. 

17.     Leavitt  r.  Cruger  and  wife,  1  Paige,        (i)  Deniaon  ▼.  Baasford,  7  id.  370. 

431.  (e)  Gray  ▼.  Campbell,  1  Ruaa.  &  My. 
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a  discharge  of  such  contempt,  and  to  commence  de  novo^  where  the  de- 
fendant, upon  being  brought  to  the  bar  of  the  court  for  his  contempt, 
refuses  to  put  in  his  answer.(/) 

Where  defendant  is  taken  upon  an  attachment^]  If  an  attachment  for 
not  answering  is  served,  and  the  defendant  gives  security  for  his  appear- 
ance at  the  return  day  of  the  attachment,  as  required  by  law,  if  he  does 
not  comply  with  the  condition  of  the  bond,  the  complainant  may  have  a 
special  order  that  his  bill  be  taken  as  confessed.  Or  if  the  defendant 
appears  personally,  or  is  brought  into  court  by  the  sheriflf,  on  the  re- 
turn of  the  attachment,  he  must  put  in  his  answer  and  pay  the  costs  of 
his  contempt  instanter,  or  within  such  time  as  the  court  shall  appoint^ 
or  the  complainant  may  have  an  order  that  the  bill  be  taken  as  confes- 
sed.(5^) 

Where  the  defendant's  appearance  is  entered  by  the  court  under  the 
authority  of  the  statute  before  referred  to,(A)  the  complainant  may  pro- 
ceed, under  the  24th  rule,  to  take  the  bill  as  confessed  for  want  of  an 
answer. 

The  same  proceedings^  substantially,  are  to  be  had  to  take  the  bill  as 
confessed  for  want  of  an  answer,  as  for  want  of  an  appearance. 

When  the  defendant  puts  in  his  answer  without  discharging  the  costs 
of  his  contempt,  and  the  complainant  files  his  replication,  he  thereby 
waives  the  process  of  contempt.(t) 

Where  the  defendant  has  appeared  to  the  complainant's  bill,  and  pro- 
ceedings are  had  under  a  decree  taking  the  bill  as  confessed  for  want  of 
an  answer,  in  a  foreclosure  suit,  the  defendant,  notwithstanding  he  be 
in  contempt,  ought  to  be  regularly  served  with  process  to  attend  the 
master.  The  court  punishes  the  defendant's  default  in  refusing  to  an- 
swer, by  giving  to  the  complainant  the  benefit  of  a  decree  upon  the  bill 
as  confessed  ;  but  there  the  advantage  stops.  And  when  the  decree  is 
once  pronounced,  the  subsequent  duty  of  the  court  and  its  ofiicers  is  to 
execute  that  decree  in  the  ordinary  way.  Therefore  an  absolute  order 
in  the  first  instance,  to  confirm  the  master's  report  made  under  a  decree 
taken  )9ro  con/esso  for  want  of  an  answer,  is  irregular.(A:) 

Ifan  answer  is  put  in  which  is  considered  insvfficient  by  the  com- 
plainant, he  may  except  to  it  for  that  reason.  And  if  the  exceptions  are 
submitted  to  by  the  defendant,  or  a  part  are  submitted  to  and  the  rest 
are  abandoned,  or  are  disallowed  on  reference,  the  complainant  may 


(/)  Golds.  Doct.  of  Eq.  136.  (0  Golds.  Doct.  of  Eq.  137. 

(g)  Roles  27,  28.  (k)  King  y.  Bryant,  3  My.  ii  Craig, 

(A)  2  R.  S.  108,  ^  79.  191. 

Vol.  L  13 
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have  an  order  of  course  that  the  defendant  put  in  a  further  answer  with* 
in  twenty  days,  and  pay  the  costs  of  the  exceptions,  or  that  the  hilt  be 
taken  as  confessed.(/) 

Where  the  complainant  amends  his  billj  so  as  to  require  an  answer  to 
the  amendments,  as  well  as  to  the  exceptions,  the  defendant  must  put  in 
a  further  answer  and  pay  the  costs  within  the  time  required  by  the  rules ; 
or  the  complainant,  upon  filing  an  affidavit  of  such  default,  may  have 
an  order  of  course  to  take  the  bill  as  confessed.(m) 

By  the  practice  in  England,  if  the  order  to  amend  (he  bill  requires  a 
further  answer  to  the  amendments,  the  complainant  takes  out  a  subp<Bna 
for  such  further  answer,  and  if  the  defendant  does  not  put  in  his  further 
answer  within  the  time  allowed  by  the  rules  of  the  court  for  that  pur- 
pose, the  whole  bill  as  amended  may  be  taken  as  confessed,  for  want  of 
a  full  and  perfect  answer  thereto.(n) 

The  practice  of  this  court  was  settled  by  the  chancellor,  as  follows,  in 
the  case  of  The  Trust  and  Fire  Ins.  Co.  v.  Jenkins.{o)  Upon  an  amend- 
ment of  the  bill  of  course  after  answer,  if  the  complainant  does  not  in- 
tend to  waive  a  further  answer  to  the  amendments,  he  may  enter  the 
usual  order,  of  course,  in  conformity  with  the  principles  of  the  24th 
rule,  that  the  defendant  answer  the  amendments  in  forty  days  after  ser- 
vice of  a  copy  thereof,  or  that  the  bill  as  amended  be  taken  as  confess- 
ed ;  or  that  an  attachment  may  issue,  as  the  case  may  be.  But  where 
an  amendment  is  allowed  by  a  special  order  of  the  court,  if  an  answer 
to  the  amendments  is  required,  the  order  should  contain  the  usual  direc- 
tions requiring  the  defendant  to  answer,  or  that  the  bill  as  amended  be 
taken  as  confessed. 


(/)  Rule  58.  (n)  1  Dan.  609. 

(m)  Rule  61.  (o)  8  Paige,  594. 
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CHAP.  VI. 

THE  DEFENCE  TO  A  SUIT. 

Sect.  1.  Proceedings  by  Dependant  previous  to  putting  in  his 
Defence. 

2.  The  Different  sorts  op  defence. 

3.  Demurrer. 

4.  Plea. 

6.  Answer. 

6.  Disclaimer. 

7.  Joinder  op  several  Defences. 


SECTION    I. 
proceedings  by  defendant  previous  to  putting  in  his  defence. 

Thus  far  the  attention  of  the  reader  has  been  principally  directed  to 
the  case  on  the  part  of  the  complainant ;  the  method  of  bringing  it  be- 
fore the  court ;  and  the  means  for  compelling  the  defendant  to  submit 
himself  to  its  jurisdiction,  or  of  enabling  the  complainant  to  proceed 
with  the  suit,  without  his  appearing  therein.  We  are  now  to  consider 
the  course  of  proceeding  on  the  part  of  the  defendant  who  is  willing  to 
submit  himself  to  the  authority  of  the  court  and  to  abide  its  decision. 

Befoie  proceeding,  however,  to  a  consideration  of  the  several  kinds 
of  defence  which  may  be  resorted  to  by  the  defendant,  it  will  be  neces- 
sary to  notice  certain  preliminary  steps  which  may  be  taken  by  him 
before  pleading. 

Employing  a  soliciior,]  The  first  step  usually  taken  by  a  defendant 
who  intends  to  defend  the  suit,  if  he  is  not  himself  a  solicitor,  is,  after 
he  has  been  served  with  a  subpcsna,  to  employ  a  solicitor  to  appear  for 
him.  A  special  authority  is  not  necessary  to  enable  a  solicitor  to  ap- 
pear in  the  cause.    He  may  do  so  under  a  general  authority  to  act  as 
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solicitor  for  his  client(a)  A  solicitor,  however,  ought  not  to  take  it 
upon  himself  to  appear  for  a  defendant  without  some  authority;  and 
where  one,  without  any  instruction,  had  caused  an  appearance  to  be  en- 
tered for  an  infant  defendant,  the  appearance  was  ordered  to  be  set  aside, 
and  the  solicitor  to  pay  the  costs.(fr) 

The  practice  upon  this  point  is  thus  laid  down  by  the  chancellor,  in  a 
case  recently  before  him  where  the  defendants  denied  the  authority  of  the 
solicitor  to  appear  for  them:  "As  a  general  rule  when  a  suit  is  com- 
menced or  defended,  or  any  proceeding  is  had  therein  by  a  solicitor  of 
the  court,  it  is  not  the-practice  to  inquire  into  his  authority  to  appear  for 
his  supposed  client.  But  if  the  party  for  whom  he  appears  or  assumes 
to  act  denies  his  authority,  and  applies  to  the  court  for  relief  before  the 
adverse  party  has  acquired  any  right  or  suffered  any  prejudice  in  conse- 
quence of  the  acts  of  the  solicitor,  the  court  may  correct  the  proceeding 
and  compel  the  solicitor  to  pay  the  costs  to  which  the  parties  have  been 
subjected.  If  the  adverse  party  has  acquired  rights  or  been  subjected 
to  costs  by  proceedings  in  the  name  of  a  party  who  afterwards  denies  the 
authority  of  the  solicitor  or  attorney,  the  courts  are  in  the  habit  of  per- 
mitting the  proceedings  to  statid,  where  the  solicitor  or  attorney  is  a  re- 
sponsible person  ;  leaving  the  party  injured  by  such  unauthorized 
proceedings  in  his  name,  to  seek  his  redress  against  such  solicitor  or  at- 
torney, by  a  summary  application  to  the  court,  or  otherwise."(c)  A 
defendant  may  appear  in  person,  however,  if  he  chooses. 

Motion  iQ  deliver  copy  of  hilL'\  After  the  defendant  has  caused  his 
appearance  to  be  entered,  he  may  have  an  order  of  course  that  the  com- 
plainant deliver  ^  copy  of  the  bill  in  twenty  days,  or  that  the  suit  be  dis- 
njis^iedj  and  if  such  copy  is  not  delivered  within  twenty  days  after  ser- 
vice of  notice  of  such  order,  or  within  such  further  time  as  may  be  al- 
lowedj  th.e  defendant,  on  filing  an  affidavit  of  the  service  of  such  notice, 
and  that  no  copy  of  the  bill  has  been  served,  may  have  a  decree  of 
course,  dismissing  the  suit,  with  costs,  for  want  of  prosecution.(rf) 

Motion  to  take  bill  from  files, ^  So  the  defendant  may  move  that  the 
bill  be  taken  off  the  files  of  the  court  if  it  has  been  filed  in  the  name  of 
a  person  in  a  st^te  of  mental  iqibecility.  This  motion  should  be  made 
before  answer  ;  as  the  putting  in  an  answer  to  it  may  be  considered  as 
admitting  the  complainant's  competency.  But  it  seems  that  a  suit  prop- 
erly instituted  ^nd  conducted  canpot  be  dismissed  on  account  of  imbe- 
cility subsequently  arising.(fi) 


(a)  Wrijrht  v.  Castle,  3  Mer.  12.  (d)  Rule  29. 

(b)  Richards  ▼.  Dadley,  2  Dan.  1.  (e)  Wartnaby  ▼.    Warlnaby,  Jacob, 

(c)  America^    Jjc^s.    iCo.    y.     Oakley,  377. 
9  Paige,  496. 
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Excepting  to  biU  for  scandal  or  impertinence,]  If  the  bill  contains 
any  scandalous  or  impertinent  matter,  the  defendant  may,  before  putting 
in  his  defence,  take  exceptions  to  the  bill ;  to  the  end  that  the  scanda- 
lous or  impertinent  matter  may  be  expunged. 

Exceptions  to  a  bill  for  scandal  or  impertinence  are  to  be  taken  in  the 
same  manner  as  exceptions  to  an  answer  for  insufficiency ;  and  may  be 
submitted  to  in  like  manner  and  within  the  same  time.  If  they  are  not 
submitted  to,  the  defendant  must  refer  them  in  the  same  manner,  or  they 
will  be  considered  as  abandoned.  (/) 

If  the  defendant  designs  to  except  to  the  bill,  he  must  do  so  before 
putting  in  his  answer,  or  submitting  to  answer  by  obtaining  an  order  for 
further  time;  as  by  answering  or  submitting  to  answer  the  bill,  he 
waives  all  objections  to  it.(g') 

The  practice  upon  exceptions  to  bills  for  scandal  or  impertinence  be- 
inof,  under  the  53d  rule,  the  same  as  that  upon  exceptions  to  answers,  it 
will  be  sufficient  to  refer  the  reader  to  that  part  of  this  work  where  ex- 
ceptions to  answers  are  spoken  of.(A) 

Minion  for  production  of  papers.]  The  court  only  orders  the  pro- 
doction  of  books  and  papers  previous  to  the  final  hearing  of  a  cause, 
upon  two  principles :  security  pending  the  litigation,  and  discovery  or 
inspection  for  the  purposes  of  the  suit.(t)  Therefore  the  court  will 
not,  on  the  motion  of  the  defendant,  order  a  deed  mentioned  by  the 
complainant's  bill  as  beinor  in  his  possession,  to  be  produced  for  the  de- 
fendant's inspection  ]{k)  neither  will  the  court,  upon  motion  by  the  de- 
fendant, in  a  bill  for  a  partne^hip  account,  direct  the  production  of  ac- 
counts, before  answer.  Bui  it  seems  that  after  answer,  if  he  swears  to  his 
belief  that  the  books  are  in  the  possession  of  the  complainant,  and  that 
he,  the  defendant,  cannot  answer  fully  without  them,  then  the  court 
will  restrain  all  proceedings  for  want  of  a  sufficient  answer,  until  he 
has  been  assisted  with  the  inspection.(/)  And  the  court  will,  upon  the 
application  of  the  defendant,  before  answer,  under  special  circum- 
stances, order  that  the  complainant  should  not  compel  him  to  answer  until 
within  a  given  time  after  the  production  of  certain  documents  set  forth 
in  the  bill,  when  it  appears  that  their  production  is  essential  to  enable 
the  defendant  to  put  in  his  answer.(7i*)    And  if  the  complainant  suffers 


(/)  Rale  53.  (*)   Anon.    3    Dick.  778.     Mickleth- 

(g)  AnoD.  2  Ves.  sen.  631.    Wood-  waite  v.  Moore,  3  Mer.  392. 

ward  T.  Asilcy,  Bunb.  304.     5  Ves.  jun.  (0  Spraflfg  ▼.  Corner,   2  Cox,  109. 

656.     I  Fow.  Ex.  Pr.  443.  Sed  vide  Pickering  t.  Rigby,  18  Ves. 

(A)  See   post,   Book   I,  Chap.  VII,  484. 

sees.  1  and  2.  (m)  Princess  of  Wales  ▼.  Earl  of  Lir- 

(i)  Waiu  T.  Lawrence,  3  Paige,  159.  erpool,  1  Swanst.  114.    1  Wilson,  113. 
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fifteen  months  to  elapse  without  making  the  production,  he  will  be  or- 
dered to  produce  the  documents  on  or  before  a  certain  day ;  and  if  the 
production  is  not  then  made,  the  bill  will  be  dismissed  with  costs.(n) 

In  the  case  of  Jones  v.  Leyns,{p)  the  production  of  an  instrument  in 
the  complainant's  possession  was  ordered,  upon  motion,  supported  by 
affidavit  that  the  defendant  believed  the  instrument  to  be  forged,  and 
that  he  could  not  fully  answer  the  bill  before  he  inspected  it 

A  defendant  is  not  entitled  to  a  bill  of  particulars  of  the  complainant's 
demand,  previous  to  putting  in  his  answer ;  the  forms  of  the  court  ren- 
dering a  bill  of  particulars  unnecessary .(p) 

Security  for  costs.]  In  certain  cases  particularly  specified  in  the  stat- 
ute, the  defendant  may,  after  his  appearance  has  been  entered,  compel 
the  complainant  to  give  security  for  the  costs  before  he  can  be  allowed 
to  proceed  any  further  with  the  suit.(9) 

To  obtain  an  order  for  this  purpose,  the  defendant  presents  a  peti- 
tion or  affidavit,  either  in  term  or  on  a  motion  day,  stating  that  his  ap- 
pearance has  been  entered,  and  that  the  complainant  is  a  non-resident. 
He  thereupon  moves  that  the  complainant  file  security  within  a  limited 
time,  or  that  the  bill  be  dismissed  with  costs  ;  and  that  in  the  mean- 
time proceedings  be  stayed  on  the  part  of  the  complainant,  and  that  the 
sureties  shall  justify  if  objected  to.(r) 

* 

If  the  order  is  granted,  and  not  complied  with  within  the  time  limited  in 
it,  the  bill  will  be  dismissed  with  costs.(j)  But  to  obtain  an  order  dis- 
missing the  bill  for  want  of  security,  a  special  application  should  be 
made  to  the  court,  upon  an  affidavit  of  service  of  a  copy  of  the  order, 
and  that  no  security  has  been  given. 

Where  the  defendant  is  entitled  to  security  for  costs  at  the  com- 
mencement of  the  suit,  the  complainant's  solicitor  is  liable  for  the  costs 
to  an  amount  not  exceeding  $100,  unless  security  is  filed  as  provided  by 
the  statute  ;  whether  such  security  has  been  required  by  the  defendant  or 
not.(/) 

But  unless  all  the  complainants  are  non-residents,  security  for  costs 
cannot  be  required.(t£)  In  case  some  of  the  complainants,  therefore,  are 
residents  of  the  state,  the  solicitor  is  not  liable. 


(n)  Princess  of  Wales  v.  Earl  of  Liv-  (s)  Camac  v.  Grant,  1  Sim.  348.     Mas- 

erpool,  3  Swanst.  567.    2  Wilson,  29.  sey  v.  Gillelan,  1  Paige,  644. 

(o)  3  Sim.  &  Stu.  242.  (/)  2  R.  S.  630,  ^  7. 

Ip)  Cornell  t.  Bostwick,  3  Paige,  160.  (u)  Id.  ib.  ^  1.    See  also  Walker  t. 

Iq)  See  2  R.  S.  620.  Easterby,  6  Ves.  612.     Winthrop  ▼.  Ray, 

(r)  Id.  ib.  ^  3.  Dick.  282. 


CA.  VI.]  PROCEEDINGS  TO  A  DECREE.  103 

Notwithstanding  the  liability  of  the  solicitor  for  costs  to  the  amount 
of  $100,  the  defendant  may  apply  for  other  security  in  a  larger  8um.(i;) 
The  solicitor  may  relieve  himself  from  his  liability  for  costs  by 
filing  security,  and  the  sureties  therein  justifying,  if  excepted  to,  with- 
out being  required  to  do  so  by  the  defendant,  and  by  giving  notice 
thereof  to  the  defendant.(t^) 

By  the  English  practice,  if  the  fact  of  non-residence  appears  on  the 
bill,  or  is  known  to  the  defendant,  he  must  apply  for  security  before 
answer,  or  time  given  to  answer,  and  before  a  demurrer  or  plea.(ir)  But 
our  statute  is  general,  authorizing  the  defendant  to  require  security  in 
the  cases  specified,  without  mentioning  any  time  when  the  application 
is  to  be  made.  It  has  therefore  been  decided  by  the  vice  chancellor 
of  the  first  circuit,  that  the  defendant  may  require  security  for  costs,  at 
any  stage  of  the  suit,  from  a  non-resident  complainant  who  resides  out 
of  the  jurisdiction  at  the  commencement  of  the  suit,  and  continues  so.(y) 

As  to  the  kind  of  non-residence  which  will  entitle  the  defendant  to 
require  security  for  costs,  it  is  settled  that  the  complainant  must  be  an 
actual  resident  abroad.  The  mere  fact  that  he  has  gone  abroad  is  not 
sufficient.  The  intention  to  reside  abroad  for  the  present,  and  removal 
with  his  family,  if  the  complainant  has  one,  is  requisite.(2^)  But  if  the 
complainant  has  actually  removed  from  the  state  with  his  family,  and 
changed  his  residence,  the  defendant  is  entitled  to  security  for  costs,  al- 
though there  is  a  probability  that  the  complainant  may  return  at  some 
future  day.(a) 

Security  will  not  be  required  of  a  complainant  about  to  go  abroad.(fr) 
The  second  section  of  the  statute,  which  allows  the  defendant  to  require 
security  for  costs  where  the  complainant  becomes  a  non-resident  after 
the  commencement  of  the  suit,  will  afford  an  ample  remedy,  in  such 
cases.(c) 

Nor  can  security  be  required  of  an  officer  in  the  army  or  navy,  or  a 
consul.(cO  Bu^  where  it  appears  upon  the  bill  that  the  complainant  is  an 
officer  of  the  army  out  of  the  jurisdiction,  the  defendant  will  be  entitled 
to  the  usual  security  for  costs,  unless  it  be  distinctly  stated  that  the 


(v)  Baldwia   ▼.  WilliamsoD,    Hopkins,  (z)  Green  t.  Charnock,  3  Bro  Ch.  R. 

117.  371.     While  ▼.  Greaihead,  15  Vei.  3. 

(w)  S  E.  6.  691,  §  8.  Hoby  t.  Hitchcock,  ^id.  659. 

{x)   MigHoracci   t.   Migliorncci,   Dick.  (a)  Gilbert  v.  Gilbert,  3  Paige,  603. 

147.    S.   C.  2  Vee.  sen.  34.     Gorden  y.  (b)  Willis  ▼.  Garbutt,  1  Young  &  Jer. 

PiQoket,  1  Ball   &  Beat.    567,  n.    Prior  511. 

T.  White,  2  Moll.  361.  (c)  See  3  R.  S.  630,  §  3. 

(y)  Bii]^;8M  y.  Gregory,  1  Edw.  Rep.  (d)  Colebrook  ▼.  Jones,  Dick.  154. 

449.  Stanly  r.  Hame,  1  Hogan,  IS. 


104  PROCEEDINGS  TO  A  DECREE.  [Book  J. 

complainant  is  on  actual  service.  It  is  not  sufficient  to  state  that  the  com- 
plainant is  an  officer  of  a  particular  regiment  and  residing  at  a  partic- 
ular place  out  of  the  jurisdiction,  although  the  regiment  may,  in  fact, 
be  stationed  at  that  place.(^) 

Upon  a  bill  filed  by  the  wife  against  her  husband  for  a  separation  or 
limited  divorce,  if  the  next  friend  of  the  wife,  who  prosecutes  the  suit, 
is  irresponsible  or  insolvent,  alt  proceedings  may  be  stayed  until  securi- 
ty for  costs  is  given,  or  a  responsible  person  is  substituted  in  his  place ; 
and  if  such  security  is  not  given,  or  substitution  made  within  a  reasona- 
ble time,  the  bill  will  be  dismissed-(/) 

The  statute  directs  that  the  security  for  costs  shall  be  in  the  form  of  a 
bond,  with  one  or  more  sufficient  sureties,  in  a  penalty  of  at  least  $260,  to 
the  defendant,  conditioned  to  pay,  on  demand,  all  costs  that  may  be 
awarded  to  the  defendant  in  the  suit.(f )  Under  this  section  the  court  has 
the  power  to  require  security  in  a  larger  sum  than  $250,  if  it  thinks  proper 
to  do  so.  But  unless  special  circumstances  are  shown,  this  sum  is 
usually  fixed  upon  as  the  amount  of  the  penalty  of  the  bond. 

The  court  may  either  fix  the  amount  itself,  or  refer  it  to  a  master.(A) 
In  one  case(f)  the  amount  of  the  security  wag  fixed  by  the  court  at 
$250,  the  bond  to  be  approved  by  the  register. 

The  bond  must  be  filed  with  the  register,  assistant  register  or  clerk, 
and  notice  thereof  given  to  the  defendant  or  his  solicitor.  And  within 
twenty  days  after  the  service  of  such  notice,  the  defendant  may  except 
to  the  sufficiency  of  the  sureties,  by  giving  notice  of  such  exception  to 
the  complainant's  solicilor.(A:) 

The  manner  in  which  this  exception  is  to  be  taken  is  pointed  out  in 
the  statute,  "  by  giving  notice  of  such  exception,"  &c.  Of  course  no 
exception  need  be  filed. 

Within  twenty  days  after  notice  of  such  exception,  the  sureties  in  the 
bond  must  justify,  by  an  affidavitjthat  they  are  worth  double  the  penalty 
of  such  bond,  over  and  above  all  debts ;  of  which  affidavit  a  copy  must 
be  served  on  the  defendant  or  his  solicitor.  This  justification  will  ope- 
rate to  discharge  the  order  to  stay  proceedings.(/) 


(e)  Lillie  ▼.   Lillie,  3  My.   &  Keene,  (A)  Falton  r.  Roseyelt,  1  Paige,  179. 
401.  Maasy  ▼.  Gillelan,  id.  644. 

(f)  Lawrence  t.  Lawrence,  3   Paige       (t)  Gilbert  y.  Gilbert,  2  Paige,  603. 
267.  (k)  2  R.  8. 620,  &  5. 

(g)  2  R.  S.  620,  ^  4.  (I)  Id.  ib.  ^  6. 
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SECTION    II. 

THE    DIFFERENT   SORTS   OF   DEFENCE. 

The  defence  to  a  siiit  in  equity  may  be  either  by  demurrer,  by  plea, 
by  answer,  or  by  disclaimer.  By  a  demurrer  the  defendant  demands 
the  judgment  of  the  court  whether  he  shall  be  compelled  lo  answer  the 
bill  or  not  This  species  of  defence  is  resorted  to  where  it  appears 
upon  the  face  of  the  bill  itself  that  there  is  no  equity  in  the  case,  on  the 
part  of  the  complainant. 

By  a  pleaj  the  defendant  may  show  some  cause  why  the  suit  should  be 
dismissed,  delayed,  or  barred.  A  plea  sets  up  matter  of  defence  not  ap- 
pearing in  the  bill. 

By  answer,  controverting  the  case  stated  by  the  complainant,  the  de- 
fendant may  confess  and  avoid,  or  traverse  and  deny  the  several  parts 
of  the  bill ;  or,  admitting  the  case  made  by  the  bill,  may  submit  to  the 
judgment  of  the  court  upon  it,  or  upon  a  n^w  case  made  by  the  answer, 
or  both. 

By  a  disclaimer  J  the  defendant  may  at  once  terminate  the  suit  by  dis- 
claiming all  right  or  interest  in  the  matter  sought  in  the  bill.(m) 

And  all  or  any  of  these  modes  of  defence  may  be  joined ;  provided 
each  relates  to  a  separate  and  distinct  part  of  the  bill. 

A  cross  bill  may  also  be  considered  a  species  of  defence.(79^ 


SECTION'    III. 


DEMURRER. 


Its  nature  and  uses.\  Whenever  any  ground  of  defence  is  apparent 
upon  the  bill  itself,  either  from  the  matter  contained  in  it,  or  from  de- 
fect in  its  frame,  or  in  the  case  made  by  it,  the  proper  mode  of  taking 
advantage  of  it  is  by  demurrer.(o) 


(m)  Mitf.  Eq.  PI.  106.     '  (a)  Mitf.  Eq.  Pl.  107. 

(n)  See  Galatian  v.  Erwin,  Hopk.  48, 
66. 
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A  demurrer  is  so  termed  because  the  party  demurring,  demoratur,  or 
will  go  no  further  ;(p)  the  other  party  not  having  shown  sufficient  mat- 
ter against  him.  It  is  an  allegation  by  a  defendant  which,  admitting  the 
matters  of  fact  in  the  bill  stated  to  be  true,  shows  that  they  are  insuffi- 
cient for  the  complainant  to  proceed  upon,  or  to  oblige  the  defendant  to 
answer ;  or  that,  for  some  reason  apparent  on  the  face  of  the  bill,  or 
because  of  the  omission  of  some  matter  which  ought  to  be  contained  in 
it,  or  for  want  of  some  circumstance  which  ought  to  be  attendant  there- 
on, the  defendant  ought  not  to  be  compelled  to  answer.  It  therefore 
demands  the  judgment  of  the  court,  whether  the  defendant  shall  be  com- 
pelled to  answer  the  complainant's  bill,  or  some  certain  part  there- 

of.(?) 
The  principal  ends  of  a  demurrer  are,  to  avoid  a  discovery  which  may 

be  prejudicial  to  the  defendant,  to  cover  a  defective  title,  or  to  prevent 

unnecessary  expense.(r) 

A  demurrer  to  a  bill  must  be  founded  upon  a  point  of  law  which  goes 
to  the  absolute  denial  of  the  relief  sought.(^)  It  must  express  the 
grounds  upon  which  it  is  founded ;  and  in  doing  this  it  must  be  positive, 
explicit,  and  certain,  leaving  nothing  to  supposition  or  inference.(0 

As  a  demurrer  lies  merely  upon  matter  apparent  on  the  face  of  the 
bill,  so  much  of  the  bill  as  the  demurrer  extends  to  is  taken  for  true. 
Thus,  if  a  demurrer  is  to  the  whole  bill,  the  whole  bill  is  taken  to  be 
true ;  if  it  is  to  any  particular  discovery,  the  matter  sought  to  be  dis* 
covered,  and  to  which  the  demurrer  extends,  is  taken  to  be  as  stated  in 
the  bill ',  and  if  the  defendant  demurs  to  relief  only,  the  whole  case  made 
by  the  bill  to  ground  the  relief  prayed,  is  considered  as  true.  A  de- 
murrer is  therefore  always  preceded  by  a  protestation  against  the  truth 
of  the  matter  contained  in  the  bill — a  practice  borrowed  from  the  com- 
mon law  and  probably  intended  to  avoid  conclusion  in  another  suit.(ti) 

If  the  demurrer  does. not  go  to  the  whole  bill,  it  must  express  to 
what  particular  parts  it  is  meant  to  extend ;  otherwise  the  court  cannot 
determine  the  validity  of  the  demurrer  without  reading  the  whole 
bill.(t;)  And  the  court  is  not  to  be  put  to  the  trouble  of  looking  into 
the  bill  or  answer  to  see  what  is  covered  by  the  demurrer  ;  but  it  ought 
to  be  expressed  in  clear  and  precise  terms  what  part  the  defendant  re- 


(p)  3  Black.  Com.  314.  (t)  Barton,  108.    2  Ve«.  83.     Edtel 

(y)  MUf.  107,  8.  V.  Buchanan, 

(r)  Id.  108.  (u)  Mitf.  211. 

(s)  Verplank  v.    Caines,  1  John.    Ch.        (v)  Barton,  108.     Ward  r.  Duke  of 

fi7«  Northumberland,  2  Anstr.  469. 
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fuses  to  ans^rer ;  so  that  the  master,  upon  a  reference  to  him,  upon  ex- 
ceptions, may  ascertain  precisely  how  far  the  demurrer  goes,  and  what 
is  to  be  answered.  It  is  not  a  proper  way  of  demurring,  therefore,  to 
say  that  the  defendant  answers  to  such  a  particular  fact  and  demurs  to 
all  the  rest  of  the  bili.(tr) 

Demurrer  to  discovery  must  be  special,]  Where  a  defendant,  to  a 
bill  praying  relief,  demurs  to  the  discovery  only,  he  cannot  do  so  under 
a  general  demurrer  for  want  of  equity,  but  must  make  it  the  subject  of 
special  demurrer.(3:) 

Speaking  demurrers]  Care  must  be  taken,  in  framing  a  demurrer 
that  it  be  made  to  rely  only  upon  the  facts  stated  in  the  bill ;  otherwise 
it  will  be  what  is  termed  a  speaking  demurrer,  and  will  be  overruled.(y) 
A  speaking  demurrer  is  one  which  introduces  some  new  fact  or  aver- 
ment which  is  necessary  to  support  the  demurrer,  and  which  does  not 
distinctly  appear  upon  the  face  of  the  bill.(jr) 

Severed  causes  of  demurrer.]     A  defendant  is  not  limited  to  show 
one  cause  of  demurrer  only.    He  may  assign  as  many  causes  of  demur-  , 
rer  as  he  pleases,  either  to  the  whole  bill,  or  to  each  part  of  the  bill  de- 
murred to ;  and  if  any  one  of  the  causes  assigned  hold  good,  the  demur- 
rer will  be  allowed.(a) 

Separate  demurrers.]  A  defendant  may  also  put  in  separate  demur- 
rers to  separate  and  distinct  parts  of  a  bill,  for  separate  and  distinct 
causes  ;(ft)  for  the  same  grounds  of  demurrer,  frequently,  will  not  ap- 
ply to  different  parts  of  a  bill,  though  the  whole  may  be  liable  to  de- 
murrer ;  and  in  such  a  case  one  demurrer  may  be  overruled,  upon  ar- 
gument, another  allowed.(c) 

Demurrer  cannot  be  good  in  part  and  bad  in  part]  It  has  been  re- 
peatedly dotermitied  that  a  demurrer  cannot  be  good  in  part  and  bad  in 
part.(rf)  If  it  is  general  to  the  whole  bill,  and  there  is  any  part,  either 
as  to  the  relief  or  ihe  discovery,  to  which  the  defendant  ought  to  put  in 
an  answer,  the  demurrer,  being  entire,  must  be  overruled.(c) 


(w)  De^onsher   v.  Newonhatn,  2  Sch. 
ALef.  199,205. 
(x)  Whitiingham  y.  Bargoyue,  3  Anst. 

(y)  BrowQaword  t.  Edwards,  3  Ves. 
845. 

(z)  Brooks  V.  Gibbons,  4  Paige,  374. 
Danes  ?.  Williams,  1  Sim.  5.  Caw- 
Ihom  V.  Chalie,  2  Sim.  &  Stu.  127. 

(a)  Harriaon  v.  Hogiy,  2  Ves.  jiin. 
323.    Junes  v.  Frost,  3  Mad.  l. 

(*)  Mitf.  Eq.  PI.  174.     North  v.  Earl 


of  Strafford,  3  P.  Wms.  148.  Roberdean 
V.  Rous,  1  Atk.  544. 

(c)  3  Peer  Wms.  148. 

\d)  Shed  V.  Garfield,  5  Verm.  Rep. 
39.  Verplanck  t.  Gaines,  1  John.  Gh. 
57.  5  id.  186.  In  this  respect  there  is 
a  difference  between  a  plea  and  a  de« 
murrer.  Mayor,  &c.  of  London  v. 
Levy,  8  Ves.  403.  Baker  ▼.  Mellish,  11 
id.  70. 

(e)  Fer.  Ld.  Hardwicke  in  Metcalfe 
V.  Hervey,  1  Ves.  248.  1  Atk.  450.  17 
Ves.  273.     1  Swanst.  304. 
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But  a  demurrer  may  be  good  as  to  one  of  the  defendants  demurring, 
and  bad  as  to  others.(/) 

Where  c(nipled  with  an  answer. \  When  a  demurrer  is  to  part  of  the 
bill  only,  the  answer  to  the  remainder  usually  follows  the  statement  of 
the  causes  of  demurrer  and  the  demand  of  judgment  whether  the  de- 
fendant ought  to  be  held  to  make  further  or  other  answer.  But  as  a 
demurrer  asks  the  judgment  of  the  court  whether  the  defendant  shall 
make  further  or  other  answer  to  the  bill,  or  to  that  part  which  he  has 
demurred  to,  it  would  be  inconsistent  if  the  defendant,  after  making 
such  submission,  were  to  be  permitted  to  answer  the  bill  or  that  part  of 
it  which  is  intended  to  be  covered  by  the  demurrer.(g')  It  is,  for  this 
reason,  well  settled  that  an  answer  to  any  part  of  a  bill  demurred  to 
will  overrule  the  demurrer  ;(A)  even  though  the  part  answered  beim- 
materiaL(t)  But  a  demurrer  for  multifariousness  is  not  overruled  by 
an  answer  denying  confederacy.()fc)  .  Nor  is  a  demurrer  to  relief  only 
overruled  by  an  answer  as  to  the  discovery.(i) 

When  a  demurrer  is  put  in  to  part  only  of  the  bill,  and  is  accom- 
panied by  an  answer,  it  should  be  entitled  ^'  The  demurrer  of  C.  D.,  &c. 
to  part  of  the  bill  of  complaint  of  A.  B.,  and  the  answer  of  the  said 
C.  D.  to  the  remainder  of  the  said  bill  of  complaint.(m) 

Where  a  demurrer  and  answer  are  put  in,  they  are  filed  as  one  irecord* 
and  the  demurrer  is  set  down  for  argument,  as  if  it  stood  alone,  and  not 
incorporated  with  the  answer.(n) 

By  married  women.]  In  a  suit  against  husband  and  wife,  she  cannot 
demur  separately  from  her  husband,  without  a  previous  order  of  the 
court  to  warrant  it.(o) 

Demurrer  ore  tenus.]  A  defendant  may,  at  the  hearing  of  his  demur- 
rer, orally  assign  another  cause  of  demurrer,  different  from,  or  in  addition 
to,  those  assigned  upon  the  record,  which,  if  valid,  will  support  the  de- 
murrer, although  the  causes  of  demurrer  stated  in  the  demurrer  itself 
are  held  to  be  invalid.  This  oral  statement  of  a  cause  of  demurrer  at 
the  bar,  is  called  demurring  ore  tenus. 

A  defendant  cannot  demur  ore  tenus^  however,  unless  there  is  a  de- 


(/)  Mayor,  &c.  of  Iioodon  t.  Levy,  {k)  1  Vern.  463.     1  £q.  Ca.  Abr.  40. 

8  Ves.  403.  (/)  3  Dan.  76. 

(g)  Jones  V.  Earl  of  Strafford,  3  P.  (m)  Tomlinsoa  ▼.    Swinneston,  1  Keen, 

Wma.  81.  913. 

(A)  Tidd  V.  Clare,  2  Dick.  81.     Hee-  (n)  I  Few.  Ex.  Pr.  359. 

ter  V.  Weston,  1  Vern.  463.     Roberts  v.  (o)  Barron    7.    Grillard,  3  Ves.   &  B. 

Clayton,  3  Anst.  715.  165. 

(i)  Mitf.  172.     Savage  v.  Smalebroke, 
1  Vern.  90. 
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miirrer  on  the  record.  Upon  this  ground,  where  a  defendant  had  plead- 
ed, and  upon  the  plea  being  overruled,  offered  to  demur  ore  ienus  for 
want  of  parties,  he  was  not  permitted  to  do  so.(p) 

Although  a  defendant  may,  either  upon  the  record  or  ore  tmus,  assign 
as  many  causes  of  demurrer  as  he  pleases,  such  causes  of  demurrer  must 
be  co-extensive  with  the  demurrer  upon  the  record.  Therefore  causes 
of  demurrer  which  apply  to  part  of  the  bill  only,  cannot  be  joined  with 
causes  of  demurrer  which  go  to  the  whole  bill.(9) 

On  the  argument  of  a  demurrer,  the  complainant  is  bound  by  the  case 
stated  in  the  bill  in  relation  to  the  discovery  sought,  and  will  not  be  al- 
lowed to  maintain  his  right  to  discovery,  upon  a  suggestion  ore  tentis  at 
the  bar,  not  consistent  with  the  case  made  in  the  bill.(r) 

Under  the  general  demurrer  for  want  of  equity,  a  demurrer  for  want 
of  parties  raay  be  made  ore  tenus.{s) 

A  demurrer  ore  tentis  must  extend  to  the  whole  bill,  and  cannol  be 
made  to  a  part  only.(^)  But  it  seems  that  after  a  demurrer  to  port  of 
the  bill  has  been  overruled  the  defendant  may  demur  ore  tenus  to  the 
same  part.(K) 

Where  a  general  demurrer  to  the  whole  bill  is  overruled  for  want  of 
equity,  the  defendant  may  demur  ore  tentis,  upon  the  ground  that  the 
suit  is  brought  by  a,  feme  covert  in  her  own  name,  when  she  should  have 
prosecuted  by  her  next  friend.(r)  A  defendant  who  has  pleaded  to  a 
bill  cannot  demur  ore  tenus  to  it,  on  his  plea  being  overruled  ;  because 
there  is  no  demurrer  on  the  record.(u;) 

This  kind  of  demurrer  is  only  allowed  upon  new  grounds ;  not  where 
a  written  demurrer  on  the  same  point  has  already  been  overruled. (ar) 

Demurrer,  how  sig'ned,]  A  demurrer  must  be  signed  by  counsel ; 
but  is  put  in  without  oath,  as  it  asserts  no  fact,  and  relies  merely  upon 
iDalters  apparent  on  the  face  of  the  bill.(y)  It  need  not  be  signed  by 
the  defendant ;  though  it  is  customary  for  his  solicitor  to  sign  it,  as  well 
as  the  counsel. 

When  to  be  filed.]  A  demurrer  may  be  filed  at  any  time  within  the 
forty  days  allowed  the  defendant  to  put  in  his  answer.  And  it  seems 
that  it  may  be  filed  at  any  time  afterwards,  until  the  defendant  is  affect- 


ip)  Dardant  ▼.  Redman,  1  Vern.  78.  (/)  Shepherd  v.  Lloyd,  2  Young  &  Jer. 

Hook  ▼.  Donnan,  1  Sim.  &  Sta.  227.  490. 

iq)  Pitta  T.  Short,  17  Yes.  213,  216.  (u)  Crouch  v.    Ilicken,   1    Keen,  385. 

Metcalfe  ▼.  Brown,  6  Price,  560.  (u)  Garlick  v.  Sirtrng,  3  Paige,  462. 

(r)  Little  t.  Archer,  1  Hogan,  55.  (w)  Hook  ▼.  Dorman,   1   Sim.  &  Stu. 

(s)  Robinson  ▼.  Smith,  3  Paige,  231.  227. 

6JohnCh.  143.  (x)  Bowman  y.  Lygon,  1  Anstr.  1. 

.  (y)  Miif.  Eq.  PI.  208. 
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ed  with  process  of  contempt  by  the  return  of  an  attachment  with  procla- 
mations, or  the  entry  of  an  ord^r  to  take  the  bill  as  confessed.(jr)     , 

In  certain  special  cases,  such  as  surprise,  the  court  will  allow  a  de- 
fendant to  put  in  a  demurrer,  even  after  he  has  obtained  an  order  for 
time.(a)  But  the  general  rule  is  that  the  defendant,  after  having  ob- 
tained time  to  answer,  cannot  demur.(&) 

It  is  always  made  the  special  condition  of  an  order  giving  the  defen- 
dant time  to  demur,  plead,  or  answer  the  complainant's  bill,  that  he  shall 
not  demur  alone.  Whenever,  therefore,  the  defendant  has  obtained  an 
order  for  time,  and  is  afterwards  advised  to  demur,  he  must  also  plead 
to,  or  answer,  some  part  of  the  bill.(c)  It  has  been  held  that  answering 
to  some  fact  immaterial  to  the  cause,  and  denying  combination,  do  not 
amount  to  a  compliance  with  the  terms  of  such  an  order.(c{)  But  in 
another  case,(e)  which  was  a  bill  for  a  discovery,  the  answer  gave  no 
infc^maiion,  but  simply  stated  the  death  of  a  person,  and  denied  combi- 
nation. Lord  Eldon  said'  that  according  to  the  practice  of  the  court,  if 
the  defendant  had  been  under  the  order  not  to  demur  alone,  the  addition 
of  this  short  answer  would  have  saved  the  terms  of  that  order.  But 
though  an  answer  as  to  a  single  fact  will  be  a  sufficient  compliance  with 
the  condition,  such  fact  must  not  be  one  which  is  covered  by  the  de- 
murrer; otherwise  the  demurrer  will  be  overruled  by  the  answer.(/) 

If  the  defendant  omits  to  put  in  his  demurrer,  or  to  answer  within  the 
time  limited  by  the  order,  and  an  attachment  is  in  consequence  issued 
against  him  for  want  of  an  answer,  a  demurrer,  even  though  coupled 
with  an  answer,  will  be  irregular ;  and  in  such  a  case  the  proper  course 
is  to  move  that  the  demurrer  and  answer  be  taken  off  the  file,  and  not 
that  the  demurrer  be  overruled.(g') 

Service  of.]  The  demurrer  having  been  filed  in  the  proper  office,  a 
copy  is  served  upon  the  complainant  or  his  solicitor. 

Noticing  for  argument]  The  complainant  has  ten  days  after  the 
service  of  the  copy  of  the  demurrer  to  amend  his  bill ;  and  if  he  fails  to 
do  so,  either  party  may  notice  the  demurrer  for  argument,  at  the  next 
or  any  subsequent  term.(A)  The  party  noticing  the  demurrer  must 
then  furnish  the  register  or  clerk  with  a  note  of  issue,  four  days  previ- 


(z)  East  India  Co.  v.  Hinchman,  3  Bro.  (c)  Mitf.  Eq.  PI.  208. 

Ch.  Rep.  372.     Lowesby  v.  Warder,  2  {d)  Id.  ib.     2  P.  Wraa.  286. 

Cox's  Ca.  268.     1  Sim.  &  Slu.  225.     4  (g)   Tompkin    v.   Lelhbridge,    9    Vc». 

Hen.  &  Munf.  504.  169. 

(a)  Bruce  v.  Allen,  1  Mad.  Rep.  656.  (/)  2  Dan.  81. 

{b)  Dyson  v.  Benson,  Coop.  Ca.  110 ;  (g)  Curzon  v.  De  la  Zouch,  1  Swanst. 

Burrall  t.  Rainetanz,  2  Pai^e,  331.    2  193.     2  Dan.  Pr.  81. 

Bro.  C.  R.  214.     10  Ves.  444.  (h)  Rule  47. 


Ch,  VL^  PROCEEDINGS  TO  A  DECREE.  HI 

0U8  to  the  commencement  of  the  term,  to  the  end  that  the  cause  may 
be  pat  upon  the  calendar  for  hearing.(t) 

Either  party  has  a  right  to  notice  the  demurer  for  argument.  And 
although  it  is  usually  noticed  by  the  complainant,  the  defendant  may 
give  the  notice  if  he  pleases ;  and  in  some  cases  it  becomes  necessary  for 
him  to  do  so,  in  case  of  the  complainant's  neglect ;  as  otherwise  he  will 
not  be  in  a  situation  to  have  the  bill  dismissed  for  want  of  prosecution 
until  the  demurrer  has  been  disposed  of.(Ar) 

Withdrawing  demurrer  J\  Where  the  demurrer  is  defective  in  form, 
the  court  will  grant  the  defendant  permission  to  withdraw  and  file  a 
new  one,  on  payment  of  co8ts.(/)  So  after  it  has  been  noticed  for  ar- 
gument, the  defendant  may,  by  motion,  obtain  an  order  to  withdraw  it, 
on  payment  of  costs  to  be  taxed.(m) 

Hearing.]  In  hearing  a  demurrer,  the  argument  is  strictly  confined 
to  the  case  appearing  upon  the  record  \  and  for  the  purposes  of  the  ar- 
gument, the  m«Ltters  of  fact  stated  in  the  bill  are  admitted  to  be  true.(n) 

Amending  demurrer.]  Where  it  has  appeared,  upon  the  hearing  of  a 
demurrer  to  the  whole  bill,  that  the  defendant  is  entitled  to  demur  to 
some  part  only,  the  court  has  permitted  the  demurrer  to  be  amended,  so 
as  to  confine  it  to  the  parts  to  which  the  defendant  has  a  right  to  de- 
mar.(o)  In  such  cases,  however,  the  most  usual  course  is  to  overrule 
the  demurrer  and  to  give  the  defendant  leave  to  put  in  a  new  demurrer 
to  such  part  of  the  bill  as  he  may  be  advised.(p) 

Effect  of  allowing  demurrer.]  On  a  demurrer  to  the  whole  bill  being 
allowed,  the  cause  is  out  of  court,  and  no  subsequent  proceedings  can 
be  taken  therein.(9)  But  the  allowance  of  a  partial  demurrer  is  not  at- 
tended with  such  a  consequence.  The  bill,  or  that  part  of  it,  which  was 
not  covered  by  the  demurrer,  still  remains  in  court,  and  the  complain- 
ant may  obtain  an  order  to  amend,  or  to  refer  the  answer  upon  excep- 
tions, or  adopt  any  other  proceedings  in  the  cause,  in  the  same  manner 
that  he  might  have  done  had  there  been  no  demurrer.(r) 

A  demurrer  being  frequently  on  matter  of  form,  is  not,  in  general,  a 
bar  to  a  new  bill ;  but  if  the  court,  on  demurrer,  has  clearly  decided 


(0  Rale  92.  (ji)  East  India  Co.  v.   Hinchman,  I 

(k)  Dowe  y.  Allen,  1   Dick.  55.  Anon.  Yes.  jun.  289. 

3  Yes.  Joo.  387.  (o)  Glegg  v.  Legh,  4  Mad.  193. 

(/)  DeTooabei    t.    Newenham,  9    Sch.  \p)  2  Dan.  87. 

&  Lef.  109.  (q)  Smith  v.  Barnes,  1  Dick.  67.  Wat- 

(m)  Downee  t.  East  India  Co.  6  Yes.  kins  t.  Bush,  8  id.  701. 

586.  (r)  Mitf.  £q.  PI.  214. 
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upon  the  merits  of  the  question  between  the  parties,  the  decision  may 
be  pleaded  in  another  suit.(^) 

Effect  of  overruling  a  demurrer*]  If  the  demurrer  is  overruled  as 
frivolous,  the  complainant  may  have  an  order  to  take  the  bill  as  con- 
fessed, or  h§  may  compel  the  defendant  to  answer  the  bill^  at  his  elec- 
tion.(^) 

A  frivolous  demurrer  or  plea  to  a  bill  for  the  foreclosure  of  a  mort- 
gage may  be  noticed  for  argument  as  frivolous,  by  the  complainant,  on 
any  motion  day  as  well  as  in  term ;  and  the  complainant  may  thereupon 
move  for  a  final  decree  in  the  cause  as  upon  a  bill  taken  as  confessed.(u) 
But  to  entitle  the  complainant  to  such  a  decree,  he  must  give  special  no- 
tice to  the  defendant  that  he  intends  to  move  for  an  order  to  overrule 
the  plea  or  demurrer  as  frivolous,  and  to  take  the  bill  as  confessed,  and 
for  a  final  decree  thereon.(t?) 

Whenever  a  demurrer  is  overruled  for  any  other  cause  than  as  being 
frivolous,  (e.  g.  upon  the  merits,)  no  other  demurrer  will  be  received; 
and  the  defendant  must  answer  the  bill  and  pay  the  costs  of  the  hearing 
within  twenty  days  after  notice  of  the  order  overruling  the  demurrer,  or 
such  other  time  as  may  be  prescribed  by  the  court,  in  the  order.  If  he 
fails  to  put  in  his  answer  and  pay  the  costs  within  the  time  prescribed, 
the  bill  may  be  taken  as  confessed ;  or  the  complainant  may  have  an 
attachment  to  compel  an  answer.(i/7) 

After  a  demurrer  has  been  overruled,  the  defendant  cannot  have  an 
ex  parte  order  for  further  time  to  answer,  beyond  the  time  allowed  by 
the  order  overruling  the  demurrer.(a:) 

The  49th  rule  is  not  applicable  to  the  case  of  a  demurrer  to  a  part  of 
the  bill  only,  and  an  answer  to  the  residue.  In  such  a  case,  if  the  de- 
murrer to  a  part  of  the  bill  is  overruled,  the  complainant  must  except  to 
the  answer  already  put  in,  for  insufiiciency,  when  he  wishes  to  obtain 
a  further  answer  to  the  part  of  the  bill  which  was  attempted  to  be  co- 
vered by  the  demurrer.(y)  But  it  is  to  be  observed  that  the  complain- 
ant should  not  except  to  the  answer  before  the  demurrer  has  been  ar^^ 
gued ;  otherwise  he  will  admit  the  demurrer  to  be  good.(2;)  It  is  said, 
however,  that  if  the  demurrer  is  to  the  relief  only,  and  not  to  any  part 


is)  Mitf.  Eq.  PI.  214.  (y)  Knypera  ▼.  Reformed  Dntch  Ch.  6 

(0  Rale  49.  Paige,  570.    Cotes  ▼.  Turner,  Banb.  123. 

{u)  Bowman  ▼.  Marshall,  9  Paige,  78.  {z)  London   Assurance  Co.   v.    East 

(  )  Id.  lb.  India  Co.  3  P.  Wms.  326.      Mitf.  PI. 

{w)  Rule  49.  317.     13  Ves.  86. 
(x)  Trim  v.  Baker,  Tur.  &  Ross.  253. 
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of  the  discovery,  the  complainant  may  take  exceptions  to  the  answer 
before  the  demurrer  is  argued.(a) 

A  demurrer,  beino;  a  mute  thing,  cannot,  like  a  plea,  be  ordered  to 
stand  for  an  answer.(A) 

Taking  demurrer  ojf  the  files,]  If  the  defendant  omiis  to  put  in  his 
demurrer,  orto  answer  within  the  time  limited  by  the  order,  and  an  at- 
tachment is  in  consequence  issued  against  him  for  want  of  an  answer,  a 
demurrer,  even  though  coupled  with  an  answer,  will  be  irregular;  and 
in  sach  a  case  the  proper  course  is  to  move  that  the  demurrer  and  an- 
swer be  both  taken  off  the  files,  and  not  that  the  demurrer  be  over« 
roIed.(c)  The  distinction  between  taking  a  demurrer  off  the  files,  and 
simply  overruling  it,  is,  that  the  former  course  is  adopted  in  all  cases 
where  there  has  been  an  irregularity  in  the  filing  of  the  demurrer,  and 
the  latter,  wherever  it  has  been  properly  filed,  but  the  court  is  of  opinion 
that  it  is  insufficient,  or  that  it  has  been  overruled  by  the  answer.(c{) 

Where  a  demurrer  has  been  takeii  off  the  files  for  irregularity,  it 
ceases  to  be  a  record  of  the  court,  and  the  defendant  may,  therefore,  put 
in  a  plea  or  another  demurrer,  (if  his  time  for  demurring  has  not  ex- 
pired,) as  if  no  demurrer  had  been  filed.(e)  The  demurrer  is  not  taken 
off  the  files,  however,  by  the  mere  pronouncing  of  the  order,  but  it  must 
be  actually  withdrawn  from  the  files.  To  effect  this,  the  order,  when 
drawn  up,  should  be  carried  to  the  register  or  clerk,  who  will  withdraw 
the  demurrer — annexing  the  order  to  it.(/) 

Amending  bill  after  demurrer.]  After  a  demurrer  has  been  put  in, 
and  before  it  is  set  down  for  hearing,  the  complainant  may  apply  for 
leave  to  amiend  his  bill,  and  by  the  English  practice,  such  leave  will  be 
given  as  a  matter  of  course,  on  condition  only  of  the  complainant's  pay- 
ing to  the  defendant  twenty  shillings  costs.(^)  But  after  the  order  for 
setting  it  down  for  argument,  the  court  requires  that  it  should  be  upon 
payment  of  five  pounds,  for  the  costs  of  the  demurrer,  in  addition  to 
the  twenty  shillings  costs  for  the  amendment.(A)  If  a  complainant 
wishes  to  amend  his  bill  after  a  demurrer  has  been  set  down,  he  must 
obtain  leave  to  do  so  before  it  is  called  on  for  argument ;  otherwise  he 
will  not  be  permitted  to  do  so — unless  in  a  clear  case  of  omission  by 
oversight.(i) 


(a)  Mitf.  Eq.  Pi.  317.  3  P.  Wme.        (e)  CaM  v.  Boode,  1  Sim.  &  Sta.  31. 
397.  (/)  Id.  ib. 

(b)  Anon.  3  Alk.  530.  (g)  Parker  v.  Aloch,  1  Young  &  Jer. 
(e)  Canon  t.  De  la  Zoach,  1  Swanst.     194.     1  Har.  Pr.  61. 

185.  (h)  1  Dan.  624. 

(d)  Id.  ib.    2  Dan.  81.  (t)  Holmes  r.    Waring,  8  Price,  604. 

Vol.  I.  15 
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Where  a  demurrer  for  want  of  parties  is  allowed,  the  court  generally 
gives  the  con)pIainant  leave  to  amend  his  bill  by  adding  parties  as  he 
may  be  advi8ed.(Ar)  Thus,  in  the  case  of  McElwain  v.  Willisj^J)  where 
it  appeared  that  the  complainant's  counsel  acted  under  a  mistake^  the 
court,  upon  the  allowance  of  a  demurrer  for  a  mere  formal  defect  of 
parties,  allowed  the  complainant  to  amend  his  bill  upon  terms.  But 
this  rule  of  practice  is  not  obligatory  upon  the  courts  ;  and  will  be  de- 
parted from  where  it  is  clear  that  the  complainant  canuot  obtain  re- 
lief against  the  defendant  demurring,  even  after  an  amendment  of  his 
bill.(m)  Where  the  demurrer  has  been  ore  tenus,  leave  will  be  granted 
to  the  complainant  to  amend,  without  his  paying  the  costs  of  the  de- 
murrer ;  though  if  he  seeks,  under  such  circumstances,  to  amend  more 
extensively  than  by  merely  adding  parties,  he  must  pay  the  defendant 
the  costs  of  the  demurrer.(n) 


SECTION    IV. 


k>LEA. 


Nature  and  uses  of  pleas.]  Where  an  objection  to  the  bill  is  not  ap- 
parent on  the  bill  itself,  the  defendant,  if  he  wishes  to  take  advantage 
of  it,  must  show  to  the  court  the  matter  which  creates  the  objection, 
either  by  answer  or  plea,  A  plea  is  a  special  answer  showing  or  rely- 
ing upon  one  or  more  things  as  a  cause  why  the  suit  should  be  either 
dismissed,  delayed,  or  barred.(o) 

The  defence  proper  for  a  plea  is  such  as  reduces  the  cause,  or  some 
part  of  it,  to  a  single  point,  and  from  thence  creates  a  bar  to  the  suit,  or 
to  the  part  of  it  to  which  the  bill  applies.(p)  But  it  is  not  necessary 
that  it  should  consist  of  a  single  fact ;  for  though  a  defence  offered  by 
way  of  plea  consists«of  a  great  variety  of  circumstances,  yet  if  they  all 
tend  to  one  point,  the  plea  may  be  good.(g) 

The  defences  which  may  be  set  up  by  plea  are  either  founded  upon 
some  matter  not  apparent  upon  the  face  of  the  bill — in  which  case  the 


(*)  2  Dan.  89.  (o)  Mitf.  Eq.  PI.  218.     Hcartt  ▼.  Cor- 

(/)  3  Paige,  505.  ning,  3  Paige,  566. 

(m)  Tyler  t.  Bell,  2  My.  &  Craig,  89.        (p)  Id.  219. 

(n)  KevitOD  V.  Lord  Egmont,  4  Sim.        {q)  Id.  296.  Cann  v.  Caon,  1  P.  Vmn. 
685.  725.    Aahorat  t.  Eyres,  3  Atk.  341.     15 

Ves.  79,  82. 
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plea  is  called  an  afirmative  pUa—ov  upon  some  new  fact  or  claim  of 
facts  not  apparent  upon  the  face  of  the  bill,  or  upon  a  denial  of  the 
truth  of  some  matter  stated  in  the  bill,  upon  which  the  complainant's 
right  depends.    A  plea  of  this  sort  is  styled  a  negaiive  plea, 

A  plea  will  be  overruled  if  it  does  not  set  up  any  new  matter,  al- 
though the  objection  raised  by  it  would  have  been  valid  if  it  had  been 
urged  by  way  of  demurrer  to  the  bill.(r) 

One  of  the  uses  of  a  plea  is  to  raise  the  objection  of  a  want  of  prop- 
er parties.  Thus,  where  the  complainant  has  omitted  to  bring  before 
the  court  persons  who  are  necessary  parties,  but  the  objection  does  not 
appear  upon  the  face  of  the  bill,  so  as  to  allow  the  defendant  to  demur, 
the  objection  may  be  made  by  plea  or  answer,  in  a  plain  and  explicit 
manner,  showing  who  are  the  necessary  parties.(^) 

Another  of  the  uses  of  a  plea  is  to  object  to  the  jurisdiction  of  the 
court.  Thus,  where  the  matter  in  dispute  does  not  exceed  one  hundred 
dollars,  if  that  fact  does  not  appear  on  the  face  of  the  bill,  the  defen- 
dant may  plead  it  in  bar  of  the  suit.(^) 

Form  of,]  A  plea  is  preceded  by  a  title  in  this  form :  "  The  plea 
of  C.  D.,  a  defendant,  to  the  bill  of  complaint  of  A.  B.,  complainant,'* 
or,  "  The  joint  and  several  plea  of  C.  D.  and  E.  F.,  defendants,"  &c. 
Where  it  is  the  plen  of  husband  and  wife,  the  words,  ''and  several" 
should  not  be  inserted ;  though  these  words  will  not  vitiate  the  plea — 
being  mere  surplusage.(t^)  Where  a  plea  was  prepared  as  a  joint  plea 
of  a  husband  and  wife,  but  the  wife  refused  to  swear  to  it,  whereupon 
the  husband  put  in  the  plea  and  applied  that  it  should  stand  for  himself, 
it  was  so  ordered.(t?) 

When  a  plea  is  accompanied  by  an  answer,  it  must  be  entitled  "The 
plea  and  answer,"  or,  "  The  joint  plea  and  answer,"  or,  **  The  joint  and 
several  piea  and  answer,"  according  to  the  circumstances. 

A  plea,  like  a  demurrer,  is  introduced  by  a  protestation  against  the 
confession  of  the  truth  of  any  matter  contained  in  the  bill.  The  plea 
next  states  how  much  of  the  bill  it  is  intended  tQ  cover,  and  what  part 
in  particular;  and  this  must  be  clearly  and  distinctly  shown.(tr) 
Therefore,  a  plea  to  such  parts  of  the  bill  as  are  not  answered,  will  be 
overruleil  as  loo  general.(:r) 


(r)Cozine  v.  Graham,  8  Paige,  177.         (»)  Pain  v.  .  1  C.  C.  269.     Pavia 

(5)  Rcibioson  t.  Smith,  3  Paige,  222.  v.  A'Coart,  1  Dick.  13. 

Mitchell  V.  Lenox,  2  id.  280.  {vo)  Mitf.  Eq.  PI.  294,  300. 

(OSmets  V.  Williams,  4  Paige,  364.  (ir)Id.  ib.    Anon.  3  Alk.  70. 

(«)  Fitch  T.  Chapman,  2  Sim.  &  Stu. 
31. 
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Where  a  plea  is  to  the  whoLe  of  the  relief  sought  by  the  bill,  but  it  is 
necessary  that  the  defendant  should  support  his  plea  by  an  answer  as  to 
facts  stated,  which  may  avoid  the  bar,  the  plea  should  not  extend  to  the 
whole  bill,  but  should  be  in  the  form  of  a  plea  to  all  the  relief  and  all 
the  discovery  sought  by  the  bill,  except  certain  parts  of  the  discovery 
which  are  to  bo  answered.(y) 

The  matter  relied  upon  as  an  objection  to  the  suit  or  bill  generally 
follows,  accompanied  by  such  averments  as  are  necessary  to  support 
it.(z}  And  where  a  plea  is  of  matter  which  shows  an  imperfection  in 
the  frame  of  the  suit,  it  should  point  out  in  what  that  imperfection  con- 
sists. Where,  for  instance,  a  plea  is  for  want  of  parties,  it  must  not  on- 
ly show  that  there  is  a  deficiency  of  parties,  but  should  point  out  who 
the  parties  are  that  are  wanting.(a) 

The  plea  commonly  concludes  with  a  repetition  that  the  matters  so 
offered  are  relied  upon  as  an  objection  or  bar  to  the  suit,  or  so  much  of 
it  as  the  plea  extends  to^  and  prays  the  judgment  of  the  court  whether 
the  defendant  ought  to  be  compelled  further  to  answer  the  bill,  or  such 
part  as  is  thus  pleaded  to.(fr) 

If  the  plea  is  double,  i.  e.  tenders  more  than  one  defen.ce  as  the  re- 
sult of  the  facts  stated,  it  will  be  bad;(c)  and  if  filed  without  leave,  it 
is  irregular,  as  well  as  liable  to  [be  overruled.(rf)  Thus,  two  distinct 
pleas  in  bar,  different  in  their  nature,  as  a  plea  of  the  statute  of  limita* 
tions  and  a  discharge  under  the  insolvent  act,  cannot  be  pleaded  togeth- 
er, without  the  previous  leave  of  the  court.(6)  But  in  some  cases  the 
eourt,  on  a  special  application,  upon  notice,  will  allow  the  defendant  to 
put  in  a  double  plea.(/) 

A  plea  is  not  rendered  double  by  the  mere  insertion  therein  of  several 
averments  that  are  necessary  to  exclude  conclusions  arising  from  allega- 
tions which  are  made  in  the  bill,  to  anticipate  and  defeat  the  bar  which 
might  be  set  up  in  the  plea.(g^) 

The  rule  that  a  defendant  cannot  plead  double,  is  not  to  be  under- 
3tood  as  precluding  the  defendant  from  putting  in  several  pleas  to  dif- 
ferent parts  of  the  same  bill    It  merely  prohibits  his  pleading,  without 


'  (y)  Lord    PortarlingtoD     ▼.    Soulby,   6  Anst.  738.  6  Ves.  12.    Goodrich  t.  Pen- 

Sim.  356.  dleton,  3  John.  Ch.  386. 

(z)  Mitf.  300  W  Kay  ▼.   Marshall,  1  Keen,  193. 

(a)    Merewelher   v.    Mellish,    13  Ves.  Gibson  ▼.  Whitehead,  4  Mad.  241.  Hard- 

^38^  man  t.  Ellames,  5  Sim.  640. 

{b)  Mitf.  300  W  SaltuB  ▼.  Tobias,  7  John.  Ch.  214. 

(c)  Nobitissen  ▼.  Hastings,  8  Ves.  jun.  (/)  Id.  ib.     7  John.  Ch.  241. 

84.    Jones   v.    Frost,  3   Mad.  1,  8.     3  (g)  Bo^rdus  v.  Trinity  Church,  4 

Paige,  178. 
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previous  leave,  a  double  defence  to  the  whole  bill  or  to  the  same  por- 
tion of  it.  A  defendant  may  plead  difibrent  matters  to  separate  parts 
of  the  same  bill,  in  the  same  manner  as  he  may  demur  to  different  por- 
tions of  the  bill.  (A) 

A  defendant  may,  in  like  manner,  plead  and  demur,  or  plead  and  an- 
swer, to  different  parts  of  the  same  bill,  provided  he  points  out  distinctly, 
the  different  portions  of  the  bill  which  are  intended  to  be  covered  by  the 
plea,  the  demurrer,  and  the  answer.  He  must  likewise,  where  he  puts 
in  several  pleas  to  the  same  bill,  point  out  to  which  particular  part  of 
the  bill  each  plea  is  applicable.  But  the  rule  which  has  been  stated  as 
applicable  to  a  demurrer,  viz.  that  it  cannot  be  good  in  part  and  bad  in 
part,  is  not  applicable,  with  the  same  strictness,  to  a  plea ;  for  it  is  well 
settled  that  a  plea  may  be  bad  in  part  and  not  in  the  whole ;  and  the 
court  will  allow  it  to  so  much  of  the  bill  as  it  is  properly  applicable 
to.(t) 

The  rule  that  a  plea  may  be  allowed  in  part  only  is  to  be  understood 
with  reference  to  its  extent^  i.  e.  to  the  quantity  of  the  bill  covered  by 
it,  and  not  to  the  ground  of  defence  offered  by  it  If  any  part  of  the 
defefice  made  by  the  plea  is  bad,  the  whole  must  be  overruIed.(Jt) 

In  addition  to  the  requisites  of  a  plea  already  mentioned,  it  may  be 
stated  that  a  plea  must  be  certain.  It  must  tender  issuable  matter,  the 
truth  or  falsehood  of  which  may  be  replied  to  or  put  in  issue ;  tnd  that 
not  in  the  form  of  general  propositions,  but  specifically  and  distinctly.(/) 

Where  the  plea  is  accompanied  by  an  answer,  the  answer  must  follow 
the  conclusion  of  the  plea.  If  the  answer  is  merely  to  support  the  plea, 
it  is  stated  to  be  made  for  that  purpose, ''  not  waiving  the  plea."  If  the 
plea  is  to  part  of  the  bill  only,  and  there  is  an  answer  to  the  rest,  it  is 
expressed  to  be  an  answer  to  so  much  of  the  bill  as  is  not  before  pleaded 
to ;  and  is  preceded  by  the  same  protestation  against  waiver  of  the 
')lea.(f?») 

SigncUure.]  A  plea  must  be  signed  by  counsel ;  except  when  it  is 
taken  under  commission ;  in  which  case  it  is  held  unnecessary.(n) 

Where  pleas  are  not  to  be  sworn  to,  they  need  not  be  signed  by  the 
defendant — the  signature  of  counsel  being  sufficient. 

When  plea  must  be  upon  oath.]  Pleas  in  bar  of  matters  in  pais^ 
which  matters,  to  render  the  defence  complete,  would  require  to  be 


(A)  -2  Dan.    105.     Moreton  ▼.  Harri-  Lef.  725.    Frenoh  ▼.  Shotwell,  30  John, 

son,  1  Bland,  493.    Rldgriej  v.  Warfield,  668.    4  Wash.  C.  C.  Rep.  595. 

id.  494.  {k)  Mitf.  PI.  997. 

(i)  Mttf.    290.     Coop.    Eq.    PI.    930.  (/)  Nabob  of  Arcott  r.  East  I.  Co.  3 

Beamea  on   Pleaa,  45.      1  Atk.  450,  52.  Bro.  C.  C.  292. 

3  id.  44,  281.     1  Dick.  219.     3  Sch.  &  (m)  Mitf.  Eq.  PI.  300. 

(n)  Simea  ▼.  Smith,  4  Mad.  3611. 
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proved  at  the  hearing,  must  be  put  in  upon  the  oath  of  the  defendant ; 
but  pleas  to  the  jurisdiction  of  the  court,  or  in  disability  of  the  person 
of  the  complainant,  or  pleas  in  bar  of  any  matter  of  record,  or  of  mat- 
ters  recorded,  or  as  of  record  in  the  court  itself,  or  any  other  court,  need 
not  be  upon  oath.(o)  But  if  there  are  niH^essary  averments  of  matters 
in  pais^  suppoi;ting  a  plea  of  a  record,  it  must  be  on  ooXh-ip)  ^  ^  pl®& 
of  the  statute  of  limitations,  or  of  any  other  statute  which  requires  aver* 
ments  to  bring  the  defendant's  case  within  their  operation,  must  be  upon 
oath.  But  a  mere  averment  of  identity  will  not  render  it  necessary  that 
a  plea  of  matter  of  record  should  be  put  in  upon  oath.  Therefore, 
.where  a  plea  of  the  complainant's  conviction  for  forgery  was  put  in 
without  oath,  the  court  held  it  sufficient,  although  there  was  an  aver- 
ment of  the  identity  of  the  complainant. (9)  And  so  the  circumstance 
of  a  plea  of  outlawry  containing  such  an  averment  will  not  render  it 
necessary  that  it  should  be  upon  oath.(r) 

In  all  cases  where  a  plea  is  accompanied  by  an  answer,  it  must  be 
put  in  upon  oath.  Thus,  where  an  answer  and  plea  were  taken  by  com- 
mission, and  the  return  was,  "  This  answer  was  taken  upon  oath,"  so 
that  the  plea  did  not  appear  to  have  been  upon  oath,  it  was  rejected, 
though  without  costs,  as  the  court  thought  it  might  have  been  owing  to 
an  error  of  the  commissioners.(^) 

It  is  to  be  observed,  that  where  a  plea  which  ought  to  be  xvpon  oath  is 
put  in  without  one,  the  irregularity  is  not  one  which  can  be  waived 
by  the  complainant's  taking  any  proceeding  upon  it — ^such  as  setting  it 
down,  &c.(f) 

A  plea  must  be  verified  by  oath,  although  the  complainant  has  ex- 
pressly waived  an  answer  from  the  defendant  on  oath.(t/)  If  a  plea  is 
not  sworn  to,  the  complainant  may  apply  for  an  order  to  set  it  aside, 
or  to  have  it  taken  oS  the  files  of  the  court ;  but  he  cannot  make  the 
objection  upon  the  argument  of  the  plea.(r)  If  the  negative  averment 
in  a  plea  by  an  executor  relate  to  transactions  in  the  lifetime  of  the  tes- 
tator, or  acts  done  by  others,  it  is  not  necessary  tliey  should  be  sworn 
to  positively.  It  is  sufficient  if  they  are  made  upon  the  defendant's  be- 
lief only.(?/7)  A  plea  is  not  evidence  in  behalf  of  the  defendant,  as  to 
the  facts  stated  in  it,  so  as  to  require  the  testimony  of  more  than  onft 


(0)  Mitf.  301,  247.     Urdu  t.    Hudson,  (5)  Jefferson    v.    Dawson,  3  id.  208. 

1  Vera.  332.  (/)  Wall  v.  Stiibbs,  2  Vcs.  &  B.  364. 

(p)  Wall  V.  Stabbs,  2  Ves.  &  B.  354.  \u)  Hearitv.  Cornlnp,  3  Paige,  666. 

(q)  ▼.  Davies,  19  Ves.  81.  {v)  Id.  ib.   2  Ves.  «&  B.  364. 

(r)  Took  T.  Took.  2  Vern.  198.    Pratt  (tr)   Id.  ib.  Poole  ▼.  Poole,  1  Yoange, 

T.  Taylor,  1  Ch.  Ca.  237.  33 1 . 
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witness  to  contradict  it ;  even  where  it  negatives  a  material  averment  in 
the  bill.(^) 

When  to  beJUed.]  No  plea  can  be  received  after  the  return  of  an 
attachment  with  proclamations,  unless  with  the  special  leave  of  the 
court,  granted  upon  mot]on.(y)  Up  to  that  point  of  process,  a  plea, 
whether  accompanied  by  an  answer  or  not,  may  be  received ;  but  if 
filed  after  that  time,  it  may  be  taken  off  the  file  upon  motion.(z)  If } 
however,  after  an  attachment  with  proclamations  returned,  a  defendant 
succeeds  in  obtaining  an  order  for  time  to  answer,  he  may,  under  such 
order,  put  in  any  plea  which  requires  the  sanction  of  an  oath,  but  not 
one  which  is  not  upon  oath,  such  as  a  plea  of  outlawry,  or  a  former  de- 
cree.(a)  And  this  is  doubtless  for  the  reason  that  for  many  purposes, 
a  plea  is  considered  a  special  answer.(6) 

The  plea  being  filed,  a  copy  must  be  served  on  the  complainant  or 
his  solicitor. 

Replication  to  plea,]  The  complainant  has  ten  days  after  notice  of 
the  plea  being  filed,  to  file  a  replication  thereto  or  to  amend  his  bill.  If 
he  does  not  take  issue  on  the  plea,  or  amend  his  bill  within  that  time, 
either  party  may  notice  the  plea  for  argument  at  the  next,  or  any  sub- 
sequent, term.(c) 

If  the  complainant,  without  argument,  thinks  the  plea,  though  good 
in  form  and  substance,  not  true  in  point  of  fact,  he  may  take  issue  upon 
it  by  filing  a  replication,  and  proceed  to  examine  witnesses,  as  in  the 
case  of  an  answer,  to  disprove  the  facts  upon  which  it  is  endeavored  to 
be  sapported.(d)  The  effect  of  filing  a  replication  to  a  plea  is,  that  the 
complainant  admits  the  plea  to  he  good  ;  and  its  truth  is  the  only  mat- 
ter in  que»tion.(c)  When  issue  is  thus  taken  u\K^n  the  plea,  the  defen- 
dant must  prove  the  facts  it  sets  up.(/)  If  he  succeeds  in  proving  the 
truth  of  the  matter  pleaded,  the  suit,  so  far  as  the  plea  extends,  is 

barred-C?) 

A  replication  puts  in  issue  nothing  except  what  is  distinctly  averred 

in  the  plca.(/i) 


(*)  Heartt  ▼.  Corning,  3  Paige,  669. 

(y)  Uoyd  ▼.  Gonter,  1  Vern.  275. 
Newton  ▼.  Dent,  1  Dick.  234.  Sanders 
T.  Murney,  1  Sim.  &  Stu.  225« 

{z)  Id.  ib.     1  Dan.  608, 9. 

(a)ld.  ib.     2  Dan.  218.    3  Paige,  566. 

(b)  S«e  Heartt  t.  Corning,  3  Paige, 
566. 

{e)  Role  47. 

(<0  ilitf.  Eq.  PI*  301,  2. 


(e)  Id.  ib.  Prec.  in  Ch.  58.  Harris 
V.  Ingledew,  3  P.  Wms.  96.  Daniels  ▼. 
Ta^gart's  admV.  1  Gill  &  John.  311. 

(/)  Mos.  73.  2  Vea.  247.  Ord  t. 
Ruddiest  on,  Dick.  510. 

{g)  Wichalse  v.  Short,  3  Bro.  P.  C. 
558.  Hinde,  225.  1  GUI  ^  John.  113. 
Fish  V.  Miller,  5  Paige,  26.  Bogardas 
V.  Trinity  Church,  4  Paige,  178. 

(h)  Fish  V.  Miller,  5  Paige,  26. 
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Amendment  of  bill  after  plea.]  If  the  complainant  amends  his  bill, 
under  the  47th  rule,  it  will  be  considered  as  an  admission  of  the  validity 
of  the  plea  as  if  the  same  had  been  allowed  on  argument. 

It  has  been  held  that  if  the  complainant,  after  a  plea  has  been  filed, 
amends  his  bill,  thereby  allowing  the  plea  to  be  good,  the  defendant 
will  be  entitled  to  the  same  time  to  answer,  as  he  would  have  upon  an 
original  bill ;  the  amended  bill,  in  such  a  case  standing  in  the  place  of 
a  new  bill — the  amendment  being  permitted  only  to  save  expense.(t) 

Where,  after  a  plea  had  been  set  down  for  hearing,  the  complainant 
obtained  and  served  an  order  to  amend  his  bill,  and  when  the  plea  came 
on  to  be  heard  did  not  appear,  the  plea  was  allowed  with  costs ;  the 
lord  chancellor  saying  that  he  much  doubted  whether  an  order  to 
amend,  without  more,  would  strike  the  plea  off  the  record.(A') 

Withdrawing'  plea.]  If  a  defendant,  after  a  plea  has  been  set  down, 
should  not  wish  to  crgue  it,  he  may  apply  for  liberty  to  withdraw  hi^ 
plea,  on  payment  of  taxed  costs.(/)  Thus,  where  a  plea  has  offered  a 
substantial  defence,  but  has  been  so  informally  pleaded  that  it  would  be 
difficult  or  impossible  to  amend  it,  the  court  has  given  the  defendant 
leave  to  withdraw  it,  and  plead  de  navo^m) 

Argwnent  of  plea.]  The  proceedings  upon  the  argument  of  a  plea 
are  nearly  the  same,  mutatis  mutandis^  as  those  upon  the  argument  of  a 
demurrer ;  which  have  been  already  referred  to.  It  may  be  observed, 
in  addition  to  what  has  been  stated,  that  if  a  plea  is  supported  by  an 
answer,  upon  the  argument  of  the  plea,  the  answer  may  be  read  to  coun- 
terprove  the  plea ;  and,  if  the  defendant  appears  noft  to  have  sufficient- 
ly supported  his  plea  by  his  answer,  the  plea  must  be  overruled  and  or- 
dered to  stand  for  an  answer  only.(n)  And  where  a  defendant  had  an- 
swered to  an  original  bill,  which  was  afterwards  amended,  whereupon 
the  defendant  put  in  a  plea  to  the  amended  bill,  the  complainant  was 
permitted  to  read  the  answer  to  the  original  bill,  to  counterprove  the 
plea  to  the  amended  bill.(o) 

Upon  the  argument  of  a  plea,  every  fact  stated  in  the  bill,  and  not  de- 
nied by  the  averments  in  the  plea  and  by  the  answer  in  support  of  the 
plea  must  be  taken  as  true.(p) 


(0  Spencer  V.  Bryan,  9  768.231.  jun.   84.    Watkins   v.   Stone,  2  Sim.   & 

(k)  Jennings  ▼.  Pearce,  1  Yes.  Jon.     Sin.  560. 
4*7.  (n)  Milf.  Eq.  PI.   304.     3  Atk.  304. 

(I)  1  Smith,  234.  (o)  HUdyard  t.  Creeay,  3  Atk.  304. 

(m)  Nobkissen  r.   Hastings   2   Ves.        (p)   Bogardus    v.    Trinity   Church,    4 

Paige,  178. 
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If  a  plea  be  set  down  for  argument  by  the  complainant,  without  re- 
plying to  it,  the  matter  contained  in  it  must  be  considered  as  true.(f ) 

Where  issue  is  taken  upon  a  plea,  and  the  truth  of  such  plea  is  estab- 
lished by  the  proofs,  the  bill  must  be  dismissed  ;  as  the  court,  in  that 
stage  of  the  proceedings,  does  not  inquire  or  decide  as  to  the  validity  of 
the  matters  pleaded,  as  a  defence  to  the  suit.(r) 

A  plea,  upon  argument,  may  be  either  allowed  simply ;  or  the  benefit 
of  it  may  be  saved  to  the  hearing  ;  or  it  may  be  ordered  to  stand  for  an 
answer ;  or  it  may  be  overruled.  The  effect  of  each  of  these  judgments 
will  now  be  stated. 

Effect  of  allowing  plea.]  If,  upon  argument,  a  plea  is  allowed,  it  is 
thereby  determined  to  be  a  full  bar  to  so  much  of  the  bill  as  it  covers, 
if  the  matter  pleaded,  with  the  averments  necessary  to  support  it,  be 
true.  If,  therefore,  the  plea  is  allowed,  the  complainant  may,  within 
tea  days  after  notice  of  such  allowance,  take  issue  on  the  plea  (by  re- 
plying to  it)  on  payment  of  the  costs  of  the  hearing  thereupon.(^) 

If  the  complainant  files  a  replication  to  the  plea,  within  the  ten  dayv 
after  notice  of  its  allowance,  the  defendant  will  be  obliged  to  prove  the 
truth  of  the  facts  set  up  in  the  plea.(^)  If  the  complainant  omits  to  file 
a  replication  in  such  a  case,  not  only  the  validity  of  the  plea  as  a  bar 
is  admitted,  but  the  truth  of  the  facts  set  up  in  it ;  and  of  course  the 
suit  is  at  an  end. 

If  the  plea  has  been  replied  to,  the  complainant  may,  if  he  pleases,  go 
into  evidence  to  disprove  it ;  and  if  he  has,  in  his  bill,  alleged  any  mat- 
ter, which,  if  trae,  may  have  the  effect  of  avoiding  the  pleu,  such  as  no- 
tice, fraud,  &c.  he  may  examine  any  witnesses  he  may  have,  to  support 
his  allegation.  And  where  the  plea  introduces  matter  of  a  negative  txBr 
ture,  such  as  denial  of  notice,  frauds  &c.  it  will  be  necessary  for  him,  in 
case  sufficient  is  not  admitted  by  the  answer  in  support  of  the  plea  to 
show  the  existence  of  the  notice  or  fraud,  to  go  into  evidence  in  support 
of  the  affirmative  of  the  proposition. (tf) 

When  a  plea  is  allowed,  it  is  considered  as  a  full  answer ;  and  an  in- 
junction obtained  until  answer  will  be  dissolved  upon  application,  as  a 
matter  of  course.(v) 

Savififf  the  benefit  of  a  plea^  to  the  hearing.]  It  sometimes  happens 
that  upon  the  argument  of  a  plea,  the  court  considers  that,  although  so 


(q)  Ex*n  of  Gallagher  t.  Roberta,  1  (/)  See  Mitf.  302. 

Waah.  C.  C.  Rep.  330.  (u)  Eyre  t.  Dolphin,  9  BaU  &  B.  303. 

(r)  Dowa  t.    McMichael,    6    Paige,  Saundera  t.  Lealie,  id.  616. 

139.  (v)  Philipa  t.  Langhorn,  1  Dick.   148. 

(s)  Role  47. 

YoL.  I.  16 
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far  as  then  appears,  it  may  be  a  good  defence,  yet  there  may  be  mat- 
ter disclosed  in  evidence,  which,  supposing  the  matter  pleaded  to  be 
strictly  tnie,  would  avoid  it.  In  such  a  case  the  court,  in  order  that  it 
may  not  preclude  the  question  by  allowing  the  plea,  directs  that  the 
benefit  of  it  shall  be  saved  to  the  defendant  at  the  hearing.(ti7)  Thus 
in  the  case  of  Heartt  v.  Corningy{x)  a  plea  of  settled  partnership  ac- 
counts was  held  to  be  well  pleaded ;  but  as  facts  might  be  disclosed 
justifying  a  decree  to  surcharge  and  falsify,  the  benefit  of  it  was  saved 
until  the  bearinsf.  To  have  allowed  it,  simply,  would  have  made  it  a 
conclusive  bar. 

The  effect  of  an  order  for  this  purposer  is  td  give  the  complainant  an 
opportunity  of  replying  and  going  into  evidence,  withottt  overruling  the 
plea.<y) 

When  the  benefit  of  the  plea  is  reserved  to  the  hearing,  such  part  of 
the  bill  as  is  covered  by  the  plea  is  not  to  be  answered.(ir) 

Neither  party  recovers  costs  on  the  argument  of  a  plea  where  the 
benefit  of  it  is  saved  to  the  defendant  until  the  hearing.(a)    ' 

Ordering  a  plea  to  stand  for  an  anstber.'l  When  a  plea  is  allowed 
to  stand  for  an  answer,  it  is  determined  that  it  contains  matter  which,  if 
put  in  the  form  of  an  answer,  would  have  constituted  a  Valid  defence  to 
some  material  part  of  the  matters  to  which  it  is  pleaded  as  a  bar,  but 
that  it  is  not  a  full  defence  to  the  whole  matter  which  it  professes  to 
corver,  or  that  it  is  informally  pleaded,  or  is  improperly  offered  as  a  de- 
fence by  way  of  plea,  or  that  it  is  not  propetly  supported  by  answer.(6) 
But  a  plea  which  sets  up  no  valid  defence  to  any  part  of  the  matter  it 
professes  to  cover,  will  not  b^  permitted  to  stand  for  an  answer.  If  a 
plea  to  the  whole  bill,,  unaccompanied  by  an  answer,  is  allowed  to  stand 
for  an  answer,  without  reserving  to  the  complainant  the  right  to  except, 
it  is  to  be  deemed  a  full  answer,  though  not  necessarily  a  perfect  de- 
fence.(c)  Btit  where  a  plea  is  ordered  to  stand  for  an  answer  with  lib- 
erty to  except,  or  the  plea  is  accompanied  by  an  answer,  which  will 
enable  the  complainant  to  except  without  special  leave,  the  master,  upon 
a  reference  of  the  exceptions,  must  decide  as  to  the  sufiiciency  of  the 
answer,  considering  the  plea  as  a  part  thereof  (c{) 

Where  a  plea  is  ordered  to  stand  for  an  answer,  without  its  being 


{w)  Mitf.  Eq.  PI.  303.     See  Astley  ▼.  (a)  Heartt  v.  Corning,  3  Paige,  566. 

Foantaine,  Finch,  4.  (b)  Orcutt  ▼.  Orma,  3   Paige,    461. 

(y)  3  Paige,  57d.  Mitf.  303.     Lube's  Eq.  Pi.  46. 

See    CuQth    t.     Jackson,   6    Ves.  (c)  Id.  459.     Mitf.  304. 


(y)  s 


\jf)  For.  Rom.  64. 


{d)  Id.  ib. 
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mentioned  in  the  order  whether  the  complainant  may  except,  he  will 
not  be  allowed  to  except ;  because  by  the  terms  "  for  an  answer"  in  the 
order,  a  sufficient  answer  is  meant — an  insufficient  answer  being  no 
an8wer.(e) 

And  liberty  to  except  is  sometimes  qualified  so  as  to  protect  the  de- 
fendant from  any  particular  discovery  which  he  ought  not  to  be  called 
upon  to  make.(/) 

When  a  plea  has  been  ordered  to  stand  for  an  answer,  with  liberty  to 
except,  the  complainant  must  proceed  to  deliver  his  exceptions  within  the 
usual  time  allowed  for  excepting  to  an  answer  ]{ff)  otherwise  the  an- 
swer will  be  deemed  sufficient.(A) 

Casts.]  When  a  plea  is  ordered  to  stand  for  an  answer,  the  complain- 
ant is  entitled  to  the  usual  costs  of  overruling  a  plea.(j) 

Overruling  plea.]  If  upon  argument  the  court  is  of  opinion  that  the 
plea  cannot,  under  any  circumstances,  be  made  use  of  as  a  defence,  it  is 
simply  overruled,  and  the  complainant  may  proceed  to  have  his  costs 
taken,  and  to  issue  process  for  the  recovery  of  them.  He  may  also,  if 
the  plea  has  been  to  the  whole  bill,  and  the  defendant's  time  for  an- 
swering has  expired,  issue  an  attachment  for  want  of  an  answer,(A:)  un- 
less the  defendant  has  obtained  either  from  a  master  or  from  the  iisourt 
at  the  hearing,(Z)  au  extension  of  time  to  answer.  In  such  casie  the  at- 
tachment must  not  be  issued  till  the  extended  time  for  answering  has 
expired. 

Overruling'  plea  asfrivolous^]  If  a  plea  is  overruled  as  frivolous,  or, 
upon  issue  taken  thereon,  is  found  to  be  untrue,  the  complainant  may 
have  an  order  to  take  the  bill  as  confessed  ^  or  he  may  compel  the  de- 
fendant to  answer,  at  his  election.(w)  A  frivolons  plea  may  be  noticed 
for  argument  as  frivolous  by  the  complainant,  on  any  motion  day,  as 
well  as  in  term;  and  the  complainant  may  thereupon  move  for  a  final 
decree  in  the  cause,  as  upon  a  bill  taken  as  confe8sed.(n)  But  to  entir 
tie  the  complainant  to  such  a  decree,  he  must  give  special  notice  to  the 
defendant  thai  he  intends  to  move  for  an  order  to  overrule  the  plea  as 
frivolous,  and  to  Uike  the  bill  as  confessed,  and  for  a  final   decree 

thereon.{o) 
Whenever  a  plea  is  overruled  for  any  other  cause  than  as  being  frivo- 


(e)  Sellofl  V.  Lewen.  3  P.  W.ns.  231).  (t)  Hnwlinij  r.  B  iller,  2  Mad.  2i5. 

(/•)  Bunb.  265.     2  Aik.  940.     3  P.  (*)  Hinde,2a4, 

Wms.  315.     4  Bro.  C.  C.  439.    6  Ves.  (I)  VV»iertoa  v.  Croft,  6  Sim.  438. 

586.  (m)  Rale  49. 

(g)  See  Rule  50.  (n)  Bowaiin  t.  MirshiH,  9  Pai/c,  78« 

(A)  Idem.  (#}  Id.  ib. 
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lous,  (e.  g.  upon  the  merits.)  no  other  plea  will  be  received ;  and 
the  defendant  must  answer  the  bill  and  pay  the  costs  of  the  hearing, 
within  twenty  days  after  notice  of  the  order  overruling  the  plea,  or  such 
other  time  as  may  be  prescribed  by  the  court,  in  such  order.  If  he  fails 
to  put  in  his  answer  and  pay  the  costs  within  the  time  prescribed,  the 
bill  may  be  taken  as  confessed,  and  the  matter  thereof  decreed  accord- 
ingly ;  or  the  complainant  may  have  an  attachment  to  compel  an  au- 
«wer.(p) 

After  a  plea  has  been  overruled,  the  defendant  cannot  have  an  ex 
parte  order  for  further  time  to  answer,  beyond  the  time  allowed  by  the 
order  overruling  the  plea.(9)  The  49th  rule  is  not  applicable  to  the 
caseof  a  plea  to  a  part  of  the  bill  only  and  an  answer  to  the  residue. 
In  such  a  case,  if  the  plea  to  a  part  of  the  bill  is  overruled,  the  complain- 
ant must  except  to  the  answer  already  put  in,  for  insufficiency,  when  he 
wishes  to  obtain  a  further  answer  to  the  part  of  the  bill  which  was  at- 
tempted to  be  covered  by  the  plea.(r) 

As  no  other  plea  or  a  demurrer  can  be  received  after  a  plea  has  been 
overruled,  the  only  effect  of  overruling  it  is  to  oblige  the  defendant  to 
put  in  an  answer  and  pay  the  costs,  or  in  default  thereof,  to  have  a  de- 
cree pro  confesso  entered  against  him. 

If  the  plea  was  to  part  of  the  bill  only,  accompanied  by  an  answer  io 
the  rest,  the  complainant  may  proceed  to  compel  an  answer  to  the  part 
intended  to  be  covered  by  the  plea,  by  exceptions  to  the  answer.(5)  The 
complainant  has  twenty  days,  after  the  plea  is  overruled,  in  such  a  case, 
to  except  to  the  answer ;  at  the  expiration  of  which  time,  if  no  exceptions 
arc  taken,  and  no  order  for  further  time  has  been  granted,  the  answer 
will  be  deemed  sufficient.  If  the  complainant  excepts  to  the  answer  for 
insufficiency,  the  defendant  may,  within  eight  days  thereafter,  give  a 
written  notice  of  his  submission  to  answer  all  or  any  of  such  exceptions; 
and  he  will  be  liable  for  the  costs  of  the  exceptions  which  he  submits 
to  answer.(^) 

Where  there  is  a  plea  to  a  part  of  the  bill,  and  an  answer  io  the  resi- 
due, the  complainant  may  except  to  the  answer  before  the  argument  of 
the  plea.  But  the  effect  of  such  exceptions  is  to  admit  the  validity  of 
the  plea.(2^) 


{p)  Rule  49.  {$)  Strickland  t.   Mackenzie,   1  Dick. 

(q)  Trim  ▼.  Baker,  Tar.  &  Rasa.  253.    49. 
(r)    Kuypera    ▼.    Reformed    Dutch        (/)  Rule  50. 
Church,  6  Paige,  570.  («)  Bojd  r.  Milla,  13  Ves.   85.     Mitf. 

317. 
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The  answer  of  an  infant  by  his  guardian  cul  litem  cannot  be  excepted 
to  for  insufficiency.(v) 

A  defendant  in  a  bill  of  revivor  cannot  plead  to  the  original  bill  a 
]dea  whicbhas  been  pleaded  by  the  original  defendant  and  overruled  ;(ir) 
but  if  a  plea  has  been  put  in,  and  the  original  defendant  has  died  before 
argument,  the  defendant  to  the  bill  of  revivor  may  plead  the  same  mat- 
ter de  novo. 

Where  plea  is  found  to  be  false.]  If  at  the  hearing  the  plea  is  not 
found  to  be  true,  it  will  be  overruled  as  false,  and  the  complainant  will 
be  entitled  to  a  decree  as  on  a  bill  taken  as  confessed.  But  in  such  a 
case  the  complainant  will  not  lose  the  benefit  of  an  answer,  if  a  discove- 
ry is  necessary.  He  may  have  an  order  to  examine  the  defendant  on 
interrogatories,  before  a  master,  as  to  the  discovery  sought  by  the  bill.(2r) 
And  where  a  plea  contains  several  distinct  averments  or  allegations  of 
fact,  all  the  allegations  must  be  supported  by  the  proofs,  or  the  jdea  will 
be  overruled  as  false.(y) 

Flea  of  former  decree^  ^c]  If  the  defendant  pleads  a  former  decreey 
another  suit  pending  for  the  same  cause,  or  other  matter  of  record,  in 
the  court  of  chancery,  he  must,  at  the  time  of  filing  such  plea,  obtain 
an  order  of  reference  to  a  master  to  examine  and  report  whether  the 
plea  be  true ;  and  he  must  procure  the  master's  report  within  twenty 
days  thereafter.  If  he  neglects  to  procure  the  master's  report  within 
that  time,  or  the  report  is  against  the  verity  of  the  plea,  the  plea  will  be 
considered  as  overruled,  and  the  complainant  may  proceed  as  if  no  such 
plea  had  been  filed.  But  if  tlie  master's  report  establishes  the  truth  of 
the  plea,  either  party  may  notice  it  for  argument,  at  any  time  after  the 
report  is  confirmed.(5j) 

Where,  upon  such  a  plea,  the  defendant  obtains  the  master's  report 
in  favor  of  the  truth  of  the  plea,  he  cannot  have  an  order  to  dismiss  the 
complainant's  bill,  on  motion.  But  he  must  bring  the  cose  on  to  be 
heard  upon  the  plea  and  the  master's  report,  to  enable  the  court  to  de- 
cide upon  the  validity  of  such  plea.(a) 

Although  it  is  necessary  that  the  first  suit  should  be  for  the  same  mat- 
ter as  the  second,  it  is  not  requisite  that  the  second  suit  should  be  for  the 
whole  matter  embraced  by  the  first.(6)     (t  is,  however,  requisite  that 


(v)  Samada  v.  Fartado,  3  Bro.   C.  C.  (x)  Id.  ib. 

70.  (y)  Dows  ▼.  Mc Michael,  2  Paige,  139. 

(w)  Dows  ▼.  McMichael,  3  Paiere,  345.  (^)  Rule  48.     Beames*  Orden,  176. 

Souzer  T.  De  Meyer,  id.  574.     Browns-  (a)  Hart  v.  Philips,  0  Paige,  293. 

word  V.   Edwards,  2  Ves.   sen.  247.    2  (6)  Moor  v.  Welsh  Copper  Co.  1  Eq. 

Ves.  &  B.  158.  Co.  Abr.  39. 
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the  whole  effect  of  the  second  suit  should  be  attainable  in  the  first.(c) 
And  if,  after  the  plea  has  been  set  down  for  argument,  it  appears  upon 
its  face  that  this  is  not  the  case,  the  court  will  at  once  overrule  the 
plea.(</)  It  sometimes  happens,  however,  that  the  second  bill  embra- 
ces the  whole  subject  in  dispute  more  completely  than  the  first.  In 
such  cases  the  practice  appears  to  be  to  dismiss  the  first  bill,  with  costs, 
and  to  direct  the  defendants  in  the  second  cause  to  answer,  upon  being 
paid  the  costs  of  a  plea  allowed;  which  puts  the  case  upon  the  second 
bill  in  the  same  situation  that  it  would  have  been  in  if  the  first  bill  had 
been  dismissed  before  the  filing  of  the  8eeond.(e) 

A  plea  of  another  suit  depending  will  not  be  good  if  the  suit  is  de- 
pending in  a  court  in  another  country.(/)  Where  the'original  suit  has 
been  commenced  in  a  court  of  inferior  jurisdiction,  the  plea  will  not  be 
good  if  the  defendant  has  avoided  the  effect  of  the  suit,  by  going  out  of 
the  jurisdiction  of  that  court.(^) 

To  afford  a  good  ground  for  a  plea  of  another  suit  pending,  the  suit 
must  be  in  a  court  of  equity.(A)  If  the  suit  is  in  a  court  of  law,  the  de- 
fendant has  a  different  remedy,  viz.  by  putting  the  plaintiff  to  his 
election. 

There  are  some  cases,  however,  in  which  the  court  will  interfere  to 
restrain  a  second  suit  brought  against  the  defendant  for  the  same  mat- 
ter, upon  motion,  without  requiring  him  to  plead  the  pendency  of  the 
former  suit ;  as  in  the  case  of  two  or  more  suits  instituted  on  behalf  of 
an  infant  for  the  same  matter.(i)  So  in  the  case  of  creditors  suing  an 
executor  or  administrator,  after  a  decree  for  an  account,  at  the  suit  of 
other  creditors,  the  court  will^  upon  motion  by  the  defendant,  stay  the 
proceedings  in  the  second  cause  without  requiring  him  to  plead  the 
pendency  of  the  first  suit  .(A) 

It  is  not  necessary  to  a  plea  of  this  nature  that  the  former  suit  ^should 
be  between  precisely  the  same  parties  as  the  latter.(Z) 

A  decree  or  order  of  the  court  by  which  the  rights  of  the  parties  liave 
been  determined,  or  another  bill  for  the  same  matter  dismissed,  may  be 
pleaded  to  a  new  bill  for  the  same  matter ;  and  this  even  if  the  party 
bringing  the  new  bill  were  an  infant  at  the  time  of  the  former  decree.(m) 


(c)  Law  ▼.  Rigby,  3  Bro.  Ch.   Ca.  60.  (A)  Howell  ▼.  Waldron,  2  Ch.  Ca.  86. 

Pickford  v.  Hunter,  6  Sim.  18^.  (i)  Mitf.  Eq.  PI.  27. 

(</)  5  Sim.  122.  (k)  Paxton  v,  DaiiirUss,  8  Vea.  520. 

(e)  Crofts  ▼.  Wortley,  1  Ch.  Ca.  241.  See  also  Pickford  v.  Hunter,  5  Sim.  122. 

Mitf.  248.  (0  Mitf.  248.     Neve  y.     Weston,  3 

(/)  Lord  Dillon  t.    Alvare8«  4  Yes.  Atk.  557. 

357.     Foster  v.  Vassall,  3  Atk.  587.  (m)  Id.  237. 

(g)  Mitf.  Eq.  PI.  246. 
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But  a  decree  or  order  dismissing  a  former  bill  for  the  same  matter, 
can  only  be  jdeaded  in  bar  to  a  new  bill  where  the  dismission  was  upon 
hearing,  and  was  not  in  terms  directed  to  bo  without  prejudrce.(n)  I'he 
former  decree  will  be  a  bar,  however,  though  it  was  made  merely  for 
want  of  evidence.(o)  A  decree,  to  be  a  bar  in  another  soit,  must  be  for 
the  same  matter  as  the  bill  to  which  it  is  pleaded  ;(p)  must  be  conclu- 
sive of  the  rights  of  the  complainants  in  the  bill  to  which  it  is  pleaded, 
or  of  those  under  whom  they  claim  i{q)  and  it  must  be  in  ks  nature 
final,  or  afterwards  made  so  by  order  ;(r)  and  it  must  be  signed  and  en- 
rolled.(*) 

Amending  plea.]  It  sometimes  happens^  that  where  there  is  evi- 
dently a  material  ground  of  defence  disclosed  in  the  plea,  but  owing  to 
some  evident  slip  or  mistake,  the  plea  has  not  been  correctly  framed, 
the  court,  in  this  respect,  following  the  courts  of  law,  will  exercise  a 
discretion  in  allowing  it  to  be  ameuded.(/)  Thus,  where  a  pTea 
which  in  substance  showed  a  defect  of  parties,  instead  of  slating  that 
additional  parties  were  necessary,  and  naming  them,  prayed  judgment 
whether  the  defendant  ought  to  be  called  upon  for  further  answer,  the 
court,  upon  the  argument,  instead  of  overruling  the  plea  on  the  ground 
of  informality,  gave  the  defendant  leave  to  amend  it.(u) 

Plectding  de  novo.]  In  some  cases,  where  a  plea  has  offered  a  sub- 
stantial defence,  but  has  been  so  informally  pleaded  that  it  would  be 
difficult  or  impossible  to  amend  it,  the  court  instead  of  allowing  the  de- 
fendant to  amend  his  plea,  has  given  him  leave  to  withdraw  it  altogeth- 
er, and  plead  de  novo.{v) 

We  have  already  seen  that  if  a  plea  is  overrtded,  the  defendant  will 
not  be  allowed  to  put  in  a  second  plea.(t£') 

Liberty  to  amend,  or  to  plead  de  novo  will  only  be  granted  in  ca- 
ses where  there  is  an  apparent  good  ground  of  defence  disclosed  by  the 
plea,  but  owing  to  some  incident  or  mistake,  it  has  been  informally 
pleaded.  Where  a  substantial  ground  of  defence  has  been  omitted,  such 
permission  will  not  be  given.(2r) 


(n)  Mitf.  337.  437.    See  also  Waters  t.  Maybew,  1 

(o)    Jones  ▼.  NizoD,   1    Yonnge,  350.  Sim.  St-Stu.  330.    Pope  ▼.  Bish,  1  Anst. 

(p)    Minor    Canons  J  of    St.   Paol's  ▼.  59. 

Crickett,  Wightw.  30.  (v)  Nobkissen  ▼.  Hastinfrs,  3  Ves.  jnn. 

(q)  Morret  t.  Westerne,  3  Yern.  603.  83.    Watkins  t.  Stone,  3  Sim.  &  Sta. 

(r)  Mitf.  337.  560. 

(j)  Anon.  3  Atk.  809.    Kinsey  t.  Kin-  {w)  See  ante,  p.  133. 

sey,  3  Ves.  577.  (x)  Freeland  t.  Johnson,  1  Anst.  376. 

(0  Beames  on  Pleas,  331.  S.  C.  3  id.  407. 

(tt)  Merreweatber  ▼.  Mellish,  13  Yes. 
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Although  where  the  error  is  rery  palpable,  the  court  will  give  the 
defendant  leave  to  amend  at  tlie  argument  of  the  plea,  the  most  usual 
course  is  for  the  defendant  to  make  a  subsequent  motion  for  leave  to 
amend  his  plea.  This  form  of  proceeding  is  rendered  necessary  by  the 
circumstance  that  the  court  always  requires  to  be  told  precisely  what 
the  amendment  is  to  be,  and  how  the  slip  happened,  before  it  will  al- 
low the  amendment  to  take  place.(y)  And,  in  one  case,  Lord  Thurlow 
refused  to  entertain  the  question  whether  the  plea  might  be  amended  or 
not  upon  the  argument,  because  no  motion  had  been  made  on  the  sub- 
ject ;  and  he  said  he  should  expect  that  whenever  such  a  motion  should 
be  made,  the  form  of  the  plea  intended  co  be  put  in  should  be  laid  be- 
fore the  court ;  for  amendments,  when  moved,  ought  to  be  stated,  that 
the  court  may  see  whether  it  is  material  that  the  cause  should  be  de- 
layed for  the  purpose  of  admitting  them.(2;) 

But  an  amendment  of  a  plea  will  not  be  allowed,  if  it  has  not  been 
amended  once  before.(a) 

When  plea  must  be  supported  by  answer.]  Where  there  is  any 
statement  or  charge  in  the  bill  which  affords  an  equitable  circumstance 
in  favor  of  the  complainant's  case,  against  the  matter  pleaded,  (such  as 
fraud,  or  notice  of  title,)  that  statement  or  charge  must  be  denied  by 
way  of  answer,  as  well  as  by  averment  in  the  plea.(6) 

In  general,  an  answer  in  support  of  a  plea  cannot  be  required  in 
those  cases  where  such  negative  averments  as  those  above  stated  are  not 
necessary.  Where  the  defence  can  be  made  by  a  pure  plea,  that  is,  a 
plea  which  merely  suggests  matter  in  avoidance  of  the  complainant's 
right  to  sue,  as  stated  in  the  bill,  an  answer  in  support  of  the  plea  is  not 
required.  In  such  a  case,  the  defendant,  by  his  plea,  admits  the  com- 
plainant's case ;  and  so  full  and  complete  is  the  admission,  that  if,  after 
ailment,  issue  be  joined  upon  the  truth  of  the  plea,  and  the  plea  be 
found  false,  there  is  an  end  of  the  dispute,  and  the  complainant  is  enti- 
tled to  a  decree  upon  this  implied  admission  of  his  case.(c) 

The  cases  in  which  it  is  necessary  that  a  plea  should  be  supported  by 
answer  have  been  very  conveniently  divided  into — 1st  Those  where 
the  complainant  admits  the  existence  of  a  legal  bar,  and  charges  some 
equitable  circumstances  to  avoid  its  effect ;  and  2d.    Those  where  the 


§f)  3  Dao.  231.    Newman  t.  Wallis,  (a)  Id.  ib. 

ro.  C.   C.    147.    Wood  ▼.  Stricklaod,  {b)  Mitf.  239,  244. 

3  Ves.  &  B.  150,  157.  Jackson  ▼.  Rowe,  (c)  Wif^ram  on  Disc.   36.    Wood  ▼. 

4  Rasa.  524.  Strickland,    2  Yea.  &  B.  158.    2  Vas. 
(z)  Nabob  of  Arcot  r.  East  India  Co.  247. 

1  Yes.  Jun.  372.    3  Bro.  C.  C.  292,  300. 
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complainant  does  not  admit  the  existence  of  any  legal  bar,  but  states 
some  circumstances  Avhich  may  be  true,  and  to  which  there  may  be  a 
valid  groand  of  plea,  together  with  other  circumstances  which  are  in- 
consistent with  the  substantial  validity  of  a  plea.(c?) 

An  answer  in  support  of  a  plea  is  no  part  of  the  defence.  The  de- 
fence is  the  matter  set  up  by  the  plea ;  the  answer  is  that  evidence 
which  the  complainant  has  a  right  to  require  and  to  use,  to  invalidate 
the  defence  made  by  the  plea ;  and  the  complainant  is  entitled  to  make 
use  of  it  not  only  upon  the  hearing  of  the  cause,  upon  the  issue  raised 
by  the  plea,  after  the  plea  shall  have  been  decided  to  be  a  good  bar  upon 
argument,  but  upon  the  argument  of  the  plea  itself,  before  any  evi- 
dence can  be  given  ;(e)  for  the  purpose  of  counterproving  the  plea,  by 
reading  from  it  any  facts  or  admissions  which  may  negative  the  matters 
pleaded  or  avened  in  the  plea/(/) 

The  answer  in  support  of  the  plea  being  no  part  of  the  defence,  but 
only  what  the  complainant  has  a  right  to  require,  to  enable  him  to  avoid 
that  defence,  it  follows  that  it  must  be  full  and  clear ;  otherwise  it  will 
not  support  the  plea ;  for  the  court  will  intend  all  matters  charged  in 
the  bill,  to  which  the  complainant  is  entitled  to  an  answer,  to  be  against 
the  pleader,  unless  they  are  fully  and  clearly  denied'.(g') 

But  although  an  answer  in  support  of  a  plea  is  required  to  be  full 
and  clear,  yet  if  the  equitable  matters  charged  are  fully  and  clearly  d^ 
nied,  it  may  be  sufficient  to  support  the  plea,  although  all  the  circum- 
stances charged  in  the  bill  may  not  be  precisely  answered.(A)  In  such 
cases,  however,  the  complainant  is  not  precluded  by  the  cixcumstance  of 
the  court  having  held,  upon  the  argument  of  the  plea,  that  the  charges 
in  the  bill  are  sufficiently  denied  to  exclude  intendment  against  the 
pleader,  from  afterwards  excepting  to  the  sufficiency  of  the  answer,  in 
any  point  in  which  he  may  consider  it  defective.(i) 

Where  the  complainant  waives  the  necessity  of  an  answer  being  put 
in  on  oath,  if  the  defendant  puts  in  a  plea  to  the  bill,  he  need  not  support 
it  by  answer.(ifc) 


(<0  HareonDiscSO.  (A)  Id.    399.     Waters  t.    GlanTille, 

(e)  Mitf.  244,  n.  GUb.  Rep.  184.    3  Bro.  P.  C.  373. 

(/)  Hildyard  ▼.  Creasy,  3  Atk.  303.        (t)  Id.  ib. 
Hoot  t.  Hoay,  1  Sim.  &  Sta.  569.  {k)  Heartt  y.  Corninff,  3  Paiffe,  566. 

{^)  Mitf.  244.    3  Atk.  303. 
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SECTION    V. 


ANSWER. 


Nature  and  uses.]  If  the  case  stated  by  the  complainant's  bill  is  not 
such  as  to  render  a  resort  to  a  demurrer  or  plea  necessary  or  advisable, 
or  if  either  of  those  methods  of  defence  has  been  adopted,  and  the  plea 
or  demurrer  overruled  either  wholly  or  in  part,  the  defendant,  unless  he 
disclaims,  must  put  in  his  answer  to  the  facts  in  the  complainant's  bill ; 
provided  such  &cts  are  essential  to  enable  the  complainant  to  obtain  a 
decree,  and  are  not  such  as  the  defendant  is  excused  from  answering. 
By  which  answer,  as  has  been  before  observed,  the  defendant,  contro- 
verting the  case  stated  by  the  complainant,  may  confess  and  avoid,  or 
traverse  and  deny  the  several  parts  of  the  bill ;  or  admitting  the  case 
made  by  it,  may  submit  to  the  judgment  of  the  court  upon  the  bill, 
or  upon  a  new  case  made  by  the  answer  or  both. 

An  answer  is  the  most  usual  method  of  defence  to  a  bill  in  chancery. 
And  it  may  be  put  in  either  to  the  whole  bill,  or  to  such  parts  of  it  as 
are  not  covered  by  plea  or  demurrer.  As  it  is  capable  of  embracing 
more  circumstances  than  a  plea,  it  may  for  this  reason  be  used  with 
much  (greater  propriety  in  cases  where  the  defendant  is  not  anxious  to 
prevent  a  discovery,  although  the  plea  might  be  a  complete  bar.  But 
where,  by  introducing  additional  circumstances,  he  has  a  good  opportu- 
nity of  showing  his  case  in  a  more  favorable  light,  the  answer  is  the  best 
mode  of  defence. 

An  answer  serves  a  double  purpose :  first,  that  of  answering  the  com- 
plainant's case  as  made  by  his  bill ;  and  second,  that  of  stating  to  the 
court  the  nature  of  the  defence  upon  which  the  defendant  means  to  rely. 

These  twofold  properties  of  an  answer  will  now  be  considered. 

First,  of  the  manner  of  answering  the  complainafifs  case.]  The  de- 
fendant must  answer  all  the  facts  charged  in  the  bill.  Though  it  is 
customary  for  the  bill,  in  order  more  particularly  to  direct  the  defen- 
dant's attention  to  the  parts  to  which  the  complainant  requires  an  an- 
swer, and  to  prevent  evasion  on  the  part  of  the  defendant,  to  add  a  re- 
petition by  way  of  interrogatory,  of  the  matters  most  essential  to  be  an- 
swered, which  interrogatories  must  be  fully  answered;  yet  a  mere 
answer  to  those  interrogatories  only  will  not  be  a  suiSScient  compliance 
with  the  requisition  in  the  bill,  unless  they  go  to  all  the  facts  stated  or 
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charged  in  the  bill  to  which  the  complainant  has  a  right  to  require  an 
answer.(/) 

The  defendant  is  not  bound  to  answer  an  interrogatory,  unless  it  is 
founded  upon  some  charge  in  the  bill.(fn)  And  if  a  bill  contains  inter- 
rogatories which  are  not  founded  upon  the  previous  statements  or 
charges,  exceptions  will  lie  to  it  for  impertinence.(n)  It  1$  sufficient, 
however,  if  the  interrogatory  is  founded  upon  a  statement  in  the  bill 
which  is  inserted  therein  merely  as  evidence  in  support  of  the  main 
charges.(o)  Where  a  fact  is  stated  in  the  bill  by  way  of  recital  merely, 
without  any  interrogatory  calling  for  an  answer  as  to  that  fact,  the  de- 
fendant is  not  bound  either  to  admit  or  deny  the  same.  And  if  he  ad* 
mits  the  main  fact  charged  in  the  bill,  he  need  not  answer  to  the  other 
matters  which  are  merely  stated  as  evidence  of  that  fact.(p) 

If  any  facts  are  stated  in  the  bill  which  are  material  to  the  com- 
plainant's case,  they  must  be  answered,  even  though  the  complainant 
does  not  call  the  defendant's  attention  to  them  by  specific  interrogato- 
ries. The  general  interrogatory  or  requisition  in  the  bill  that  the  defen- 
dant "  may  full  answer  make  to  all  and  singular  the  premises,"  &c.  is 
sufficient  to  entitle  the  complainant  to  a  full  disclosure  of  the  whole 
subject  matter  of  the  bill,  equally  as  if  he  had  specially  interrogated  the 
defendant  to  every  fact  stated  in  the  bill.(9) 

The  rule  is  well  settled  that  a  defendant  who  submits  to  answer  must 
answer  fully  ;(r)  that  is,  he  must  answer  the  whole  of  the  statements 
and  charges  contained  in  the  bill,  and  all  the  interrogatories  properly 
founded  upon  them,  at  least  so  far  as  they  are  necessary  to  enable  the 
complainant  to  have  a  complete  decree  against  him  in  case  he  succeeds 
in  the  suit.(«) 

This  rule,  that  where  a  defendant  submits  to  answer  he  must  answer 
fidly,  applies  to  all  cases  where  the  defence  intended  to  be  set  up  by 
the  defendant  extends  to  the  entire  subject  of  tin?  suit ;  such  for  in- 
stance as  that  the  complainant  has  no  title  to  equitable  relief— or  that 
he  has  no  interest  in  the  subject — or  that  the  aefendant  himself  has  no 
interest  in  the  subject— or  that  he  is  a  purchaser  for  a  valuable  conside- 
ration—that the  bill  does  not  declare  a  purpose  for  which  equity  will 
assume  a  jurisdiction  to  compel  a  discovery — or  that  the  complainant  is 


(0  1  Dan.  487.     2  id.  246.  (q)  1  John.  Ch.  Rep.  66. 

(m)  Mechanics'  Bank  v.  Levy,  3  P=*ige,  (r)    Cuyler  v.    Boijert,   3   Paige,  386. 

606.  Hagthorp  y.  Hook,  1  Gill  &  John.  272. 

(n>  Wiflnram  on  Disc.  74.  (*)    Bank   of  Utica    v.    Messereau,  7 

(o)  3  Paige,  606.  Paige,  617. 
(;^)Id.  ib. 
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under  some  personal  disability,  by  which  he  is  incapacitated  to  sue ;  in 
all  these  cases  a  defendant  who  does  not  avail  himself  of  the  objection 
to  answering,  either  by  demurrer  or  plea,  but  submits  to  answer  the  bill, 
musjt  answer  fully ;  unless  he  comes  within  some  or  one  of  the  excei>- 
tions  to  the  rule,  which  furnish  a  special  ground  for  objecting  to  the 
discovery  souglit.(<)    These  exceptions  are  twelve  in  number :  1.  Where 
the  answer  would  crini.inate  the  defendant  ;(w)  2.  Where  he  is  a  pur- 
chaser for  a  valuable  ^consideration  without  notice  ;(t;)  3.  Where  the 
complainant  has  i?o  title  \{w)  4.  Where  executors  are  defendants  and 
the  demand  has  become  stale  from  the  great  lapse  of  time  ;(a?)  5.  Where 
the  answer  of  the  defendant  will  subject  him  to  a  penalty  ;(y)  6.  Where 
the  defendant  is  a  judgment  creditor,  and  the  bill  is  filed  by  a  subsequent 
purchaser,  ^nd  seeks  to  impeach  the  consideration  or  validity  of  the 
judgment ;(z)  7.  Where  a  defence  Is  setup  which  meets  and  contro- 
verts the  complainant's  title  j(a)  8.  Where  the  bill  is  filed  for  an  account 
of  partnership  transactions,  and  the  defendant  denies  the  partnership  ;(6) 
9.  Where  the  defendant  is  called  upon  to  answer  whether  his  transactions 
>vith  third  persons  were  usurious  or  not,  at  the  instance  of  a  creditor  of  that 
third  person ,  who  does  not  himself  complain,  or  seiek  a  discovery,  especial- 
ly if  there  is  no  charge  of  fraud  ;(c)     JO.  Where  certain  documents  are 
sejt  forth  historically,  in  the  stating  part  of  the  bill,  the  defendant  is  not 
\)0(|Qd  to  answer  to  the  facts  contained  or  stated  in  such  documents,  un- 
less pfurticularly  stated,  distinct  from  the  documents  ;  yet  he  must  an- 
swer to  the  fact  of  the  existence  of  such  documents  according  to  his 
knowledge  or  his  information  and  belief  ;(<i)  11.  Where  the  facts  charg- 
ed are  not  material  or  necessary  for  the  complainant's  decree  ]{e)  12. 
Where  the  matters  as  lo  which  an  answer  is  sought  were  reposed  in  the 
defei>dant  as  couiasel,  attowey,  solicitor,  arbitrator,  grand-juror,  physi- 
cian, minister,  &c.(/) 

A  defendant  cannct,  however,  in  his  answer,  excuse  himself  from 
making  a  full  discovery  by  merely  denying  the  complainant's  title  to  dis- 
covery and  relief;  as  th^  complainant  is  entitled  to  a  discovery  of  all 
matters  which  will  be  essemial  to  the  relief  claimed,  in  case  he  should 


(0  Hare  on  Disc.  256.  &   Jer.   183.     16  John.  692.     3    Paige, 

(u)  I  John.  Ch.  Rep.  65.     2  Paige,    )^8. 
699.     1  Hayw.  168.     J  Root,  310.  {z)  6  John.  Ch.  Rep.  235. 

(v)  Id.  jib.  (a>  4  Cowen's  Rep.  641. 

{w)  4  i4.  205.  (b)  3  Bro.  488,  n. 

(x)  Id.  ib.    6  id.  137.  (c)  Smivh  v.  Fisher,  2  Deeaus.  275. 

(tj)  2  Har.  &  Gill,  382.     4  John.  Ch.     (rf)  3  John,  Ch.  Rep.  297. 
Rep.  432.     6  Conn.  Rep.  361.     2  Young    (e)  Davis  v.  Map«8,  2  Paiire.  105. 

(J)  Mitf.  Eq.  PI.  224. 
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sacceed  in  showiDg  that  the  particular  defence  set  up  iu  the  answer  is 
false  or  unfounded/g*) 

The  complainant  is  entitled  to  an  answer  to  every  fact  charged  in  the 
bill,  the  admission  or  proof  of  which  is  material  to  the  relief  sought,  or 
is  necessary  to  substantiate  his  proceedings,  and  make  them  regular ;( A) 
or  to  enable  the  court  to  make  a  decree  against  the  defendant.(i)  But 
the  defendant  need  not  answer  questions  which,  though  material  to  the 
general  object  of  the  suit,  do  not  aflect  himself.(A:)  And  where  the 
defendant  who  is  a  trustee,  or  in  the  nature  of  one,  states  m  his  answer 
generally  that  he  is  a  stranger  to  the  several  matters  in  the  bill  men- 
tioned, and  that  he  cannot  set  forth  any  further  or  other  answer  thereto, 
either  as  to  his  knowledge,  belief,  or  otherwise ;  it  seems,  that  where 
it  appears  clearly  no  benefit  would  result  to  the  complainant  from  re- 
quiring an  answer  to  each  fact  and  interrogatory,  the  answer  will  be 
considered  sufficient.(/) 

When  it  is  said  that  a  defendant  who  undertakes  to  answer  should 
answer  fully,  it  must  be  understood  to  apply  only  to  matters  which  are 
vdl  pleaded ;  that  is  to  the  facts  stated  and  charged.  To  matters  of 
law,  or  inferences  of  law  drawn  from  the  facts,  he  need  not  answer. 
Thus,  a  defendant  ought  to  answer,  when  required  to  do  so,  whether  a 
will  was  published  by  the  testator  in  the  presence  of  three  witnesses ; 
but  he  is  not  obliged  to  answer  to  an  interrogatory  requiring' him  to  say 
whether  the  publication  was  such  as  is  required  by  law  to  pass  freeholds 
by  devise.  Sometimes  a  defendant,  instead  of  answering  such  interrog- 
atories, submits  the  point  to  the  judgment  of  the  court;  but  it  is  not 
necessary  to  do  so.(m) 

A  defendant  must  answer  '*  as  to  his  knowledge,  remembrance,  infor- 
mation and  belief,"  according  to  the  general  rcviuisition  in  the  bill. 
And,  in  general,  where  matters  charged  in  the  bill  as  the  acts  of  the  de- 
fendant himself,  are  of  such  a  nature  that  he  can  be  presumed  to  recol- 
lect them,  if  they  ever  took  place,  a  positive  answer  is  rQquired.(n) 
Thus,  on  a  bill  filed  charging  usury,  an  answer  that  the  defendant  does 
not  remember  the  terms  on  which  the  money  was  lent,  will  be  consider- 
ed evasive,  and  tantamount  to  an  admission  of  usury .(o)    So  where  the 


(g)  Bank    of  Utica    v.    Mesaereau,   7  (/)  See  Jones  v.  Wiggins,  3  Yoang  ds 

Paige,  517.  Jer.  385  ;  1  id.  340. 

(A)  2  Paige,  105.  (m)  2  Dan.  256. 

t)  Agar  V.  Regent's  (^anal  Co.,  Coop.  (n)  Hall    ▼.    Wood,    1    Paige,    404. 

215.  Sloan  t.  Liule,  3  id.  103.     Prsc.  Reg. 

{k)  2  Dan.  253.  13.     3  A.  K.  Marsh.  Rep.  6. 

(o)  Scotu  V.  Hume,  Litt.  Sel.  Ca.  379. 
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bill  directly  charged  upon-  the  defendant  that  he  had  made  and  entered 
into  a  certain  afirreement,  it  was  held  that  a  simple  denial  by  the  de- 
fendant in  his  answer,  '* according  to  his  recollection  and  belief,"  was 
insufficient,  and  ought  to  be  treated  as  a  mere  evasion.Qo)  And  where 
any  thing  isialleged  in  the  bill  as  the  act  or  deed  of  the  defendant,  or 
as  a  matter  within  his  personal  knowledge,  if  he  does  not  deny  such  al- 
legation, in  his  answer,  according  to  his  recollection  and  belief,  the  al- 
legation in  the  bill  will  be  considered  as  admitted,  for  all  the  purposes 
of  the  suit.(9)  But  where  the  facts  are  such  that  it  is  probable  the  de- 
fendant cannot  recollect  them,  so  as  to  answer  more  positively,  a  deni- 
al of  the  facts  according  to  his  knowledge,  recollection  and  belief  will 
be  sufficient(r) 

Where  the  defendant  denies  all  knowledge  of  a  fact  charged  in  the 
bill,  but  admits  his  belief  as  to  the  fact  charged,  it  is  not  necessary  for 
him  to  deny  any  information  on  the  subject.(^) 

To  a  bill  filed  for  relief  against  a  usurious  mortgage,  charging  the 
usurious  acts  as  having  been  done  by  the  defendant  in  person,  he  cannot 
answer  that  he  has  no  knowledge,  information,  recollection,  or  belief, 
other  than  that  derived  from  the  facts  stated  in  the  complainant's  bill,  and 
that  therefore  he  neither  denies  or  admits  the  same ;  but  the  defendant, 
although  the  facts  are  not  charged  to  have  occurred  within  seven  years, 
(which  was  formerly  necessary  under  the  64th  of  Lord  Clarendon's  or- 
ders,) must  at  least  admit  or  deny  the  facts  according  to  the  best  of  his 
knowledge  and  belief!  But  if  the  defendant  never  heard  of  or  knew 
the  facts  charged,  except  as  they  are  stated  in  the  complainant's  bill  he 
is  not  bound  to  admit  or  deny  them,  or  to  express  any  belief  one  way 
or  the  other.(/)  If  he  has  any  information  on  the  subject,  however, 
other  than  such  as  is  derived  from  the  bill,  he  must  answer  as  to  such 
information,  and  as  to  his  belief  or  disbelief  of  the  facts  charged.(ti) 
Where  the  defendant  has  no  knowledge  as  to  the  facts  stated  in  the  bill, 
he  may  deny  generally,  all  knowledge  or  information  of  the  same,  with- 
out answering  to  each  charge  separately,  and  may  put  the  allegations 
of  the  complainant  in  issue  by  the  general  traverse  at  the  end  of  his  an- 
swer.(t>) 


(;>)  Taylor  t.  Lather,  2  Sumner,  228.  ca  Ins.  Co.  ▼.  Lynch,  id.  310.     2  id.  105. 

iq)  Rale  17.     See  also  2  Bibb,  67,  69 ;  3  John.  Ch.  Rep.  297.    But  see  Coop. 

3  Munroe,  187 ;  3  Lilt.  57 ;  1  J.  J.  Marsh.  Eq.  PI.  314.                                                                1 

212  ;  4  id.  87.  90.  (u)  Utica  Ins.  Co.  y.  Lynch,  3  Paige, 

(r)  Hall  y.  Wood,  I  Paige,  404.  210. 

(j)  Davis  ▼.  Mapes,  2  Paige,  105.  (v)  Id.  ib. 

(0  Sloan  Y.  Little,  3  Paige,  103.    Uti- 
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As  to  matters  which  are  not  alleged  to  be  the  defendant's  own  acts, 
or  to  be  within  his  personal  knowledge,  it  is  sufficient  if  the  defendant, 
in  his  negative  avennents,  denies  the  facts  charged,  upon  his  belief  only ; 
but  he  must  so  frame  his  averments  that  the  complainant  can  put  the 
facts  in  issue  by  a  repliGation.(i^) 

It  is  not  a  sufficient  answer  to  the  matters  charged  in  the  bill  for  the 
defendant  to  aver  that  he  has  no  knowledge  or  information  of  the  same, 
except  what  is  derived  from  certain  depositions  taken  previous  to  the 
filing  of  the  bill ;  which  depositions  are  not  annexed  to  the  answer  nor 
the  substance  thereof  stated  therein.(i?) 

Where  a  defendant  is  answering  as  to  his  own  acts,  or  as  to  other 
matters  either  known  to  him  or  charged  in  the  bill  to  be  within  his  per- 
sonal knowledge,  he  must  answer  the  substance  of  each  charge  distinct- 
ly and  particularly.(y) 

It  is  not  a  sufficient  answer  to  certain  specific  facts  charged  in  the 
bill,  to  say  "that  they  may  be  true,  ice.  but  the  defendant  has  no 
knowledge  of,  but  is  a  stranger  to  the  foregoing  facts,  and  leaves  the 
plaintiff  to  prove  the  sstme.^{z)  Nor  is  it  sufficient  to  say  that  "  the 
defendant  has  not  any  knowledge  of  the  foregoing  matters  but  from  the 
statement  thereof  in  the  bill  f  but  the  defendant  should  answer  as  to 
his  information  and  belief,  and  admit  or  deny  any  information  dehors 
the  bill ;  as  that  he  has  no  information,  or  is  utterly  and  entirely  ignorant^ 
dsc.(a)  And  if  the  facts  stated  in  the  bill  are  not  within  his  personal 
knowledge,  but  he  has  had  information  concerning  them,  aside  from  the 
bill,  he  must  state  his  belief  in  regard  to  such  m&tters.(&) 

It  is  also  to  be  observed  that  a  defendant  is  bound  to  make  use  of  due 
diligence  to  acquire  the  information  necessary  to  enable  him  to  make  the 
discovery  called  for.  Thus,  it  has  been  held  that  a  defendant  most  answer 
not  only  as  to  all  facts  within  his  knowledge,  but  as  to  those  which  he 
can  ascertain  from  an  inspection  of  books  and  papers  in  his  possession  or 
under  his  control.(c)  So  where  defendants,  filling  the  character  of  trus- 
tees, are  called  upon  to  set  out  an  account,  they  cannot  frame  their  an- 
swo*  so  as  merely  to  give  a  sufficient  ground  for  an  account  in  the  mas* 
ter's  office.  They  are  bound  to  give  the  best  account  they  can  by  their 
answer,  not  in  an  oppressive  way,  but  by  referring  to  books,  ice.  suffi* 


{w)  Bolton  ▼.  Gardner,  3  Paige,  279.  J(a)  Id.  ib. 

(jr)  Cayler  v.  Bogart,  id.  186.  (b)  Devereaox    r.    Cooper,  It  Term. 

(y)  Utica  I08.  Co.  v.  Lynch,  3  Paige,  Rep.  103. 

810.  (c)  Davie  t.  Mapeo,2  Paige,  106. 

(z)  Smith  ▼.  Lasher,  5  John.  Ch.  Rep. 
947.    Bot  see  2  Sim.  &  Sta.  183. 


136 


PROCEEDINGS  TO  A  DECREE.  [Book  L 


ciently  to  make  them  parts  of  their  answer,  and  afford  the  complainant 
an  opportunity  of  inspection,  in  order  that  he  may  be  able  to  ascertain 
whether  that  is  the  best  account  the  defendants  can  give.(rf)  But  where 
executors  or  other  trustees  are  called  upon  to  set  out  accounts,  they  must 
set  them  forth ;  although  for  the  purpose  of  rendering  their  schedules 
less  burthensome,  they  may,  instead  of  going  too  much  i»to  particulars, 
refer  to  the  original  accounts  in  their  possession  in  the  manner  above 
stated.  And  when  it  is  said  that  a  defendant  may  refer  to  accounts  in 
his  possession,  it  must  not  be  understood  as  authorizing  him  to  refer,  by 
his  answer,  to  accounts  made  out  by  himself  for  the  purposes  of  the 
case,  but  only  to  accounts  previously  in  existenccCe) 

The  complainant  may  call  for  an  answer  on  oath  not  only  to  the  main 
charges  in  the  bill,  upon  which  his  claim  to  relief  is  founded,  but  also 
as  to  matters  of  evidence  and  collateral  facts  stated  in  the  bill  which  are 
material  in  establishing  the  main  charges,  or  in  ascertaining  the  nature 
or  kind  of  relief  to  which  he  is  entitled.(/) 

To  so  much  of  the  bill  as  is  material  and  necessary  for  the  defendant 
to  answer,  he  must  reply  directly,  without  evasion^  and  not  by  way  of 
negative  pregnant.  He  must  not  answer  the  charges  merely  literally, 
but  he  must  confess  or  traverse  the  substance  of  each  charge  positively 
and  with  certainty.  Particular  and  precise  charges  must  be  answered 
particularly  and  positively,  and  not  in  a  general  manner,  even  though 
the  general  answer  may  amount  to  a  full  denial  of  the  charge^)  Bnt 
if  any  of  the  particular  inquiries  in  the  bill  are  as  to  matters  which 
are  totally  immaterial  to  the  ease,  the  defendant  need  not  answer  them. 
Thus,  where  a  bill  required  the  defendant  to  set  forth  whether  certain 
bonds  w^re  not  given  for  a  valuable  and  bona  fide  consideration,  and  if 
•not,  for  what  consideration  they  were  given  ?  and  the  defendant  denied 
that  such  bonds  (if  given)  were  given  for  a  valuable  consideration, 
but  did  not  answer  as  to  any  other  consideration,  it  was  held  that  the 
question  need  not  be  answered ;  because  the  law  knows  of  no  other 
consideration  than  a  bona  fide  consideration.(A)  If  the  charge  in  tlie 
bill  embraces  several  particulars,  the  answer  should  be  in  the  disjunc- 
tive, denying  each  particular;  or  admitting  some  and  denying  the 
others,  according  to  the  fact.(i)    And  where  a  defendant  is  asked  by 


(d)  White  T.  Williams,  8  Ves.  193.  (g)  Woods  v.    MorreU,  1   JoHd.  Cb. 

(e)  See  Alsager  y.  Johnson,  4  Ves.  103.     1  Sim.   &  Stu.  236.     6  Ves.  793. 
294.  3  Litt.  Rep.  80. 

(/)  Mechaotes  Bank  t.  Le?y,  3  Paige,  (A)  Daniel  y.  Bishop,  13  Price,  15. 

606.  (i)  Daris  v.  Mapes,  2  Paige,  105. 


Ch.  VL]  PROCEEDINGS  TO  A  DECREE.  137 

the  bill  whether  he  has  not  received  certain  sums  of  money  specified  in 
the  bill,  the  mere  setting  forth  a  general  account  by  way  of  schedule  to 
the  answer,  and  referring  to  it  as  containing  a  full  acoount  of  all  sums 
of  money  received  by  the  defendant,  will  not  be  sufficient.  The  de^ 
fendant  is  bound  to  answer  as  to  the  specific  sums,  and  all  the  circum- 
stances attending  them,  which  may  be  inquired  after  in  the  body  of  his 
an8wer.(A;) 

An  answer  will  be  sufficient  to  dissolve  an  injunction,  although  it  do 
not  positively  deny  the  jfacts  in  the  bill,  provided  it  set  forth  circum- 
stances which  disprove  them.(/) 

To  so  much  of  the  bill  as  it  is  necessary  and  material  for  the  de- 
fendant to  answer ;  be  must  speak  directly  and  without  evasion ;  and 
must  not  merely  answer  the  several  charges  literally,  but  he  must  con- 
fess or  traverse  the  substance  of  each  charge.(m)  And  if  called  upon 
to  set  out  a  deed  or  other  instrument  in  the  words  and  figures  thereof, 
be  should  do  so,  or  give  some  reason  for  not  complying  with  the  requi- 
sition.(i»)  But  he  may  avoid  this  by  admitting  that  he  has  the  deed, 
&c.  in  his  possession,  and  offering  to  give  the  complainant  a  copy  of 
it(o)  It  is  said  to  be  a  proper  precaution,  where  a  defendant  sets  out 
a  deed  or  other  instrument  in  his  answer,*  whether  in  hoc  verba,  or  by 
way  of  recital^  to  crave  leave  to  refer  to  it ;  as  by  so  doing,  the  defen- 
dant makes  it  a  part  of  his  answer,  and  relieves  himself  from  any  charge 
in  case  it  should  be  erroneously  set  out(p) 

Secondly,  of  the  manner  of  stcUing  the  defendanfs  defence^  Be- 
sides answering  the  complainant's  case  as  made  by  the  bill,  the  de- 
fendant must  state  to  the  court,  in  his  answer,  all  the  circumstances  of 
which  he  intends  to  avail  himself  by  way  of  defence ;  for  it  is  a  rule 
that  a  defendant  is  bound  to  apprize  the  complainant  by  his  answer,  of 
the  nature  of  the  case  he  intends  to  set  up:  and  that  too  in  a  clear,  un- 
ambiguous manner;  and  that  he  cannot  avail  himself  of  any  matter  in 
defence  which  is  not  stated  in  his  answer,  even  though  it  should  appear 
in  his  evidence.(9) 

The  complainant  has  a  right  to  be  informed  by  the  answer  not  only 
of  all  the  facts  to  be  proved,  but  of  the  use  to  be  made  of  them,  and  of 


{k)  Hibbert  t.    Darand,   cited  8  Cox,        (n)  Prae.  Reg.  304. 

135 ;  S.  C.   1   Bro.   C.    C.  603.  Mitf.        (o)  1  Harr.  Ch.  Pr.  185. 

PL  250.  (f)  3  Dan.  359. 

(0  McFarland  t.    MoDowall,  1  Car.        (q)  Stenley  y.  Robinson,  1    Rues.  & 

Law  Repoa.  110.  My.  535.    fiut  aee  1  £q.  Ca.  Abr.  338. 

(m)  Mitf.  Eq.  PI.  350. 

Vol.  I.  18 
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the  nature  of  the  conclusions  intended  to  be  drawn  from  them.(r)    But 
this  is  not  to  be  understood  as  applying  to  conclusions  of  law. 

A  defendant  may,  by  his  answer,  set  up  any  number  of  defences,  pro- 
vided they  are  not  inconsistent  with  each  other.(^)  But  if  the  answer 
either  sets  up  inconsistent  defences,  or  an  alternative  of  inconsistent  de- 
fences, it  is  bad.(^)  •  Where  a  defendant,  by  his  answer,  sets  up  two  in- 
consistent defences,  the  result  will  be  to  deprive  him  of  the  benefit  of 
either,  and  to  entitle  the  complainant  to  a  decree.(t<)  Sometimes,  in* 
deed,  the  court  will,  where  from  redundant  expressions  or  other  verbal 
inaccuracy,  a  defence  has  been  rendered  inconsistent,  when  it  was  evi- 
dently not  intended  to  be  so,  either  reject  the  redundant  expressions  as 
surplusage  or  direct  them  to  be  struck  out.(v)  But  such  indulgence  is 
confined  to  cases  of  verbal  inaccuracy  only  which  would  not  have  em- 
barrassed the  complainant  in  the  conduct  of  his  case. 

But  although  the  defendant  cannot  by  his  answer,  set  up  in  opposi- 
tion to  the  complainant's  title  two  inconsistent  defences  in  the  alterna- 
tive, he  will  not  be  precluded  from  denying  the  complainant's  general 
title,  and  also  insisting  that  in  case  the  complainant  establishes  his  title 
he  is  precluded  from  recovering,  by  some  other  circumstance  which 
would  equally  serve  to  preclude  him  or  any  other  person  in  whom  the 
title  might  be  vested.(i^7)  Nor  is  there  any  thing  inconsistent  in  such  a 
proceeding ;  for  by  denying  the  complainant's  title,  the  defendant  mere- 
ly puts  the  complainant  to  prove  his  own  case,  to  show  his  prima  facte 
right,  which  he  may  have  independently  of  the  question  whether  a  de- 
fendant may  not  establish  a  special  case  which  may  be  equally  valid 
against  another,  supposing  such  other  to  have  the  prima  facie  title,  as 
it  would  be  against  the  complainant  in  case  he  proves  his  prima  fade 
title.(x) 

Although  in  stating  a  defendant's  case  it  is  necessary  to  use  such  a 
degree  of  certainty  as  will  inform  the  complainant  of  the  nature  of  the 
case  to  be  made  against  him,  it  is  not  necessary  that  the  same  degree  of 
accuracy  should  be  observed  in  an  answer  as  is  required  in  a  bill.(y) 

If  the  defence  to  be  made  to  the  bill  consists  of  a  variety  of  circum- 
stances, so  that  it  is  not  proper  to  be  offered  by  way  of  plea,  or  if  it  is 


(r)  2  Dan.  240.     Wiahtw.  324.  (v)  Ellis   ▼.   Saul,   1  Anat.   332.     5 

(8)  2  An8t.   397,   386.      McCle.    317.  Price,  495.  1  id.  237.    1  Young  &  Coll. 

4Gwi)l.    1329.  145. 

(/)  Jeans  College  ▼.   Gibbs,   1  Young  {w)  Carte  t.  Ball,  3  Atk.  496,  499. 

ii  Coll.  145.      6  Pricet  504.  (x)  Jeaus  College  v.  Gibbs,  1  Yonng 

(u)  2  Dan    343.     Sed  vide   3    Anst.  &,  Coll.  145. 

702.  (y)  2  Dan.  244. 
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doubtful  whether  a  plea  will  hold,  the  defendant  may  set  forth  the  whole 
by  way  of  answer,  and  pray  the  same  benefit  of  so  much  as  goes  in  bar 
as  if  it  had  been  pleaded  to  the  bill.(z)  Thus,  it  has  been  held  that  a 
defendant  insisting  upon  the  benefit  of  the  statute  of  limitations  by  way 
of  answer,  may,  at  the  heating,  have  the  like  benefit  of  the  statute  as  if 
he  had  pleaded  it.(a)  So  also  if  a  defendant  can  offer  a  matter  of  plea 
which  would  be  a  complete  bar,  but  has  no  reason  to  protect  himself 
from  any  discovery  sought  by  the  bill,  and  can  offer  circumstances 
which  he  conceives  to  be  favorable  to  his  case  and  which  he  could  not 
offer  together  with  a  plea,  he  may  set  forth  the  whole  by  way  of  plea, 
or  of  answer  to  support  a  plea — as  the  expending  a  considerable  sum  of 
money  in  improvements  with  the  knowledge  of  the  complainant — it 
may  be  more  prudent  to  set  forth  the  whole  by  way  of  answer  than  to 
rely  on  the  single  defence  by  way  of  plea ;  unless  it  is  material  to  pre- 
vent disclosure  of  any  circumstances  attending  his  title.(6)  But  it  is 
only  at  the  hearing  of  the  cause  that  any  such  benefit  can  be  insisted 
upon ;  when  the  defendant  will  be  entitled  to  the  same  advantage  of  this 
mode  of  defence  that  he  would  have  had  if  he  had  adopted  the  more  con- 
cise mode  of  defence  by  demurring  or  pleading ;  and  his  right  to  costs  in 
case  of  his  success  will  not  be  affected  by  the  course  of  proceeding 
which  he  has  adopted,  although  it  has  occasioned  more  expense  to  the 
complainant  than  he  would  have  incurred  by  simply  demurring  or 
pleading  to  the  bill.(c) 

Schedules.]  Where  the  bill  requires  the  defendant  to  set  forth  a 
general  iiccount  or  to  answer  as  to  moneys  received,  or  documents  in 
his  possession,  it  is  the  general  practice  to  set  forth  the  account  or  list 
of  the  sums  or  documents  in  one  or  more  schedules  annexed  to  the  an- 
swer, which  the  defendant  prays  may  be  taken  as  part  of  his  answer. 
It  may  also  be  resorted  to  by  the  defendant  for  the  purpose  of  showing 
the  nature  of  his  own  case,  or  of  strengthening  it,  even  though  there  is 
nothing  in  the  bill  itself,  or  in  the  interrogatories,  which  may  render  q 
schedule  necessary.(c£)  But  a  defendant  should  be  careful  not  to  fram^ 
his  schedule  in  a  manner  which  may  be  burthensome  and  oppressive  to 
the  complainant ;  otherwise  it  will  be  deemed  impertinent,  Tlius, 
where  a  bill  was  filed  for  an  account,  containing  the  following  interroga- 
tory, "  whether  any,  and  what  sum  of  money  was  due  from  the  house  of 


(?)  Miif.  249.  Keen, 235.  Milligan  v.  Mitchell,  1  My. 

(a)  Norton  V    Tamil,  2  P.  Wms.  144.  &  Craig,  433. 
{h)  Miif.  219.  ((f)  2  Dan.  208. 

(c)  Wray    ▼.   Hutchinson,    2    My.   & 
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A.  to  the  house  of  B.,  and  how  the  defendant  made  out  the  same  T^  and 
the  defendant,  by  his  answer,  set  forth  a  long  schedule,  containing  an 
accouDt  of  all  dealings  and  transactions  between  the  two  houses,  Lord 
Eldon  held  the  answer  clearly  impertinent,  and  that  the  defendant  ought 
merely  to  have  answered  that  such  a  sum  was  due,  and  that  it  was  due 
upon  the  balance  of  an  account.(6)  So  where  a  defendant,  in  his  sched- 
ule, set  out  at  length  a  bill  of  costs  in  relation  to  another  bill  delivered 
for  the  same  business,  it  was  held  impertinent,  although  the  bill  called 
upon  the  defendant  to  set  forth  how  he  computed  and  made  out  his  de- 
mand, and  all  the  particulars  relating  thereto,  with  interrogatories 
pointed  to  the  particular  items  and  to  a  minute  comparison  of  the  two 
bills  of  costs.(/)  In  like  manner  it  seems  to  be  held  that  in  the  case 
of  an  executor  called  upon  to  account  for  his  disbursements  it  is  not  ne- 
cessary to  set  out  every  particular  item.(g^) 

Form  9f  answer.]  No  particular  form  of  words  is  necessary  in  an 
answer.  If  it  be  not  evasive,  and  if  the  substance  is  preserved,  it  is 
«ufl5cient(A)  It  is  headed  by  a  title  as  follows :  "  The  answer  of  C.  D., 
the  defendant,  to  the  bill  of  complaint  of  A.  B.,  complainant."  If  two 
or  more  defendants  join  in  the  same  answer,  it  is  entitled,  "  The  joint 
and  several  answer  of  O.  D-  and  B.  F.,  defendants,"  &c. ;  unless  it  be 
the  answer  of  a  man  and  his  wife,  in  which  case  it  is  called  the  joint 

answer. 
Where  any  defect  occurs  in  the  title  of  an  answer,  so  that  it  does  not 

appear  distinctly  whose  answer  it  is,  or  to  what  bill  it  is  an  answer,  it 
will  be  a  ground  for  taking  it  off  the  file  for  irregularity.(i) 

An  answer  commences  by  reserving  to  the  defendant  all  manner  of 
advantage  which  he  might  take  by  exception  to  the  bill,  for  the  pur- 
pose of  avoiding  the  conclusion  that  the  defendant,  submitting  to  an- 
swer the  bill,  must  thereby  be  taken  to  admit  every  thing  which  he 
does  not  controvert  in  express  terms.  The  answers  to  the  several  mat- 
ters contained  in  the  bill,  together  with  such  additional  matter  as  may 
be  necessary  for  the  defendant  to  show  to  the  court,  either  to  qualify  or 
add  to  the  case  made  by  the  bill,  or  to  state  a  new  case  on  his  own  be- 
half, next  follow.(fc)  And  it  may  be  here  remarked,  that  whatever  a 
complainant  is  bound  to  state  in  his  bill,  the  defendant  may  be  required 
to  admit  or  deny  by  his  answer  to  the  same.(Z)    And  a  defendant  njay 


U)  Frencli  v.  Jacko,  1  Met.  357,  (n.)  (i)  Pieters  v.  Thompson,  Coop.  249. 

if)  Alsaffer  v.  Johnaon,  4  Ve».  «17.  Griffiths  v.  Wood,  II  Ves.  62. 

ii)  Norroy  V.  Rowe,  1  Mer.  355.  (*)  Mitf.  Esq.  PI.  254. 

(A)  Utical*«.  Co.  T.  Lyach,  3  Paige,  (/)  Van  Conlandt  ▼.  Beekman,  6  Paige, 

«10.  '*^2. 
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set  up,  in  his  answer,  matter  which  has  occurred  between  the  filing  of 
the  bill  and  the  putting  in  of  such  answer .(m) 

This  part  of  the  answer  is  succeeded  by  a  general  denial  of  that  com- 
bination which  is  usually  charged  in  the  bill.  And  the  answer  con- 
cludes by  a  general  traverse  or  denial  of  all  the  matters  alleged  in  the 
bill.(n) 

An  infant  being  entitled  to  every  exception  to  a  bill,  in  a  suit  against 
him,  without  expressly  saving  it,  the  general  saving  at  the  commence- 
ment, the  denial  of  combination,  and  the  concluding  traverse  or  denial 
are  omitted  in  an  answer  by  him.(o) 

Enffrossififf.]  The  answer  having  been  drawn  up  by  the  defendant's 
solicitor  or  counsel,  is  read  to,  or  by,  the  defendant  or  person  who  is  to 
swear  to  it,  and  if  found  to  be  correct  in  point  of  fact,  it  is  engrossed  or 
copied  fairly;  for  the  purpose  of  being  signed,  sworn  to,  filed  and 
served.  The  draft  is  preserved  in  the  office  of  the  solicitor  for  the  de- 
fendant. 

Answers  and  copies  thereof  are  required,  by  a  rule  of  the  court,  to  be 
fairly  and  legibly  written ;  and  if  not  so  written,  the  register,  assistant 
register  and  clerks  are  prohibited  from  filing  such  as  may  be  ofiered  to 
them  for  that  purpose.(;7) 

Numbering  and  marking  folios.]  The  rule  last  referred  to  also  re- 
quires  that  the  solicitor  drawing  the  answer  shall  number  and  mark^ach 
folio  (i.  e.  100  words)  in  the  margin  thereof;  and  all  copies,  either  for 
the  parties  or  the  court,  must  b^  numbered  or  marked  in  the  margin,  so 
as  to  conform  to  the  draft  and  to  each  other.  As  we  have  before  remark- 
ed, in  reference  to  bills  of  complaint,  it  is  not  necessary  to  number  the 
pages,  in  addition  to  numbering  the  folios,  of  an  answer.  As  the  word 
"folio"  was  formerly  used  to  denote  a  page,  it  may  still  be  conveniently 
used  for  that  purpose. 

Signing.]  The  answer  must  be  actually  signed  by  the  defendant  put- 
ting it  in,  although  an  answer  on  oath  is  waived ;  unless  an  order  has 
been  obtained  allowing  it  to  be  taken  without  signature.fy) 

The  court  has  sometimes,  under  special  circumstances,  directed  the 
clerk  to  receive  an  answer,  though  it  has  not  been  signed  by  the  defen- 
dant; as  where  the  defendant  went  abroad  forgetting  or  not  havin<^  had 
time  to  put  in  his  answer.(r)    So  where  a  defendant  had  gone  or*  was 


^''Vtf^tl  W ^.  I-ake,  6  Ves.  171.  y. 

WR«le85.  Gwillim,  id.  285.    Dumond  v.  Mairee,  i 

John.  Ch.  Rep.  840. 
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resident  abroad,  and  had  given  a  general  power  of  attorney  to  defend 
suits,  6lc.{s)  So  where  the  signature  is  waived  by  the  complainant,  the 
answer  may  be  filed  without  it.(^)  And  the  filing  of  a  replication  is 
evidence  of  such  waiver.(tt)  But  even  where  the  signature  is  waived, 
a  special  order  of  the  court  allowing  it  to  be  dispensed  with,  is  necessa- 
ry.(t;)  To  obtain  such  an  order,  where  the  defendant  is  abroad,  the 
court  requires  his  written  consent,  or  the  evidence  of  a  power  from  the 
defendant  to  his  attorney,  or  solicitor,  to  put  in  an  answer  for  \i\m.{w) 

The  engrossment  is  to  be  signed,  and  not  the  draft ;  the  object  in  re- 
quiring the  signature  being  to  identify  the  instrument,  to  which,  when 
sworn  to,  the  defendant  has  given  the  sanction  of  his  oath,  in  order  to 
render  a  conviction  for  perjury  more  easy.(ir) 

In  a  case  where  an  answer  was  put  in  without  the  defendant's  signa- 
ture, it  was  ordered  to  be  token  off  the  file  for  irregularity ;  and  as  there 
was  no  suggestion  that  there  was  any  defence  to  the  suit,  the  answer 
having  evidently  been  put  in  for  mere  delay,  it  was  made  a  part  of  the 
order  that  the  complainant's  bill  be  taken  as  confessed  for  want  of  an 
an8wer.(y) 

SigjicUure  of  counsel.]  An  answer  must  be  signed  by  counsel  ]{z) 
unless  taken  by  commissioners  upon  a  commission  issued  out  of  the 
court,  in  which  case  the  signature  of  cpunsel  is  not  required,(a}  the 
commissioners  being  responsible  for  the  propriety  of  its  contents,  as  it  is 
supposed  to  be  taken  by  them  from  the  mouth  of  the  defendant.(&) 
The  signature  of  counsel  is  usually  attached  to  the  engrossed  copy 
which  is  filed.  The  consequence  of  not  procuring  the  signature  of 
counsel  will  be,  that  the  answer  will  be  taken  off  the  file  on  application 
by  the  Gnmplainant.(c)  But  the  court  will  not  allow  such  a  course  to  be 
adopted  where  the  interest  of  the  plaintiff  may  be  prejudiced  by  the 
proceeding.({2) 

Swearing-  to.]  It  is  a  general  rule,  that  answers  must  be  put  in  upon 
oath.  But  by  consent  of  parties,  and  an  order  of  court  first  obtained, 
an  answer  may  be  taken  without  oath.(e)  If  the  parties  agree,  howev- 
er, that  the  answer  be  put  in  in  this  manner,  it  is  a  matter  of  course  for 


(s)  Bayley  v.  DeWalkiers,  10  Ves.  (y)  Denison  ▼.  Bassford,  mpra. 

441.     Uardinfr  v.  Harding,  12  id.  159.  {z)  Wall  v.  Stubbs,  2  Ves.  &  B.  358. 

Dumond  ▼.  Ma,gee^  supra.  Brown  ▼.  Bruce,  2  Mer.  I. 

(0  Falton  Bank  ▼.   Beach,  2  Paige,  (a)  Barley  v.  Pearson,  3  Atk.  440. 

307.     S.  C,  6  Wend.  36.  (A)  Milf.  PI.  255. 

(u)  Id.  ib.  (c)  2  Ves.  &  B.  358. 

(v)  Denison  ▼.  Bassford,  7  Paige,  370.  (</)  Bull  v.  Griffin,  2  Anst.  563. 

(w)  Codner  ▼.  Hersey,  18  Ves.  468.  (e)   Fulton  Bank  t.   Beach,  2  Pai?e, 

1  Newl.  181.  307.   6  Wend.  42.    S.   C.     Hinde,    228. 

(x)  Id.  ib.     1  Newl.  181.  1  Fowl.  Ex.  Pr.  426. 
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the  court  so  to  order. (/)  The  order  for  this  purpose  should  he  applied 
for  by  the  defendant,  on  filing  the  written  consent  of  the  complainant's 
8oIicitor.(g')  If  applied  for  on  the  part  of  the  defendant,  it  cannot  be 
obtained  without  such  consent.(A)  But  when  it  is  applied  for  by  the 
complainant,  the  defendant's  consent  is  not  required  ;(t)  unless  the  de* 
fendant  is  abroad,  in  which  case  the  court  requires  the  consent  of  coun- 
sel, and  to  be  satisfied  that  the  person  instructing  the  counsel  to  consent 
is  properly  authorized  by  the  parly .(*) 

Waiver  of  oath.]  The  filing  of  a  replication  by  the  complainant  will 
be  considered  as  ev^idence  of  a  waiver  of  the  oath  of  the  defendant^/) 

The  statute  also  authorizes  an  express  wairer  of  the  oath,  by  thecom* 
plainant  in  his  bill,  in  case  he  is  unwilling  to  permit  the  defendant  to 
be  a  witness  in  his  own  favor,  by  the  forms  of  pleading.  Thus  it  is 
provided,  that  when  a  bill  is  filed  for  any  purpose  other  than  discovery, 
the  complainant  may  waive  the  necessity  of  the  defendaiit's  answer  be- 
ing on  oath  ;  and  in  such  a  case  the  answer  may  be  put  in  without  oath, 
and  will  have  no  other  or  greater  force  as  evidence  than  the  bill.(m) 
If  the  complainant  waives  an  answer  on  oath,  under  this  section  of  the 
statute,  he  must  waive  it  as  to  the  whole  bill.  And  after  the  defendant 
has  answered  the  original  bill  on  oath,  the  complainant  cannot,  by  an 
amendment,  waive  the  necessity  of  an  answer  on  oath.(n)  If  the  com- 
plainant waives  the  necessity  of  an  answer  on  the  oath  of  the  defendant, 
it  must  be  distinctly  stated  in  the  bill.(o)  If  an  oath  is  waived,  the 
answer  may  be  excepted  to  for  scandal  or  impertinence,  but  not  for  in- 
sufi!ciency.(/))  But  all  material  allegations  in  the  bill  which  are  not 
answered  and  admitted,  may  be  proved  by  the  complainant  in  the  same 
manner  as  if  they  were  distinctly  put  in  issue  by  the  answer ;  and  if  no 
replication  is  filed,  the  matters  of  defence  set  up  in  the  answer  will,  on 
the  hearing,  be  considered  as  admitted  by  the  complainant,  although  the 
answer  is  not  on  oeXh.^q) 

Where  the  defendants  are  not  jointly  interested  in  the  claim  made 
against  them  by  the  bill  the  complainant  may  waive  an  answer  on  oath 
as  to  some  of  such  defendants  only.(r) 

If  a  preliminary  injunction  or  ne  exeat  is  prayed  for  in  the  bill,  the 


(/)  Id.  ib.  (m)  2  R.  S.  176,  &  49,  (orip.  §  44.) 

(^)  Id.  ib.  (n)  Barns  ▼.  Looker,  4  Paige,  227. 

(A) T.  Lake,  6  Ves.  171.    t.  (0)  Rale  40. 

GwiUim,  id.  285.  2  John.  Ch.  Rep.  240.  (p)  Ibid.     2  Fow.  Ex.  Pr.  11. 

(x)  Codoer  ▼.  Heraey,  18  Ves.  468.  (q)  Id. 

{k)  Bayley  t.  De  Walkiers,  10  Ves.  (r)   Bolkley  t.    Van   Wyok,  5  Paige, 

441.     18  id.  468.  536. 

(0  2  Paige,  308. 
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defendant  may  put  in  his  answer  on  oath  for  the  purpose  of  moving  to 
dissolve  the  injunction  or  discharge  the  ne  exeaty  although  an  answer  on 
oath  is  waived  by  the  complainant  in  his  bill.  But  the  answer  in  such 
a  case  will  have  no  other  or  greater  force,  as  evidence,  than  the  bill.(«) 
And  notwithstanding  such  waiver  of  an  oath,  the  answer  must  be  sworn 
to  if  the  defendant  wishes  to  dissolve  the  injunction  on  the  ground  that 
the  equity  of  the  bill  is  fully  denied.(^) 

And  it  may  be  Jiere  observed,  that  if  the  complainant  waives  an  an- 
swer on  oath,  he  cannot  apply  to  have  the  answer  taken  off  the  file,  on 
the  ground  that  the  defendant  knows  it  to  be  untrue.  His  proper 
course,  in  such  a  case,  is,  at  the  hearing,  to  ask  to  have  the  defendant 
charged  personally  with  the  costs  to  which  he  has  improperly  subjected 
the  comi^ainant  by  such  false  pleading.(u) 

Form  ofocUh.]  The  18th  rule  of  the  court  specifies  the  form  of  the 
oath  to  be  administered  to  the  defendant  on  swearing  to  the  answer.(t7) 

The  oath,  when  administered  to  a  person  professing  the  christian  re- 
ligion, is  upon  the  Holy  Ei^angelists ;  the  witness  laying  his  hand  upon 
and  kissing  the  gospels ;  except  in  cases  where  a  different  form  of  oath, 
or  an  affirmation,  is  authorized  to  be  used  by  the  statute.(jr)  But  it  is 
to  be  observed,  that  persons  who  do  not  believe  the  christian  oath  must, 
from  necessity,  be  put  to  swear  according  to  their  own  notion  of  an 
oath.(y)  Therefore,  a  Jew  may  be  sworn  upon  the  Pentateuch,  with 
his  hat  on  \{z)  and  a  heathen  may  be  sworn  in  a  manner  most  binding 
on  his  conscience.  In  a  case  where  the  defendant  to  a  cross  bill  was 
resident  in  the  East  Indies,  and  professed  the  Gentoo  religion,  the  court 
directed  a  commission  to  the  East  Indies,  and  empowered  the  commis- 
sioners to  administer  the  oath  in  a  manner  which  should  seem  to  them 
the  most  solemn ;  and  if  they  administered  any  other  oath  than  the 
christian,  to  certify  to  the  court  what  was  done  by  them.(a) 

JurcU.]  As  in  the  case  of  a  bill,  the  substance  of  the  oath  adminis- 
tered to  the  defendant  on  swearing  to  his  answer,  must  be  stated  in  the 
jurat,  or  certificate  of  the  officer  ;(i)  which  jurat  is  attached  to  the  foot 


(s)  Rale  36.  Lindo,  3  Edw.  Ch.  R.  241,  note  a,  from 

(t)  Dougrey  ▼.  Topping,  4  Paige,  94.  which  it  appears  that  the  Jews  consider 

(u)  Denison  v.  Bassford,    7    Paige,  any  form  of  oath  directed  by  the  laws  of 

370.  the  country  in  which  they  reside,  bind- 

(v)  See  also  ante,  44.  ing  on  them  as  much  as  if  taken  under 

{xt)  3  R.  S.  407,  ^  103,  4,  5,  (orig.  ^  the  ancient  law. 

83,  84,  85.)  (a)  Ramkissenseat   t.  Barker,  1  Atk. 

(y)  Omychund  v.  Barker,  1  Atk.  21,  19. 

46.  (»)Ralel8.    Hinde's  Ch.  227. 

(z)  Hinde,  228.    But  see  Fryatt  y. 
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of  the  answer,  immediately  after  the  signatures  of  the  party  and  of  his 
solicitor  and  counsel ;  and  it  is  customary  to  write  it  upon  the  left  side 
of  the  paper. 

If  there  are  many  defendants  who  are  sworn  at  the  same  time^  one 
jurat  will  be  sufficient.  But  if  the  defendants  are  sworn  at  different 
times,  there  must  be  separate  jurats  for  each  defendant  or  each  set  of 
defendants  swearing.(c) 

It  has  been  decided  that  the  jurat  to  an  answer  may  be  in  the  past 
tense,  stating  that  at  the  time  specified,  the  defendant  appeared  before 
the  officer  and  swore  that  the  matters  stated  in  the  answer  were  true. 
And  that  the  jurat  will  also  be  in  compliance  with  ihe  18th  rule,  al- 
though it  states  that  the  defendant  swore  the  facts  stated  in  the  answer 
were  true;  instead  of  swearing  as  to  the  truth  of  the  matters  stated 
therein.(c{) 

In  a  case  recently  before  the  vice  chancellor  of  the  first  circuit  the 
bill  prayed  that  the  defendants,  being  Jews,  might  swear  to  their  answer 
according  to  their  creed,  and  it  set  forth  the  oath  and  ceremony  by 
which  It  was  to  be  done*  The  jurat  to  their  answer  was  in  the  ordina- 
ry form ;  by  which  the  commissioner  certified  that  the  defendants  had 
been  ^'  duly  sworn."  A  motion  to  strike  the  answer  ofi*  the  file  was  re- 
fused by  his  honor,  there  being  no  proof  to  show  that  the  defendants 
were  not  sworn  according  to  their  creed,  and  the  officer  having  certified 
that  they  were  duly  sworn,  (e) 

Before  whom  answer  may  be  sworn  to.  An  answer  may  be  sworn  to 
before  any  officer  authorized  to  take  affidavits  to  be  read  in  the  court  of 
chancery,  or  before  a  commissioner  specially  authorized  by  the  court  to 
take  such  answer.(/)  The  officers  authorized  by  law  to  take  affidavits 
are  the  following :  Judges  of  courts  of  record,  circuit  judges,  supreme 
court  commissioners,  clerks  of  courts  of  record,  masters  and  examiners 
in  chancery,  and  the  register  and  assistant  register  of  that  court,(^) 
commissioners  to  take  affidavits  to  be  read  in  the  court  of  chancery,  (A) 
and  justices  of  the  peace.(i) 

If  the  defendant  resides  out  of  this  state,  the  answer  may  be  sworn  to 
and  authenticated  in  the  manner  prescribed  by  law  for  taking  affidavits, 
out  of  this  state,  to  be  used  in  judicial  proceedings  here.(&)    The  stat- 


(c)  3  Dao.  278.    Hinde,  227.  1  Smith,        (g)  2  R.  S.  284,  ^^  60,  51,  (orig.  ^^ 
246.  49, 60.) 

(<0  Whelpley  ▼.  Van  Epps,  0  Paige,        (h)  1  id.  96,  ^  I,  tab.  3. 
332.  (t)  Lawaof  1840,  p.  187. 

(«)  Fryatt  ▼.  Liodo,  3  Edw.  239.  (k)  Rale  41. 

(/)  Rale  41. 

Vol.  I.  19 
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vXt  opoQ  which  this  rule  is  founded  provides  that,  in  order  to  entitle  the 
affidavit  of  any  person  residing  in  another  state  of  the  union  or  in  any 
foreign  country,  to  be  read  or  received  in  judicial  proceedings  here,  it 
must  be  authenticated  as  follows :  It  must  be  certified  by  some  judge  of 
a  court  having  a  seal,  to  have  been  subscribed  and  taken  befoie  him, 
specifying  the  time  and  place  where  taken.  And  the  genuineness  of 
the  signature  of  such  judge,  the  existence  of  the  court,  and  the  fact  that 
such  judge  is  a  member  thereof,  must  be  certified  by  the  clerk  of  the 
court,  under  the  seat  thereof  (/) 

By  the  second  section  of  the  act  of  1840,  page  235,  commissioners 
appointed  by  the  governor  of  this  state,  under  that  act,  are  authorized 
to  administer  an  oath  or  affirmation,  with  the  same  efiect  as  if  taken  by 
an  officer  authorized  to  administer  oaths,  resident  in  this  state ;  provided 
that  wilful  false  swearing  in  taking  any  such  oath  or  affirmation,  would, 
by  the  laws  of  the  state  wherein  the  same  shall  be  made,  be  deemed 
perjury. 

Endorsing,]  The  answer  having  been  sworn  to,  should  next  be  en- 
dorsed.  This  is  done  by  writing  upon  the  back,  the  title  of  the  cause, 
specifying  bofore  whom  the  cause  is  pending,  and  the  following  under- 
neath— "Copy  answer  of  deft  C.  D.',"  or,  "of  C.  D.  one  of  the  defen- 
dants— E.  F.  Deft's  Sol'r."  Upon  the  copy  to  be  served,  add  "  For 
O.  H.  Esq.  Comp'ts  Sol'r." 

Filing.]  If  the  bill  is  filed  before  the  chancellor,  the  answer,  if  put 
in  while  the  cause  remains  before  him,  must  be  filed  with  the  register  or 
assistant  register.  If  put  in  after  the  cause  is  referred  to  a  vice  chan- 
cellor for  his  decision,  the  answer  mav  be  filed  in  the  office  of  the  clerk 
residing  in  the  circuit  of  such  vice  chancellor.(m) 

An  answer  is  not  strictly  considered  such  until  filed  ;  and  it  ought  not 
to  be  filed  until  the  costs  of  a  contempt  for  not  answering  are  paid.  It 
is  said  to  be  frequently  the  practice,  however,  to  file  the  answer  before 
the  costs  of  the  contempt  have  been  paid ;  and  in  such  case  the  complain- 
ant should  be  careful  not  to  take  an  ofiice  copy  of  the  answer,  or  do  any 
other  act  which  may  be  construed  into  an  acceptance  of  the  answer ; 
for  if  he  does,  he  will  waive  the  contempt.(n) 

ServingJ]  The  answer  having  been  filed,  a  fair  copy  must  be  served 
upon  the  complainant's  solicitor  endorsed  as  above  mentioned. 

Time  for  answering,]    The  defendant's  answer  must  be  put  in  with- 


(0  2  R.  S.  396,  ^  38,  (orig.   ^Hb.)  (n)  2  Dan.  295.     I  id     664.    U  Vc«. 

(m)  Rule  8.  202.     6  Sim.  619. 


\ 
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in  forty  days  after  service  of  a  copy  of  the  bill  and  notice  of  the  order 
to  answer.(o)  But  if  the  defendant  is  unable  to  prepare  his  answer 
within  that  time,  the  time  will  be  extended  by  the  court  on  a  special 
application  for  that  purpose,  on  reasonable  grounds  being  shown.(p) 
In  order  to  obtain  such  an  extension  of  the  time,  amotion  must  be  made 
upon  an  affidavit  showing  the  necessity  for  further  time.  And  further 
time  to  answer,  not  exceeding  sixty  days,  in  case  of  a  resident  defen- 
dant, and  not  exceeding  six  months,  in  case  of  a  non-resident  of  the 
state,  may  also  be  granted  by  a  vice  chancellor  or  injunction  master,  on 
application  and  sufficient  cause  shown  to  him  by  affidavit,  on  such  terms 
and  conditions  as  he  may  direct.  But  no  order  extending  the  time  to 
answer  can  be  granted  by  an  injunction  master,  or  by  a  vice  chancellor 
oat  of  court  after  the  time  for  answering  has  expired,  or  where  time 
has  before  been  granted  by  order  of  the  court,  or  by  a  vice  chancellor 
or  master,  or  by  the  agreement  of  the  complatnant.(9)  This  rule  does 
not  authorize  a  vice  chancellor  or  injunction  master  to  grant  a  chamber 
order  given  the  defendant  time  to  demur.  And  if  a  defendant  puts  in 
a  demurrer  after  an  order  for  further  time  to  answer,  it  is  irregular.(r) 
A  chamber  order,  made  b^  a  vice  chancellor,  giving  further  time  to  an- 
sirer,  but  not  entered  in  the  minutes  of  the  court,  is  a  mere  nullity 
when  not  authorized  by  the  above  rule.(^)  The  defendant  is  not  en- 
titled to  an  ex  parte  order  for  further  time  to  answer,  beyond  the  time 
prescribed  in  the  order  of  the  court,  upon  overruling  a  plea  or  demur- 
rer.(/)  Therefore,  where  a  demurrer  has  been  overruled  on  argument 
and  the  defendant  ordered  to  put  in  his  answer  in  twenty  days  and  pay 
the  costs,  or  that  the  bill  be  taken  as  confessed,  an  ex  parte  order  ex* 
tending  the  time  to  answer  is  irregular.(ti) 

An  order  for  further  time  is  usually  applied  for  ex  parte.  But  where 
the  application  is  made  after  the  time  has  expired,  or  after  a  former  order 
for  time,  notice  of  it  should  be  given.(v) 

By  the  Irish  practice,  a  notice  of  an  application  for  time  to  answer, 
and  an  affidavit  filed  in  support  of  it,  prevent  all  further  proceedings  by 
the  complainant  until  the  motion  is  disposed  of  by  the  coiiTi,{tp) 

A  defendant  who  wishes  further  time  to  put  in  his  answer,  must  make 


{o)  Rule  24.  (/)  Trim  ▼.  Barker,  Tar.  &  Russ.  253. 

ip)  Rule  126.  (u)  Hurd   v.   Haynea,    in    chan.    July 

{q)  Rule  125.  8th,  1842. 

(r)  Barrall    v.   Raioeteaiix,  2  Paige,        (v)  I  Hoff.  Ch.  Pr.  229.     13  Ves.  66. 

331.  19  id.  112. 

(s)  Hunt  V.  Wallia,  6  id.  371.  (ir)  Ormsby  r.  Palmer,  1  Hogan,  191. 
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his  application  before  an  attachment  has  been  issued  against  him,  for 
want  of  an  answer ;  otherwise  he  will  be  in  contempt  and  will  not  be 
allowed  to  make  it.(jr) 

Having  thus  gone  through  with  an  answer  in  its  most  nsual  shape, 
and  considered  its  nature  and  uses,  its  form,  the  engrossing  of  it,  the 
numbering  and  marking  of  the  folios,  signing,  swearinsr  to,  endorsing, 
filing  and  serving,  and  the  time  within  which  it  must  be  put  in  ;  we 
now  propose  to  direct  the  reader's  attention  to  the  practice  in  relation 
to  answers  in  certain  special  cases,  and  upon  some  particular  points  not 
before  adverted  to. 

AneiDer  by  attorney,]  An  answer  by  an  attorney  in  fact  will  in  some 
cases  be  allowed  to  be  put  in  ;  as  where  the  defendant  has  gone,  or  is 
resident,  abroad,  and  has  given  a  general  power  of  attorney  to  defend 
suits,  &>e.(y)  But  this  cannot  be  done  under  a  general  power  of  attor- 
ney to  act  relative  to  the  management  of  an  estate,  even  in  a  suit  which 
relates  to  the  estate.(z)  By  the  English  practice  the  answer  in  such 
cases  is  put  in  without  any  signature,  and  the  power  of  attorney  is  re- 
cited in  the  order  ;(a)  but  by  the  practice  in  this  state  the  answer  is 
signed  by  the  attorney,  and  a  copy  of  the  power  is  annexed  thereto.(6) 

Answer  of  an  infant]  Where  an  infant  is  defendant,  a  guardian  fgd 
litem  must  be  appointed  for  him,  by  whom  an  answer  for  the  infant 
must  be  put  in^  The  manner  of  procuring  the  appointment  of  the  guar"- 
dian  ad  litem  has  been  already  pointed  out,  ante  p.  83. 

In  most  cases  the  guardian  puts  in  a  mere  general  answer,  submitting 
the  rights  of  the  infant  to  the  court.  But  he  is  bound  to  ascertain  what 
are  the  legal  and  equitable  rights  of  his  ward ;  and  if  a  special  answer 
is  necessary  or  advisable  for  the  purpose  of  bringing  such  rights  before 
the  court,  it  is  his  duty  to  put  in  such  an  answer.  If  the  infant  is  a 
mere  nominal  party,  or  has  no  defence  against  the  complainant's  claim. 
And  no  equitable  rights  as  against  his  co^efendants,  which  render  a 
soecial  answer  necessary^  the  general  answer  will  be  sufficient.(c) 

It  is  the  duty  of  the  court  to  see  that  the  rights  of  an  infant  are  not 
prejudiced  or  abandoned  by  the  answer  of  his  guardian.((2) 

The  answer,  in  cases  where  an  oath  is  necessary,  is  to  be  sworn  to  by 


(x)  Taylor  ▼..  Fisher,  6  Sim.  566.  Rep.  340.    This  was  a  sait  in  which  a 

(y)  Bayley  t.  De  Walkiers  10  Yes.  discovery  was  not  desired. 

441.     Harding  F.  Harding,  12  id.  159.  (e)  Knickerbacker    v.    De    Freest,    3 

S  John.  Ch.  Rep.  240.  Paige,  301. 

(2)  Rogers  v.  Cruger,  7  John.  558,  {d)  Barrett  t.  Oliver,  7  Gill  &  John. 

(a)  10  Yes.  441.  191. 

{b)  Damond  ▼.   Magee,  2  John.  Ch. 
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the  guardian,  and  is  termed  his  answer,  and  not  that  of  the  ]nfant.(«) 
For  which  reason  the  infant  is  not  bound  by  such  answer,  and  it  cannot 
be  read  against  him;  as  the  infant  may  know  nothing  of  the  contents 
of  the  answer  put  in  for  him,  or  may  be  of  such  tender  years  as  not  to 
be  able  to  judge  of  it.(/)  Therefore  it  would  be  useless  and  occasion 
unnecessary  expense  to  call  upon  an  infant  to  put  in  a  full  answer  to 
the  complainant's  bill.  It  is  accordingly  held,  that  exceptions  will  not 
lie  to  the  answer  of  an  infant,  for  insufficiency.(2)  But  after  he  be- 
comes of  age  he  may,  by  supplemental  bill,  be  compelled  to  answer,  and 
make  a  discovery.(m) 

If  the  guardian  is  a  co-defendant,  he  need  only  sign  a  joint  answer 
once  ]  as  the  caption  expresses  it  to  be  the  answer  of  the  guardian  in 
.both  capacities*(n) 

The  general  saving  at  the  beginning,  together  with  the  denial  of  com- 
bination, at  the  conclusion,  common  to  all  other  answers,  are  omitted  in 
an  answer  put  in  for  an  infant  by  his  guardian ;  for  he  is  entitled  to  the 
benefit  of  every  exception  which  can  be  taken  to  a  bill,  without  express- 
ly making  it;  and  he  is  considered  incapable  of  the  combination 
charged.  The  general  traverse  is  also  left  out  of  an  infant  defendant's 
answer,  because  it  cannot  be  excepted  to  for  insufficiency,  (o) 

Although  an  infant  cannot  be  called  upon  to  put  in  a  full  answer  to 
the  complainant's  bill,  yet  he  may  state  in  his  answer  any  thing  which 
he  means  to  prove,  in  the  way  of  defence.(p) 

Where  a  general  answer  has  been  put  in  for  an  infant  defendant  by 
his  guardian  ad  litem^  the  infant,  upon  his  becoming  of  age,  and  before 
decree,  is  entitled,  as  a  matter  of  right,  to  an  order  allowing  him  to  put 
in  a  new  answer,  upon  his  showing,  to  the  satisfaction  of  the  court,  that 
a  new  or  further  answer  is  necessary  to  protect  his  rights.(j)  But  he 
is  entitled  to  the  benefit  of  this  privilege  only  for  the  protection  of  his 
own  rights,  and  not  as  a  means  of  injuring  the  case  of  his  adversary 
without  benefitting  his  own.(jrg) 


(e)  Wrotlesley  r.  Bendish,  3  P.  Wm«.  (n)  Anon.  2  Jac.  &  W.  553.  3  Vei. 

937.      Roffcri   t.  Cruger,   7  John.  581.  &  B.  563. 

Carth.    79.      3    Mod.   «58.     2    Swansl.  W^itt'.254.                      t,.  u    j     • 

375.    2      Stark.    366.    Hinde,    241.      1  («)  Per  Lord  Ch.  Baron  Richards  m 

Dan  233,  ^35.  -^^  y  ^**"'  ^*  l-^ro*>>^*h»  ^  Price,  398. 

(/)    Id.  ib.  Stephenson    ▼.    Stephen-  (y)  Stephenson  T.Stephenson,  6  Pwge, 

son    6  Paige,  353.  363.  James  v.  James,  4  id.  115.     Kel- 

(h  Sinidwiolf  ▼.   Parpiter,  Bunb.  338.  sail  v.  Kelsall,  2  Mv.  &  Keen,  409. 

CepeUDd  V.  Wheeler,  4  Bro.  C.  C.  256.  (qq)  Malooe  ▼.  O'Connor,  2  Dru.  & 

13  Ves.  274.  Walsh,  491. 

{m)   Marquis  of  Waterford  t.    Knight, 
9  Bligh,  307. 
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An  infant  wishing  to  make  a  new  defence  must  apply  to  the  court  as 
early  as  possible  after  attaining  the  age  of  twenty-one ;  for  if  he  is 
guilty  of  any  laches,  his  application  will  be  refused.(r)  Nor  will  it  be 
granted  on  his  coming  of  age,  without  an  affidavit  that  he  can  now  make 
a  better  defence  than  that  previously  put  \n.{8) 

An  infant  may  also  apply  to  put  in  a  better  answer  at  any  time  dur- 
ing the  suit,  and  before  coming  of  age,  provided  there  is  a  foundation 
for  it  upon  the  merits.(/)  And  he  may,  by  petition  merely,  stay  pro- 
ceedings in  the  cause  until  he  is  prepared  with  his  answer.(tA) 

The  answer  of  an  infant  by  his  guardian  ad  litem  is  considered  a 
pleading  merely,  and  not  an  examination  for  the  purpose  of  discovery. 
It  is  not  evidence  in  his  favor,  therefore,  although  it  is  responsive  to 
the  bill  and  sworn  to  by  the  guardian  ad  litem.{v)  Nor,  as  has  been 
already  stated,  can  it  be  read  against  him*{w)  And  a  complainant  can- 
not, by  any  form  of  pleading,  compel  an  infant  to  become  a  witness 
against  himself.(t/n/7) 

The  other  formalities  in  taking  the  answer  of  an  infant  are  the  same, 
mutatis  mutandis,  with  those  observed  in  putting  in  the  answer  of  a 
party  under  noincapacity.(ar) 

Answer  of  a  married  woman,]  It  is  a  general  "rule  that  in  a  suit 
against  husband  and  wife,  the  husband  must  procure  the  joint  answer  of 
himself  and  wife  to  be  put  in,  or  the  bill  may  be  taken  as  confessed 
against  both.(irj:)  And  if  either  party  wishes  to  answer  separately,  an 
order  should  be  first  obtained  allowing  it.(^)  But  where  the  wife  lives 
separate  from  her  husband,  and  is  not  under  his  control,  the  court  will 
upon  motion,  accompanied  by  an  affidavit  verifying  the  circumstances, 
give  the  husband  leave  to  put  in  a  separate  answer.(z)  Upon  the  same 
principle,  process  of  contempt  will  be  stayed  against  the  husband,  for 
want  of  his  wife's  answer,  on  his  making  an  affidavit  that  she  has  left 
him  and  that  he  has  no  power  over  her.(a)  In  a  case  where  the  hus- 
band, who  had  put  in  a  separate  answer,  moved  that  he  might  be  at 


(r)   Mason  v.  Dabow  et  al.   S  Hayw.  {w)  Stephenson  v.  Stephenson,  supra. 

178.  (ww)  Buikley  v.  Van  Wyck,  supra. 

(«)   Bennett    ▼.    Leigh,  1   Dick.     89.  (x)  Hinde,  242. 

Cecil  V.  Lord  Salisbury,  2  Vern.  224.  (xx)   Bilton   v.  Bennett    and  wife,   4 

{t)  Bennett  r.  Lee,  2  Atk.  487,  529.  Sim.  17.  See  Leaviit  v.  Crugerand  wife, 

Savage   v.  Carroll,  1  Ball   &  B.  549.      1  1  Paipe,  421. 

Fowl.  Exch.  Pr.   470.  (y)  Id  ib. 

(u)   Shield's  heirs  v.  Bryant,  2  Marsh.  (z)  Chambers  v.  Ball,  I    Anst.  269. 

Rep.  344.  Garoy  y.  Whittingham,  1  Sim.  &  Stu. 

(v)    Buikley    v.  Van  Wyck,  5  Paige,  163. 

536.    Stephenson  v.  Stephenson,  6  Paige,  (a)   Leithly  v.  Taylor,   ]  Dick.  373. 

353.  Lloyd  t.  Basnet,  id.  143. 
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liberty  to  answer  separately  from  his  wife,  and  that  he  might  not  be  lia- 
ble to  process  on  account  of  his  wife  not  putting  in  an  answer,  on  an 
affidavit  that  his  wife  lived  separate  and  apart  from  him,  and  that  he  had 
uo  control  or  influence  over  her,  the  court  held  that,  as  he  had^ already  put 
iq  a  separate  answer,  there  was  no  necessity  for  that  part  of  the  motion 
which  related  to  the  answer,  but  made  the  order  as  to  the  latter  part.(6) 

Under  ordinary  circumstances,  however,  a  husband  cannot  answer  sep- 
arately from  his  wife  without  the  sanction  of  an  oi-der  for  that  purpose; 
and  if  he  does  so,  his  answer  by  the  English  practice,  will  be  treated  as 
a  nullity  and  the  bill  may  be  taken  as  confessed.((?)  By  our  practice, 
putting  in  such  an  answer  is  only  considered  an  irregularity ;  and  the 
courts  on  motion,  in  such  a  case,  will  order  the  answer  to  be  taken  from 
the  files.[cc]  But  as  long  as  it  remains  upon  the  file,  it  cannot  be 
treated  as  a  nullity,  by  the  opposite  party. 

If  a  wife  appears  and  afterwards  absconds,  process  will  be  stayed  against 
the  husband  and  liberty  given  tosueoutasequestration  against  the  wife.(«{) 

And  if  a  married  woman  obstinately  refuses  to  join  in  a  defence  with 
her  husband,  the  husband  may  in  like  manner  be  allowed  to  defend  him- 
self, and  the  complainant  must  proceed  separately  against  the  wife.(e) 

As  the  husband  may  in  certain  cases  be  allowed  to  answer  separately 
from  his  wife,  so  the  wife  may,  upon  her  own  application  to  the  court, 
and  for  good  cause  shown,  obtain  an  order  to  put  in  her  answer  inde- 
pendently of  her  husband.  Therefore,  if  she  cannot,  in  conscience,  con- 
sent to  such  an  answer  as  is  drawn  up  by  her  husband,  she  is  not  obli- 
ged to  submit  to  it,  but  upon,  application  to  the  court  she  may  be  con- 
sidered as  a  separate  person,  and  will  be  allowed  to  answer  separately 
from  her  husband.  And  if  a  husband  insists  that  his  wife  shall  put  in 
an  answer  contrary  to  what  she  believes  to  be  the  fact,  and  by  menaces 
prevails  upon  her  to  do  so,  this  is  an  abuse  of  the  process  of  the  court, 
and  he  may  be  punished  for  the  contempt  (/*) 

The  cases  in  which  a  woman  usually'obtains  an  order  to  answer  sepa- 
rately from  her  husband,  are  those  in  which  she  claims  an  adverse  inter 
est — where  husband  and  wife  are  made  defendants  in  right  of  the  wife — 
where  she  lives  separate  from  him,  or  disapproves  of  the  defence  he  in- 
tends to  make— or  where  the  husband  is  out  of  the  jurisdiction.(g^)    So 


(b)  Berry  ▼.  Cane,  3  Mad.  472.  (/)  Ex  parte  HaUom,  2  Atk.  60. 

(c)  Bilton  V.  Bennett,  4  Sim.  17.  (g)  Anon  2  Eq.  Ca.  Abr.  66.     1  Dan. 
(cc)  Leavitt  V.  Cruger,  1  Paifre,421.  210.    1  Smith,  253.    Where  the    hoe-. 

(d)  Sampson  v.  Overton,  1  Dick.   133.  band  is  out  of  the  jurisdiction,  the  com- 

(e)  Paine  v.  — ,  1  Ch.  Cas.  296.  Cham-  plainant  may  sometimes  compel  the  wi«© 
hers  V.  Bull,  1  Anst.  269.  Bunb.  17.  1  to  answer  separately.  1  Smith,  254, 
Dick.  13.    Leavittv.  Crager,  1  Paige,  421.  (n.  1). 
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where  she  denies  the  marriage  with  her  alleged  hiisband,  she  will  be 
allowed  to  put  in  a  separate  answer,  but  without  prejudice  to  any  ques- 
tion as  to  the  validity  of  the  marriage.(A) 

As  a  general  rule,  if  a  feme  covert  wishes  to  answer  separately,  she 
must  apply  to  the  court,  upon  motion  or  petition,  for  an  order  permitting 
it ;  and  if  her  separate  answer  is  put  in  without  such  an  order,  it  may  be 
taken  off  the  file.(t) 

But  if  her  separate'  answer  be  put  in  without  such  an  order,  and  the 
same  be  a  fair  and  honest  answer  and  deliberately  put  in,  with  the  con- 
sent of  the  husband,  and  the  complainant  accepts  of  it  and  replies  to  it, 
the  court  will  not,  on  the  motion  of  the  wife,  or  her  executors,  set  it 
aside.(A)  So  if  a  husband  files  a  bill  against  his  wife,  he  admits  her  to 
be  a.  feme  sole,  and  she  must  put  in  her  answer  as  such  ;  and  no  order 
is  necessary  to  warrant  her  in  so  doing.(Z)  And  if  she  does  not  put  in 
her  answer,  in  such  a  case,  the  husband  may  obtain  an  order  to  compel 
him  to  do  so.(m) 

A  married  woman  obtaining  an  order  to  answer  separately,  becomes 
a  substantial  party  to  the  suit,  is  entitled  to  the  usual  time  to  put  in  her 
answer  from  the  date  of  the  order,  and  is  not  bound  by  any  order  ob- 
tained by  her  husband  on  behalf  of  himself  and  her.(n)  Upon  obtain- 
ing an  order  to  answer  separately,  she  renders  herself  liable  tp  process 
of  contempt  in  case  she  does  not  put  in  her  answer  pursuant  to  the  or- 
der.((?) 

The  application  for  an  order  that  the  wife  answer  separately,  may  be 
made  either  by  the  wife  herself,  or  by  the  complainant^  or  the  husband* 
(p)    The  application  by  whotpsoever  made,  should  be  upon  notice.(9) 

Where  husband  and  wife  are  defendants,  it' is  necessary  that  the  wife 
as  well  as  the  husband  should  put  in  a  full  answer.  But  she  will  not 
be  compelled  to  answer  to  any  thing  which  may  expose  her  to  a  forfeit- 
ure.(r)  Nor  is  she  obliged  to  discover  whether  she  has  a  separate  es- 
tate ;  unless  the  bill  is  so  framed  as  to  warrant  the  court  in  making  a 


(h)  Wybourn  ▼.  Blount,!  Dick.  156.  (o)  Powell  v.  Prentice,  Ridgw.  P.  C. 

(t)  Ferine  r.  Swaine,  1  John.  Ch.  Rep.  368. 

34.    Prac.  Reg.  63.  (p)  Dick.   165.     1  Vee.  sen.  383.     1 

{k)  Diike  of  Chandos  y.  Talbot,  3   P.  Smith,  354,  n.  (1). 

Wms.  371.  (?)  Cary  t.  Whiuingham,  1  Sim.  & 

(0  Ex  parte  Strangeways,  3  Atk.  478.  Stu.  163. 

(m)  AinsHe  v.  Medlicott,  13  Ves.  366.  (r)  Wrotlealcy   t.  Bendith,  3  Peer 

(n)  Jackson   t.    Haworth,    1    Sim.   &  Wms.  335. 
Stu.  161. 
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decree  against  sach  separate  estate.(5)  Neither  will  she  be  compelled 
to  make  a  discovery  which  may  expose  her  husband  to  a  charge  of  felo- 
ny ;  and  if  called  upon  by  the  bill  to  do  so,  she  may  demur.(^) 

The  answer  of  the  wife  cannot  be  used  as  evidence  against  her  hus- 
band. Therefore  where  a  bill  was  filed  before  the  statute  of  frauds 
against  husband  and  wife,  to  discover  a  trust  in  a  matter  in  which  she 
was  concerned  as  executrix,  and  they  disagreed  in  their  defence  and 
put  in  separate  answers,  the  husband  denying  and  the  wife  admitting  the 
trust ;  at  the  hearing,  the  complainant  having  proved  the  trust  by  one 
witness  only,  insisted  on  the  wife's,  confession  in  her  answer ;  but  it  was 
held  that  her  answer  could  not  bind  her  husband,  and  the  bill  was  dis- 
missed.(v)  In  Rutter  v.  Baldw%n^{v)  the  court  agreed  clearly  that  a 
wife  can  never  be  permitted  to  answer  or  to  give  evidence  in  any  way 
to  charge  her  husband ;  and  that  where  a  man  marries  a  widow,  execu- 
trix &c.,  her  evidence  shall  not  be  allowed  to  charge  her  second  hus- 
band.(i£^)  But  in  that  case  the  wife  having  held  herself  out  as  a  feme 
solcj  and  treated  with  the  complainant  and  other  parties  to  the  cause 
who  were  ignorant  of  her  marriage  in  that  character ;  and  it  having 
been  proven  that  on  some  occasions  the  husband  had  given  in  to  the 
concealment  of  the  marriage,  the  court  allowed  the  answer  of  the  wife 
to  be  read  as  evidence  against  him. 

But  the  separate  answer  of  a  married  woman  may  be  read  against 
herself,  notwithstanding  her  coverture.(^) 

And  where  husband  and  wife  are  defendants  in  a  suit  relating  to  the 
personal  property  of  the  wife,  and  they  put  in  a  joint  answer,  it  may  be 
read  against  them  for  the  purpose  of  fixing  them  with  the  admissions 
contained  in  it;  but  where  the  subject  matter  relates  to  the  inheritance 
of  the  wife,  it  cannot  ;(y)  such  joint  answer  being  considered  the  an- 
swer of  the  husband  alone.(yy)  And  where  the  husband  does  not  an- 
swer, the  answer  of  the  wife,  in  a  case  relating  to  her  inheritance,  is  no 
answer ;  and  if  the  husband  will  not  appear,  no  decree  can  be  had 
against  her  for  her  inheritance.(z) 

If  the  wife  is  absent  from  the  state,  the  husband  may,  on  application 
to  the  court,  have  an  order  for  time  to  issue  a  commission  to  obtain  her 


(s)  Francis  r.  Wigzell,  1  Mad.  358.  (y)  Efansv.  Cogan,  9  Peer  Wms.  448- 

(/)  Cartwright  ▼.  Green,  8  Ves,  405.  Merest  ▼.  Hodgson,  9  Price,  563.     3  My* 

(tt)  Anon.  3  Ch.  Ca.  39.  5  Yes.  333.  &  K  078 

15  id.  159.  (yy)  Elston  t.  Wood,  3  My.  acd  Keen, 

(v)  1  Eq.  Ca.  Abr.  337.  678. 

(10)  Vide  Cole  t.  Gray,  3  Vem.  79.  (z)  Ward  t.  Moath,  3  Ch.  Ca.  173.  1 

(x)  Codrington  r.    £arl  of  Shelbame,  Eq.  Ca.  Ab.  65. 
3  Diek.  476.    Le  Naye  t.  Neve,  3  Atk. 
648. 

Vol.  I.  20 
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oath  to  the  answer ;  and  if  she  refuses  ta  answer,  the  bill  may  be  taken 
as  confessed  against  her.(a) 

Where  the  complainant  seeks  relief  out  of  the  separate  estate  of  the 
wife,  however,,  the  subpoena  must  be  served  upon  her  personally,  and 
she  may  put  in  a  separate  answer;  the  husband  in  such  a  case  being 
considered  only  a  nominal  partyw  And  if  the  wife  is  absent,  a  publica- 
tion of  the  order  to  appear,^  under  the  statute,  must  be  resorted  tO) 
againsi  her.(&') 

A  joint  answer  df  husband  and  wife  must  be  sworn  to  by  both,  unless 
the  complainant  consents  to  receive  such  answer  upon  the  oath  of  the 
husband  only.(c) 

Answer  of  an  idiot  or  lunatic]  The  answer  of  an  idiot  or  lunatic  is 
similar  to  that  of  an  infant,  and  should  be  sworn  to  by  his  committee,  in 
the  same  manner  ls  the  answer  of  an  infant  is  verified  by  his  guardian 
ad  litem. 

Whenever  a  suit  is  brought  against  an  idiot  or  lunatic  respecting  his  es- 
tate, his  committee,  if  he  has  one,  is  a  necessary  party  to  the  suit.(ci) 
And  by  the  English  practice  the  committee  applies  by  motion  or  peti- 
tion, to  be  appointed  guardian  of  the  idiot  or  lunatic,  to  answer  and  de- 
fend the  suit ;  which  is  generally  ordered  of  course.(c)  If  it  happens, 
however,  that  the  idiot  or  lunatic  has  no  committee,  or  the  committee, 
has  an  interest  opposite  to  that  of  the  idiot  or  lunatic,  an  order  may  be 
obtained  for  appointing  another  person  as  guardian,  to  defend  the  suit  for 
him.(/)  And  where  the  defendant  is  represented  to  be  in  a  stale  of  in- 
capacity, the  court  will  not  permit  hiis  answer  to  be  received  without 
oath  and  signature ;  though  he  is  a  mere  trustee  and  without  interest ;  but 
will  appoint  a  guardian  by  whom  he  may  answer.(g-) 

Answer  of  a  foreigner.']  In  the  case  of  a  foreigner  not  sufficiently 
versed  in  the  English  language  to  answer  in  that  tongue,  an  order  of 
course  must  be  obtained,  upon  motion  or  petition,  for  an  interpreter ; 
and  the  answer  being  engrossed  in  the  foreign  language,  a  translation 
thereof  must  be  made  by  the  interpreter,  and  annexed.  The  foreigner 
must  be  sworn  to  his  answer,  in  order  to  which,  the  interpreter  attend- 
ing is  previously  sworn  to  interpret  truly,:  and  conveys  to  the  defendant 
the  language  of  the  oath.  At  the  same  time  he  swears  to  the  transla- 
tion as  true  and  just  to  the  best  of  his  ability  ;  and  the  jurat  is  adapted 
thereto.(A) 


(a)  Leaviu  v.  Cruger,  1  Paige.  421.  [d)  Mitf.  Eq.  PI.  4. 

(h)    Ferguson  ▼.   Smith,  3  John.   Ch.        {e)  Hind.  253.     1  Dan.  Ch.  Pr.  310. 


139.     1  Paige,  422.     1  Hoff.  Ch.  Pr.  232.        (/)  Mitf.  82. 

(c)  New  York  Chemical  Company  v.        (e)  Wilson  t.  Grace, 
Flowers  et  uz.,  6  Paige,  654.  (A)  Hinders  Ch.  238. 
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Where  the  answer  is  taken  abroacl,  in  a  foreign  language,  the  court 
xefti  order  it  to  be  interpreted  by  a  sworn  interpreter  and  the  translation 
to  be  filed  with  the  original.(t)  Aud  it  has  been  decided  in  Ireland 
that  the  answer  of  a  foreigner  wiio  does  not  understand  English  must 
be  sworn  in  the  languacrc  he  speaks,  a^d  be  filed  with  an  English  trans- 
lation; and  if  he  files  an  answer  in  English  only  It  will  be  taken  off  the 
file.(;r) 

AnstDjsrofa  deaf^nd  dumb  person/^  The  same  course  of  proceeding 
seems  proper  where  the  defendant  is  deaf  and  damb.(t)  In  a  case,  how- 
fcver,  which  occurred  in  1745,  a  different  course  appears  to  have  becH 
adopted.  The  defendant  being  deaf,  and  mcapa))le  of  giving  instructions 
for  his  answer,  the  court  ordered  a  coiximission  to  issue  for  taking  the 
answer  in  the  old  way,  with  the  bill  annexed,  for  the  commissioners 
themselves  to  endeavor  to  take  the  ^nswer.(i7i) 

Answer  of  a  blind  person-]  Where  a  defendent  is  blind,  some  other 
person  must  swear  that  he  has  truly,  distinctly,  and  audibly  read  over 
the  contents  of  the  answer  to  the  defendant.  The  defendant  must  also 
swear  to  the  answer.(n) 

Answer  of  an  illiterate  person.]    Where  an  answer  is  put  in  by  an 
illiterate  person,  who  can  neither  read  nor  write,  by  the  practice  of  the 
court  of  Exchequer  in  England  the  solicitor  for  the  defendant  must  make 
an  affidavit  that  he  has  read  over  the  answer  to  the  defandant.  and  that 
the  defendant  understood  it.    And  this  .shovild  be  stated  in  the  jurat. 
And  in  a  case  where,  instead  of  the  above  form^  the  jurat  stated  (th^ 
answer  having  been  taken  by  commission,)  that  the  answer  had  been 
read  over  to  the  defendant  by  one  of  the  commissioners,  and  that  the 
defendant  declared  that  he  perfectly  understood  it,  the  answer  was  con- 
sidered irregular,  and  was,  upon  motion,  t^ken  off  the  file.(o)    So,  where 
an  answer  by  an  illiterate  person  w:as  not  accompanied  by  any  affidavit 
of  his  solicitor  as  to  its  having  been  read  over  to  him.  Sec.  and  the  jurat 
did  not  express  that  he  had  affixed  his  mark  in  the  presence  of  the  com- 
missioners, it  was  ordered  to  be  taken  off  the  file  for  ijregularity.(p)    In 
the  court  of  chancery^  however,  an  affidavit  by  the  solicitor  is  not  re- 
quired ;  but  in  the  jurat  returned  in  that  court,  it  is  expressly  stated 
that  the  party  made  his  mark  in  the  presence  of  the  commissioners. 
The  form  of  the  jurat  in  such  cases  is  as  follows:    This  answ:er  was 


(0  iBapk   T.  Solomons,    1    Fowr.    Ex.  (m)  Gregory  v.  Weaver,  ibid. 

Pr.  4d7.    Simmonds  ▼.  Dh  Barrq,  3  Bro.  (n)  3  Dan.  280. 

Ch.  R.  263.  (p)  Attorney  Gen.  y.  Malim,  1  Youngej 

{k)  Hayes  t.  Lequin,  1   Hogan,  274.  376. 

(i)  Raynolda  t.    Jonea,  cited   3  Dan.  (0)  Pilkington  r.  Himaworth,  1  Tounff 

Ch.  Pr.  280.  &  Col.  613. 
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taken,  and  the  above  named  defendant  C.  D.  has  duly  sworn  to  the  same 
upon  the  Holy  Evangelists,  at,  &c.  this  ....  day  of  ....  [the  same 
having  been  first  read  over  and  explained  to  the  said  C.  D.  who  appear- 
ed perfectly  to  understand  the  same,  and  make  his  mark  thereto  in  our 
presence,"]  &c.(y) 

Answer  of  a  Corporation.]  The  answer  of  a  corporation  is  usually 
put  in  under  the  corporate  seal,  and  without  oath.(r)  But  where  it  is 
the  object  of  the  corporation  to  obtain  a  dissolution  of  an  injunction,  it 
is  necessary  to  hcve  the  answer  verified  by  the  oath  of  some  of  the  cor- 
porators or  officers  of  the  corporation  who  are  acquainted  with  the  facts ; 
as  the  injunction  cannot  be  dissolved  upon  an  answer  without  oath,  de- 
nying the  equity  of  the  bill.(*) 

The  answer  of  a  corporation  should  be  signed  by  the  president.  It  is 
usual  for  the  secretary  or  cashier  to  sign  it  also. 

Individual  members  of  a  corporation  may  be  called  upon  to  answer 
to  a  bill  of  discovery  under  oath  ;  but  in  that  case  the  individuals  must 
be  named  as  defendants  in  the  bill.(/)  But  where  a  bill  was  filed 
against  a  corporation  generally,  who  put  in  an  answer  under  their  cor- 
porate seal,  the  court  refused,  on  motion,  to  order  certain  officers  of  the 
corporation  to  make  oath  to  the  answer  so  filed.(ti)  And  whenever  a 
discovery  from  the  officers  would  be  prejudical  to  the  corporation  and 
not  be  necessary  to  the  complainant's  case,  the  officers  are  not  bound 
to  make  the  discovery .(v) 

Upon  the  answer  of  the  officers  or  agents  of  a  corporation  joined  as 
defendants  with  the  corporation  for  purposes  of  discovery,  no  decree  for 
relief  can  be  founded,  either  as  against  them  or  the  corporation.  After 
putting  in  their  answer  they  may  be  examined  as  witnesses  by  the  com- 
plainant.(t(7) 

But  where  the  officer  of  the  corporation  from  whom  the  discovery  is 
sought  is  a  mere  witness,  and  the  facts  he  is  required  to  discover  are 
merely  such  as  might  be  proved  by  him  on  his  examination,  he  ought 
not  to  be  made  a  party.  Thus,  where  an  officer  of  the  Bank  of  England 
was  made  a  party  for  the  purpose  of  obtaining  from  him  a  discovery  as 
to  the  times  when  the  stock  in  question  in  the  cause  had  been  transfer- 


(q)  1  Young  &  Col.  616,  note.  117.    3  Peer  Wms.  310.    1  Bro.  C.  Rep. 

(r)  Vermilyea  t.  Fulton  Bank,  1  Paige,  469. 
37.    1  Smith's  Ch.  Pr.  188.  (v)  Id.  ib. 

(*)    Fulton   Bank    v.    New- York    and        (»)  2  Bac.  Abr.  Corp.  13, 2. 
Sharon  Canal  Co.,  1  Paige,  311.  (w)   Vermilyea   v.  Fulton  Bank,    1 

(0  Brumley  y.  The  Westchester  Man.  Paige,  37. 
Society,  1  John.  Ch.  R.    36^.     1  Vera. 
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red,  and  he  demurred  to  the  bill,  the  court  allowed  the  demurrer,  on  the 
ground  that  the  officer  was  in  that  case  merely  a  witness.(T) 

A  contrary  doctrine,  however,  seems  to  prevail  in  Massachusetts.  In 
Wright  y.Dame,{Tx)\t  was  decided  that  a  member  of  a  corporation,though 
not  an  officer  or  agent  thereof,  might  be  made  a  party  to  a  bill  against 
the  corporation  and  individuals  for  disc9very  and  relief;  and  that  he  is 
bound  to  answer,  on  oath,  so  much  of  the  bill  as  seeks  for  a  discovery 
of  matters  affecting  the  corporation.  And  it  is  not  necessary  the  bill 
should  aver  that  the  corporation  thus  made  a  defendant  has  any  informa- 
tion which  is  not  possessed  by  other  members.  Nor  need  the  bill  assign 
any  special  reason  for  requiring  such  defendant  to  make  the  discovery 
prayed  for.(y) 

Where  officers  of  a  corporation  are  made  defendants  together  with 
the  corporation,  the  court  will  not  compel  them  to  put  in  a  joint  an- 
swer with  the  latter.  The  corporation  has  a  right  to  put  in  a  separate 
answer,  to  deny  facts  which  the  officers  may  suppose  to  exist,  or  to  make 
admissions  and  oSeTs,{yy) 

Although  it  is  not  an  unusual  practice  to  make  the  clerk  or  other 
principal  officer  of  a  corporation  a  party  to  a  suit  against  such  corpora- 
tion, for  the  purpose  of  eliciting  from  him  a  di  covery  of  entries  or  or- 
ders  in  the  books  of  the  corporation,  yet  where  such  is  not  the  case,  it 
is  still  the  duty  of  the  corporation,  when  informed  of  the  nature  and  ex- 
tent of  the  claims  made  upon  them,  to  cause  diligent  examination  to  be 
made  before  they  put  in  their  answer,  of  all  deeds,  papers,  and  muni- 
ments in  their  possession  or  power ;  and  to  give,  in  their  answer,  all 
the  information  derived  from  such  examination.    And  it  was  said  by 
Sir  J.  Leach,  master  of  the  rolls,  that  if  a  corporation  pursue  an  oppo- 
site course,  and  in  their  answer  allege  their  ignorance  upon  the  subject, 
and  the  information  acquired  is  afterwards  obtained  from  the  schedules 
to  their  answer,  the  court  will  infer  a  disposition  on  the  part  of  the  cor- 
poration to  obstruct  and  defeat  the  course  of  justice ;  and  on  that  ground 
will  charge  them  with  the  costs  of  the  suit.(z) 

If  the  majority  of  the  members  of  a  corporation  are  ready  to  put  in 
their  answer,  and  the  head  or  other  person  who  has  charge  of  the  com- 
mon seal  refuses  to  affix  it,  application  must  be  made  to  the  supreme 


(»)  How  T.  Best,  5  Mad.  19. 
{xx)  1  Metcalf,  237. 
(y)  id.  ib. 


(yy)  Vermilyea   v.    Fulton    Bank  su- 
pra. 

(«)  Attorney  Gen.  r.  East  Retford,  8 
My.  Si  K.  35. 
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court  for  a  mandamus  to  compel  him  ;  and  in  the  meantime  the  court 
of  chancer jr  will  stay  the  process  against  ithe.corporation.(a) 

Where  a  suit  is  instituted  against  a  torparation  sole,  he  must  appear 
and  defend,  and  be  proceeded  against,  in  the  same  manner  as  if  he  were 
a  private  individual.(&) 

V  Answer  af  an  Attorney  General.]    The  answer  of  an  attorney  gea- 
eral  is  put  in  without  oath,  but  should  be  signed  by  him.(c) 

It  is  eqtijrely  in  his  discretion  whether  he  will  put  in  a  full  answer  or 
not.(cf)  The  nscial  course,  however,  is  for  him  to  put  in  a  general  an* 
swer,  stating  that  he  is  a  stranger  to  the  matters  contained  in  the  bill, 
and  leaves  the  complainant  to  make  out  his  case  as  he  may  be  able,  and 
submit  the  interests  of  the  state  to  the  protection  of  the  court. (c)  But 
he  will  be  permitted  to  withdraw  this  answer  and  put  in  another  insist- 
ing upon  the  particular  light  of  the  sta(e.(/)  And  whenever  the  inter* 
ests  of  the  4»tate  or  the  purposes  of  public  justice  require  it,  a  full  an* 
swer  will  be  put  in  by  him,  at  first.(^) 

The  answer  of  the  attorney  general  cannot  be  excepted  to  for  insuf- 
ficiency \{h)  even  though  it  be  <o  a  cross  btU  filed  by  the  defendant  in 
an  information  for  the  purpose  of  obtaining  a  discovery  of  matters  al- 
leged to  be  material  to  his  defence  to  the  information.(i)  But  where  a 
cross  bill  is 'filed  against  an  attorney  general,  praying  relief  as  well  as 
a  discovery,  he  cannot  protect  himself  from  answering  by  means  of  a 
demurrer.(A:) 

.  JbitU  or  separate  anstoer.]  Two  or  more  persons  may  join  in  the 
same  answer,  and  where  their  interests  are  the  same  and  they  appear  by 
the  same  solieitor,  they  ought  to  do  so,  unless  some  good  reason  exists 
for  their  answering  separately.  The  130th  rule  of  this  court  provides 
that  where  the  same  solicitor  appears  for  two  or  move  defendants,  or 
different  solicitors  who  are  partners  appear  for  several  defendants,  and 
separate  answers  are  put  in,  the  taxing  ofiicer  shall  consider  whether 
such  separate  answers  were  necessary  and  proper ;  and  disallow  any 
part  of  the  costs  thereby  unnecessarily  or  improperly  incurred. 

In  England  no  preliminary  inquiry  will  be  permitted  as  to  the  expe- 
diency of  filing  separate  answers  by  the  same  solicitor ;  not  even  with  a 


(a)  See  Rex   t.  Wyndham,  Cowp.  377.  (/)  Id.  ib. 

Bac.  Ab.  lit.  Corp.  13.  {g)  Colebrook  ▼.  Atl'jr  Gen.,  7  Price, 

(b)  I  Dan.  189.  103.     Crawford  v.  Att>  Gen.,  id.  1. 

(c)  1  Fov.  Exch.  Pr.  461.  (A)  1  Fow.  Ex.  Pr.  468.    S  id.  11. 

(d)  DaTison  v.  Allorney  Gen.  5  Price,  (i)  1  Dan.  185. 

398,  n.  W  Dean    v.    Att^y  Gen.,  I  Young  & 

(tf)  Errington  v.  Att'y  Gen.,  Bunb.  303.  Col.  209. 
1  Newl.  Pr.  103. 
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view  to  modify  the  costs^hich  the  complainant  most  pay  upon  dismissing 
his  bill.  It  is  only  at  the  hearing,  when  all  danger  of  prejudice  to  the 
parties  is  over,  that  the  court  will  make  any  order  upon  the  8ubject.(/) 
But  the  rule  of  our  court  of  chancery  above  referred  to,  will  apply  to  a 
case  of  dismissal,  as  welt  as  tQ  any  other,  and  protect  the  party  from 
paying  suofa  unnecessary  costs  thereon.  < 

Where  two  defendants  answer  jointly,  and  one  speaks  positively  for 
himself^  the  other  may,  in  cases  where  he  is  not  <Aarged  with  any  thing 
upon  his  own  knowledge,  say  that  he  perused  the  answer  and  believes 
it  to  be  true ;  but  it  is  otherwise  where  the  defendants  answer  separate*- 
ly.(m) 

It  is  a  general  rule  that  where  a  joint  fiduciary  character  exists,  a  joint 
defence  should  be  adopted.  But  this  rule  does  not  apply  where  the 
joint  parties  are  liable  to  account  and  incur  responsibility  as  in  the  case 
of  executors  and  trustees.(}t) 

Where,  in  a  suit  against  twelve  defendants,  dn  answer  was  put  in  and 
filed,  purporting  to  be  the  joint  and  several  answer  of  all,  but  was  in  fact 
not  signed  or  sworn  to  by  one  of  the  defendants  ;<  and  after  a  replica- 
liQn  was  filed,  proofs  taken,  the  cause  'set  down  for  hearings  a  motion 
fi)r  re-examination  of  a  witness^  a  denial  of  the  same,  an  appeal  from 
such  decision,  and  a  motion  to  file  a  supplemental  answer,  a  separate 
answer  was  filed  without  the  leave  of  the  courtj  by  the  defendant  who 
had  not  joined  in  the  original  answer,  setting  forth  substantially  the 
same  defences  wished  to  be  set  forth  in  the  supplemental  answer ;  it 
was  held^  that  the  separate  answer  was  filed  irregularly,  and  it  was  di- 
rected to  be  taken  oflf  the  files  of  the  court.(o) 

A  joint  answer  of  husband  and  wife  must  be  sworn  to  by  both  ;  un- 
less the  complainant  consents  to  receive  such  answer  upon  the  oath  of 
the  husband  only.(p) 

Answer  to  amended  bill]  In  answering  an  amended  bill  the  defen- 
dant, if  he  has  answered  the  original  bill,  should  answer  only  those  mat- 
ters which  have  been  introduced  by  the  amendments.({r)  In  fact,  the 
answer  to  an  amended  bill  constitutes,  together  with  the  answer  to  the 
original  bill,  but  one  record,  as  much  as  if  it  had  been  engrossed  on  the 
same  paper  ;(r)  in  the  same  manner  that  an  original  and  an  amended 


(/)  Yanaandaa  v.  Moore,  1  R088.  441.        (p)  Now- York  Chemical  Co.  r.  Flow- 
Cm)  1  Harr.  185.  era  et  nx.,  6  Paige,  654. 
(n)  Reade  t.  Sparkes,  1  MoIIoy,  8.  (q)  Hinde's  Ch.  99. 
(0)  Fahon  Bank  t.  Beach,  2  Paige,        (r)   Mitf.    Eq.    PI.    257.     Hildjard  r. 
307:  S.  C.  6  Wend.  36.                            Creasj,   3   Atk.    303.     Benningtoa  Iron 

Co.  T.  Campbell,  2  Paige,  159. 
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bill  sire  considered  as  the  same  record.  Upon  this  principle  it  is  that  it 
has  been  held  that  it  is  impertinent  to  repeat,  in  the*  answer  to  the 
amended  bill,  what  appears  u{^n  the  answer  to  the  original  bill ;  unless 
by  the  repetition  the  defence  is  materially  varied.(«)  Where  the  amend- 
ments are  not  noted  upon  the  amended  bill,  the  defendant's  solicitor 
should  either  decline  receiving  it,  or  should  ascertain  what  the  amend- 
ments are  and  answer  them  only.(/) 

It  being  a  rule  that  facts  occurring  since  the  filing  of  the  bill  must  be 
introduced  by  a  supplemental  bill,  and  not  by  way  of  amendment,(i«)  it 
has  been  held  that  when  a  complainant  amends  his  bill  by  the  insertion 
of  matters  which  have  occurred  since  the  filing  of  the  original  bill,  the 
defendant,  instead  of  pleading  br  demurring  to  the  amended  bill  on  that 
ground,  may,  by  answer  to  the  amended  bill,  claim  the  same  benefit  that 
he  would  have  been  entitled  to  if  he  had  pleaded  or  demurred.(i;) 

In  a  case  where  exceptions  to  an  answer  had  been  allowed,  and  the 
complainant  had  obtained  an  order  to  amend,  and  for  the  defendant  to 
answer  the  exceptions  and  amendments  at  the  same  time,  and  the  de- 
fendant put  in  an  answer  to  the  amended  bill  only ;  whereupon  the  com- 
plainant issued  an  attachment ;  it  was  held  that  it  was  irregular,  and 
that  the  complainant  ought  to  have  moved  to  take  the  second  answer  off 
the  &\e.{w) 

It  is  frequently  the  practice,  in  putting  in  an  answer  to  an  amended 
bill,  to  entitle  it  "  An  answer  to  the  original  and  amended  bill."  It  is 
not  necessary,  however  to  do  so ;  as  ^<  An  answer  to  the  amended  bill" 
only,  will  be  sufficient.(dr) 

Commission  to  take  ansti>er.]  If  the  defendant  resides  at  some  place 
out  of  this  state,  the  41st  nile  points  out  a  method  in  which  his  answer 
can  be  sworn  to  and  authenticated  before  some  officer  residing  at  that 
place.  It  may  also  be  sworn  to  before  a  commissioner  appointed  by  the 
governor  of  this  state  under  the  act  of  1840,  p.  235.(y)  These  provis- 
ions will,  in  most  cases,  supersede  the  necessity  of  issuing  a  commission. 
But  it  may  sometimes  be  necessary  or  convenient  to  issue  a  commission, 
instead  of  taking  the  other  course. 

To  obtain  a  commission,  the  defendant  should  apply  to  the  court,  up- 
on notice  to  the  complainant,  and  upon  an  affidavit  stating  that  the  de- 


(s)  Smith  T.  Searle,  14  Vc«.  415.  (o)  Wray  v.    Hatchineon,  9    My.    & 

(t)  3  Paige,  169.  Keen,  235. 

(u)  Stafford  ▼.  Howlett,  1  Paige,  200.        (w)  De  Taatet  r.  Lopez,  1  Sim.  11. 
S  Atk.  130.  (»)  Smith  t.  Bryon,  3  Mad.  428. 

(y)  See  ante,  p.  145,  149. 
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fendant  has  appeared,  and  that  he  resides  abroad,  stating  the  particular 
place.  This  affidavit  may  be  made  by  the  defendant's  solicitor,  or  by  a 
general  attomey.(2;)  In  the  order  granting  the  commission,  the  court 
will  extend  the  time  for  answering,  if  necessary. 

The  notice  of  motion  should  name  the  commissioners  proposed  by 
the  defendant.  Upon  the  hearing  of  the  motion,  the  complainant,  if  he 
wishes  to  join  in  the  commissioUi  may  name  commissioners  on  his  part. 

One  commissioner  on  each  side  is  sufficient ;  but,  for  greater  caution, 
it  is  customary  to  name  two  or  more.(a) 

The  order  having  been  obtained,  the  commission  is  issued,  under  the 
seal  of  the  court,  directed  to  the  persons  appointed  by  the  court  as  com- 
missioners, and  is  transmitted  to  them  by.  the  defendant's  solicitor.  Or 
if  the  defendant  is  resident  in  a  foreign  country ;  it  may  be  sent  to  some 
professional  person  there,  to  take  care  that  it  be  properly  executed. 
And  though  the  foreign  country  be  at  war  with  this  country,  it  must  be 
there  executed.  In  this  respect,  a  commission  to  take  an  answer  dif- 
fers from  a  commission  to  examine  witnesses }  which  it  seems  may  be 
executed  at  the  nearest  neutral  port.(fr) 

If  the  complainant  has  joined  in  the  commission,  six  days  notice  of 
the  time  and  place  of  executing  it  must  be  given  to  his  commission- 
er.(c)  If  the  complainant  has  not  named  commissioners,  no  notice 
need  be  given,  and  the  commission  may  be  executed  by  the  commission* 
ers  named  in  the  commission,  ex  parte,{d) 

If  the  defendant  gives  notice  of  executing  the  commission,  but  neither 
countermands  it  in  due  season,  nor  executes  it  at  the  time,  the  court,  on 
motion,  will  order  costs  to  be  taxed  for  the  adverse  party's  attend- 
ance.(e) 

On  the  day  appointed,  the  commissioners  are  to  meet ;  and  if  only 
one  attends  on  each  side,  it  will  be  sufficient.  But  in  case  none  of  the 
complainant's  commissioners  attend,  the  defendant  must  have  two  com- 
missioners present,  because  no  fewer  than  two  can  take  his  answer  and 
retorn  the  commission.(/) 

Where  there  is  a  joint  commission,  and  the  commissioners  of  one 
party  only,  attend,  they  may,  after  waiting  until  six  o'clock  in  the  even- 
ing, proceed  to  take  the  answer ;  but  not  before.(f ) 


(z)  1  Hoff.  Pr.  937.  (d)  Hinde's  Ch.  334. 

(a)  Id.ib.  (e)  Prao.  Reg.  116. 

(b) T.  Romney,  Abm.  63.  (/)  Hinde,  334. 

(e)  Poand  t.  WildgooM,  8  Pries,  103.  (g)  Pnc.  Reg.  116. 
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When  the  commissioners  are  ready  to  proceed,  the  defendant's  solicitor 
or  agent  having  prepared  the  answer  and  engrossed  it,  produces  it,  togeth- 
er with  the  defendant,  (who  attends  for  the  purpose  of  swearing  to  it,) 
to  the  commissioners ;  whereupon  one  of  the  commissioners,  having 
opened  the  commission,  interrogates  the  defendant  in  the  following 
manner :  "  Have  you  heard  this  your  answer  read  ?  and  do  you  ex- 
hibit it  as  your  answer  to  the  bill  of  complaint  of  A.  B.  ?"  To  which 
the  defendant  answering  in  the  affirmative,  the  commissioner  proceeds  to 
administer  to  him  the  oalh  of  affirmation,  as  in  other  cases.(A)  In  a 
case  where  the  defendant  was  an  idolater,  the  order  and  commission  di- 
rected the  commissioners  to  administer  the  oath  in  the  most  solemn 
manner,  as  in  their  discretion  should  seem  meet ;  and  if  any  other  than 
the  christian  oath  was  administered,  to  certify  what  they  did.(t) 

It  is  said  (hat  commissioners  may  refuse  to  execute  the  commission, 
unless  they  are  allowed  to  read  the  answer.(A:)  And  where  a  defen- 
dant, havin^i^  taken  out  a  commission  to  take  his  answer  only,  tenders  a 
demurrer  to  the  commissioners,  and  refuses  to  answer  upon  oath,  they 
must  certify  such  his  refusal,  and  the  reason  thereof,  together  with  the 
demurrer,  and  leave  the  same  to  the  consideration  of  the  court.(0 

The  defendant  having  been  sworn,  must  sign  his  answer  in  the 
presence  of  the  commissioners ;  and  the  answer  thus  taken,  togeth- 
er with  the  schedules,  (if  there  are  any,)  are  to  be  annexed  to  the 
commission.  And  the  commissioners  must  then  write  the  caption^ 
at  the  foot  of  the  answer,  thus: — "This  answer  was  taken,  and  the 
above  named  defendant  C.  D.  was  duly  sworn  to  the  truth  thereof  on 
the  Holy  Evangelists,  at  the  house  of  . . . . ,  in  . . . . ,  on  the  ... ,  day 
of  . . . . ,  before  us,  by  virtue  of  the  commission  hereto  annexed."  This 
caption  must  be  varied  according  to  the  nature  of  the  case,  llius,  in 
the  case  of  a  duaker,  or  Moravian,  it  must  be  expressed  to  have  been 
taken  upon  his  "  solemn  affirmation  f  and  if  it  be  the  answer  of  a  cor- 
poration aggregate,  it  must  be  "  under  the  common  seal  of  the  said  cor- 
poration, as  by  the  said  seal  affixed  appears,"  &c.(m)  The  caption 
should  state  correctly  whether  it  be  ail  answer,  or  an  answer  coupled  ^ 
with  a  plea  or  demurrer,  &c.  The  commissioners  also  should  be  par- 
ticular, when  the  answer  is  by  two  or  more  defendants,  to  state 
that  they  were  all  sworn  ;  because  where  the  caption  of  the  joint  and 
several  answer  of  two  defendants  expressed  only  that  it  was  swom^ 


(h)  Hiode's  Ch.  236.  (*)  1  Harr.  176. 

(t)  RamkisMDseat  t.  Barker,  1  Atk.        (/)  Prac.  Reg.  118. 
19.  (m)  8  Dan.  90. 
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without  stating  that  the  defendants  were  both  swartiy  the  answer  was 
san>ressed.(n) 

The  answer  and  schedules,  with  the  caption,  being  thus  annexed  to 
the  commission,  the  return  must  be  endorsed  upon  the  commission,  thus : 
'<  The  execution  of  this  commission  appears  in  a  certain  schedule  (or 
schedules)  hereto  annexed."  And  the  return  thus  endorsed  must  be 
signed  by  two  commissioner8.(o)  The  commission  must  then  be  tied 
np  and  sealed,  and  directed  to  the  register  or  clerk ;  and  if  sent  by  a 
messenger,  delivered  to  him  by  the  commissioners.  The  messenger,  on 
his  arrival,  delivers  it  to  the  register  or  clerk ;  who  swears  him  to  the 
fact  that  he  received  the  commission  from  the  hands  of  one  or  more  of 
the  conmiissioners,  and  that  it  has  not  been  opened  nor  altered  since  he 
so  received  it.(p) 

In  the  case  of  Brawn  v.  Scutku>crthJ{q)  the  chancellor  laid  it  down  as 
the  settled  practice  of  the  court,  that  a  commission  for  the  examination 
of  witnesses  may  be  returned  by  the  commissioners,  by  mail,  unless 
there  is  a  special  order  to  the  contrary.  And  that  each  of  the  commis- 
sioners, after  the  sealing  of  the  commission  and  the  depositions  ta- 
ken by  them,  should  sign  his  name  upon  the  outside  of  the  package,  in 
his  own  proper  hand  writing.  In  analogy  with  this  practice  relative  to 
witnesses,  probably  a  similar  course  would  be  sanctioned  with  respect 
to  commissions  to  take  answers  of  defendants.  At  all  events,  the  court 
would  doubtless  authorize  it,  whenever  specially  applied  to  for  such  an 
order.    Indeed  it  seems  to  have  been  directed  in  one  case.(r) 

When  the  commission  is  returned  by  a  messenger,  it  is  to  be  left  by 
him  with  the  register. 

If  one  of  the  commissioners  is  the  bearer  of  the  commission,  the 
above  formalities  with  regard  to  swearing  the  messenger  are  dispensed 
with.  The  commissioner  delivers  it,  sealed,  into  the  hands  of  the  re- 
gister or  clerk,  who  accepts  it  without  oath,  and  endorses  it  thus; 
[Date,]  "  Received  by  the  hands  of  G.  H.,  one  of  the  commission- 
ers.''(j) 

It  is  provided  by  statute  that  when  a  commission  shall  be  issued  to 
take  a  defendant's  answer,  no  copy  or  abstract  of  the  bill  shall  be  an- 
nexed thereto.(/) 

Amendment  of  answer  /  and  of  supplemental  answers,']    It  is  only  un- 


(n)  HinJe,  336.     Anon.,  Mus.  238. 
(n)  Id.  ib. 
(p)  Id.  837. 
(V)  9  P^ige,  851. 


(r)  Barclay  t.  Barker,  cited  1  Huff. 
Ch.  Pr.  338. 

(j)  Hinde's  Ch.  237. 

(0  2  R.  S.  179r  k  78,  (orig.  ^  72.) 
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der  very  special  circumstances  that  a  defendant  can  be  allowed  to  make 
any  alteration  in  his  answer,  after  it  has  been  put  in.(ti)  But  the  court 
will  sometimes  permit  it  to  be  done,  upon  special  application.  It  is, 
however,  a  matter  in  the  discretion  of  the  court ;  which  discretion  is 
exercised  with  great  caution.  It  may  be  done,  in  a  small  matter,  at 
any  time  before  issue  joined,  on  motion.  But  in  a  material  point,  the 
motion  must  be  made  upon  an  affidavit  of  the  facts  which  make  it  neces- 
sary, and  after  notice  to  the  eomplainant^s  solicitor.(v)  An  amendment 
may  be  granted  for  the  purpose  of  correcting  a  mistake  or  error  in  a 
matter  of  fact,  or  in  the  statement  of  a  fact  \[w)  or  in  making  an  ad- 
mission of  assets  \(x)  or  a  mistake  in  the  title  of  the  an6wer.(y)  So  it 
will  be  allowed  where  new  matter  has  come  to  the  defendant's  knowl* 
edge  since  the  answer  was  put  in,(jr)  or  in  cases  of  surprise,  as  where 
an  addition  has  been  made  to  the  draft  of  the  answer  after  the  defen- 
dant has  perused  it.(a) 

But  an  amendment  of  the  answer  will  not  be  permitted  for  the  purpose 
of  enabling  the  defendant  to  set  up  the  defence  of  usury,  unless  he  pays, 
or  offer  to  pay  the  money  actually  lent,  with  legal  interest.  Nor  will  an 
amendment  be  granted  to  enable  a  party  to  set  up  a  defence  of  usury, 
or  the  statute  of  limitations,  if  he  has  not  availed  himself  of  the  oppor- 
tunity to  interpose  such  defence  in  the  first  instance.  Yet  it  seems  that 
where  such  defences  are  defectively  set  forth,  an  amendment  will  be  al- 
lowed, in  order  to  give  the  party  the  benefit  of  the  defence  which  he 
intended  to  present.  But  he  will  not  be  permitted  to  put  in  a  new  or 
additional  plea  or  answer.(6) 

And  the  court  has  never  permitted  amendments  to  be  made  where  the 
application  has  been  made  merely  on  the  ground  that  the  defendant,  at 
the  time  he  put  in  his  answer,  was  acting  under  a  mistake  in  point  of 
law ;  and  not  on  the  ground  of  a  fact  having  been  incorrectly  stated. 
Thus,  where  a  defendant,  who  was  an  executor,  had  admitted  himself 
accountable  for  the  surplus,  and  it  was  afterwards  found  that  the  cir- 
cumstances  of  the  case  were  such  that  he  would  have  been  entitled  to  it 


(u)  McKim    T.    Thompson,    1     Bland,  (y)  Amb.  62.    1  Mad.  269.     1  Yes. 

160.     4  John.    Ch.   Rep.  376.     2  Hayw.  &  B.  186. 

178.  (z)  Pauereon  ▼.  Slaughter,  Amb.  292. 

(v)  lAggon  T,  Smith,  4  Hen,  &  Manf.  Wells  v.  Wood,  10  Ves.  401.    Alpha  t. 

477.  Payroan,  Dick.  33. 

(tr)  Alpha   r.    Payman,    1   Dick.    33.  (a)  Chute  ▼.  Lady  Dacre,  1  Eq.  Ca. 

Berney  ▼.  Chambers,  Bunb.  248.    Conn-  Ab.  20. 

toss  of  Gainsborough  v.  Gifford,  2  Peer  {h)  Beach  ▼.  Fulton  Bank,  3  Wend. 

Wms.  424.  673. 

(x)  Dagley  t.  Crump*  1  Dick.  36. 
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himself,  pennission  to  amend  was  refused.(c)  So  where  a  defendant 
had,  by  his  answer,  admitted  the  receipt  of  a  sum  of  money  from  his 
father  by  way  of  advancement,  and  refused  to  bring  it  into  hotchpot, 
he  was  not  permitted  to  amend  his  answer  as  to  the  admission ;  al- 
though he  swore  that  he  made  it  under  a  mistake  as  to  the  law  of  the 
case.(c{) 

The  court  will  also  refuse  to  permit  an  amendment  of  an  answer  af- 
ter an  indictment  for  perjury  preferred  or  threatened ;  even  though  it  is 
satisfied  that  the  defendant  did  not  intend  to  perjure  himself,  and  had 
no  interest  in  so  doing.(e) 

Where  an  amendment  to  an  answer  is  allowed,  the  amendments  must 
be  served  upon  the  complainant.  Thus,  where  the  jurat  to  an  answer 
was  defective  and  the  defendant  had  leave  to  amend  by  adding  a  prop- 
er jurat  to  the  answer  on  file,  it  was  held  that  the  amendment  was  not 
complete  until  a  copy  of  the  amended  jurat  was  served  on  the  com- 
plainant's solicitor.(/) 

The  practice  of  allowing  the  answer  to  be  amended,  however,  has 
been  almost  entirely  superseded,  in  modern  times,  by  permitting  the  de- 
fendant to '  file  a  supplemental  answer,  whenever  necessary  to  correct 
any  error.  This  practice  has  been  adopted  in  all  cases  in  which  it  is 
wished  to  jcorrect  a  mistake  in  an  answer  as  to  a  matter  of  fact.(§*)  Nor 
is  it  confined  to  matters  of  mistake  only,  but  has  been  extended  to  other 
analogous  cases;  as  where  a  defendant,  at  the  time  of  putting  in  his 
original  answer,  was  ignorant  of  a  particular  circumstance,  he  has  been 
permitted  to  introduce  that  circumstance  by  supplemental  answer.(A) 
And  where  a  defendant  had  wished  to  state  a  fact  in  his  original  answer, 
but  had  been  induced  to  leave  it  out,  by  the  mistaken  advice  of  his  soli- 
citor, he  was  allowed  to  state  it  by  supplemental  answer.(t)  So  where 
a  defendant  had  been  induced,  by  the  misrepresentation  of  the  com- 
plainant that  certain  securities  mentioned  in  the  bill  had  been  fairly 
obtained,  to  put  in  an  answer  admitting  the  securities.  <fcc.  the  defendant 
was  permitted  to  file  a  supplemental  answer.(A:) 

But  although  the  court  will,  in  cases  of  a  clear  mistake,  or  other  cases 
of  that  description,  permit  a  defendant  to  correct  his  answer  by  filing  a 


(c)  Rawlins  v.  Powell,   1  Peter  Wins.  163.  Taylc»r  ▼.  Obee,3  Price,  83.  Rid- 
300.  ley  ▼.  Obee,  Wightw.  33. 

(d)  Pearce  ▼.  Grove,  Amb.  63.     S.  C.  {h)  Jackson   ▼.   Parish,  1  Sim.*  505. 
3  Aik.  522.  Tirlsweil  ▼.  Boyer,  7  id.  64. 

(e)  Verney  t.  Mscnamaifa,    1  Bro.   C.  (t)  Nail  ▼.  Punier,  4  Sim.  474. 

C.  419.  (k)  Curling  v.  Marquis  of  Towoshend, 

(/)  Taylor  r.  Bogrert,  5  Paigt,  33.  19  Ves.  628 . 
ig)  Strange  v.  Collins,  3  Ves.   &  B. 
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supplemental  answer,  it  always  does  so  with  great  difficulty  where  an 
addition  is  to  be  put  upon  the  record  prejudicial  to  the  complainant ; 
though  it  will  be  inclined  to  yield  to  the  application  if  the  object  is  to 
remove  out  of  the  complainant's  way  the  effect  of  a  denial,  or  to  give 
him  the  benefit  of  a  material  admission.(/)  But  where  the  application 
is  made  on  the  ground  of  mistake,  it  will  be  granted  only  where  there 
is  a  mistake,  properly  speaking,  as  to  a  matter  of  fact.(m)  And  it  may 
be  here  remarked,  that  where  a  defendant,  in  putting  in  his  original  an- 
swer, has  mistaken  facts,  he  cannot  contravene  his  own  admission  in 
any  other  way  than  by  moving  to  correct  his  answer  either  by  amendment 
or  supplemental  answer.    He  cannot  do  so  by  filing  a  cross  bill.(n) 

The  court,  with  a  view  of  guarding  the  rights  of  the  complainant,  re- 
quires to  be  clearly  satisfied  that  justice  requires  the  filing  of  a  supplemen- 
tal answer.  In  making  the  application,  therefore,  the  defendant  must 
state  specifically  what  he  wishes  to  put  upon  record, in  order  that  the  court 
may  judge  how  far  his  application  is  reasonable.(o)  And  a  supplemen- 
tal answer  will  not  be  allowed  to  be  filed  unless  on  new  matter,  nor  un- 
less a  sufficient  reason  appearsJor  not  having  inserted  it  in  the  original 
answer.(  p)  Where  it  was  evident,  however,  that  an  omission  in  the 
answer  must  have  arisen  from  a  mere  slip,  the  court  allowed  the  defen- 
dant to  file  a  supplemental  answer  for  the  purpose  of  supplying  the 
omission,  without  any  affidavit  in  explanation.(9)  Where,  after  an- 
swer filed,  the  defendant  obtained  an  exemption  of  his  person  from  im- 
prisonment, under  the  act,  it  was  held  that  he  might  file  a  supplemental 
answer  to  present  that  fact.(r)  So  where,  in  a  suit  for  a  divorce,  the 
complainant  commits  adultery  after  the  answer  of  the  defendant  is  put 
in,  she  will  be  permitted,  if  she  applies  immediately  after  the  discovery 
of  the  fact,  to  set  up  that  defence  in  a  supplemental  answer,  or  by  a 
cross  bill  in  the  nature  of  a  plea  puis  darrein  cofUinuance,{s) 

It  is  material  to  observe,  that  if  a  defendant  is  allowed  to  correct  a 
mistake  by  a  supplemental  answer,  he  is  held  strictly  to  that  mistake ; 
and  if  he  goes  beyond  that  and  makes  any  other  alteration  in  the  case 
than  what  arises  from  the  correction  of  such  mistake,  his  supplemental 
answer  will  be  taken  off  the  file.(/) 


(0  Bowen  T.  Cross,  4  John.  Ch.  375.  (p)  Tennaut    t.   Wilaoiore,  2    Anst. 

(m)  3  Dan.  340.     Edwards  t.  McLeay,  362. 

9  Ves.  &  B.  256.     Livesey  v.  Wilson,  1  (9)  Scott  v.  Carter,  1  Young  Sc  Jer. 

id.   149.  452. 

(1?)  Berkley    v.    Ryder,    3    Yes.    sen.  (r)  Anon.,  Hopk.  37. 

533.  (j)  Smith  t.  Smith,  4   Paige,  438. 

(a)  Curling  r.  Marquis  of  Townshend,  (/)  6trange  ▼.  Collins,  3  Yes.  &   B. 

19  Yes.  628.  167. 
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The  defendant  will  not  be  allowed  to  file  a  supplemental  answer  con- 
tradicting the  statements  in  the  first  answer. (u)  Therefore,  where  an 
original  bill  has  been  filed  and  answered,  and  afterwards  a  i)etition  is 
filed  to  amend  the  prayer  of  the  bill,  and  the  prayer  is  amended,  and 
new  matter  introduced ;  and  the  defendant,  without  leave,  files  another 
answer,  (in  which,  without  repljring  to  the  new  matter,)  he  essentially 
alters  and  new  models  the  matter  of  his  original  answer,  the  court  may 
order  the  new  answer  to  be  taken  off  the  files.(i;) 

There  appears  to  be  no  particular  limit  to  the  time  within  which  an 
application  for  leave  to  file  a  supplemental  answer  will  be  granted ; 
provided  the  cause  is  in  such  a  state  that  the  complainant  may  be 
placed  in  the  same  situation  that  he  would  have  been  in  had  the  origi- 
nal answer  been  correct.  Accordingly,  in  several  instances  such  applica- 
tions have  been  granted  after  replication  &\ed.{w)  But  where  the  com- 
plainant cannot  be  placed  in  the  same  situation  that  he  would  have  been 
in  had  the  defence  been  stated  on  the  record  at  the  proper  time,  the 
court  will  not  permit  a  supplemental  answer  to  be  filed.(x)  Therefore, 
where  au  application  for  that  purpose  was  made  after  the  cause  had  been 
set  down  for  hearing,  the  court  denied  it,  with  costs.(y) 

Bnt  although  the  rule  of  practice  now  is,  that  in  cases  of  mistake  in 
the  statements  or  admissions  in  an  answer,  or  in  analogous  cases,  the 
defendant  will  not  be  permitted  to  amend  his  answer,  but  must  apply 
for  leave  to  file  a  supplemental  answer  for  the  purpose  of  correcting  the 
mistake,  the  old  course  of  taking  the  answer  off  the  file  and  amending  it 
is  still  pursued  in  cases  of  error  or  mistake  in  matters  of  form.(z) 
Thus,  where  the  title  of  an  answer  was  defective,  a  motion  by  the  de- 
fendant to  take  it  off  the  file  and  amend  and  re-swear  it,  was  granted.(a) 
And  so  where  in  the  title  of  an  answer  the  name  of  the  complainant 
was  mistaken,  a  similar  order  was  made.(6)  The  addition  of  the  name 
of  a  party  omitted  in  the  title,  has  also  been  permitted.(/;) 

So,  also,  the  defendant  has  been  permitted  to  add  the  schedules  re- 
ferred to  in  his  answer,  where  they  have  been  accidentally  omitted.(cl) 
And  in  several  cases  in  the  court  of  exchequer,  where  verbal  inaccura- 
cies have  crept  into  answers,  they  have  been  ordered,  at  the  hearing,  to 


(u)  Greenwood  ▼.  Atkinson,  4  Sim.  (y)  Macdougal  t.  Punier,  4  Rues.  486. 

61.  {z)  9  Dan.  343. 

(v)  Thomas  y.  Visitors  of  Frederick  (a)  White  ▼.   Godbold,  1  Mad.  269. 

School,  7  Gill  &  John.  389.  (b)   Peacock  t.    Duke  of  Bedford,    1 

(w)  2  Dan.  342.     19  Yes.  628.    1  Sim.  Vea.  &  B.  186.     1  Fow.  Ex.  Pr.  389. 

505.  (c)  1  Fow.  Ex.  Pr.  389. 

is)  Id.  ib.  {d)  Id.  ib. 
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be  struck  out.(e)  In  general,  however,  the  court  will  not  permit  such 
amendments  as  those  above  mentioned,  without  making  it  part  of  the 
order  that  the  answer  shall  be  re-aworn.{f) 

The  court  has  also  permitted  an  answer  to  be  amended,  by  adding  the 
name  of  the  counsel  who  signed  the  same  to  the  record.(g') 

The  application  either  for  leave  to  amend  the  answer,  or  to  file  a  sup- 
plemental answer,  when  granted,  is  generally  upon  the  terms  of  paying 
costs  to  the  <;omplainant  for  opposing  the  application,  and  furnishing 
the  complainant's  solicitor  with  a  copy  of  the  amended  or  supplementid 
answer  gratis  ;  giving  him  the  usual  time  to  except  thereto. 

Of  taking  answers  off  the  file.]  In  case  any  irregularity  has  occur- 
red, either  in  the  frame  or  form  of  an  answer,  or  in  the  taking  or  filing 
of  it,  the  complainant  may  take  advantage  of  such  irregularity  by  mov- 
ing to  take  the  answer  ofi'the  file.  (A)  Thus,  where  a  defect  occurs  in 
the  title,  so  that  it  does  not  distinctly  appear  whose  answer  it  is,  or  to 
what  bill  it  is  an  answer  ;(t)  or  where  the  complainant  is  misnamed  in 
the  title,(A:)  the  answer  may,  on  motion  by  the  complainant,  be  ordered  ta 
to  be  taken  ofi*  the  file  for  irregularity.  But,  in  such  cases,  the  motion 
should  not  be  to  take  the  *<answer*of  C.  D.'*  d&c.  of  the  file;  but  il 
should  be  called,  in  the  notice,  ^'a  certain  paper  writing  purporting  to 
be  the  answer,"  &c.(/)  The  answer,  in  case  of  a  defect  in  the  title, 
may  also  be  taken  ofi*  on  the  application  of  the  defendant.  But  as  such 
an  answer  is  a  nullity,  a  motion  for  that  purpose  is  unnecessary.  The 
defendant  may  leave  the  answer  upon  the  file,  and  put  in  another.(m) 

So  where  an  answer  has  been  prepared  for  five  defendants,  it  cannot  be 
received  as  the  answer  of  two  onIy,(n)  nor  can  it  be  received  as  the  an- 
swer of  six,(o)  and  where  such  an  answer  has  been  filed,  it  will,  upon 
application  of  the  complainant,  be  ordered  to  be  taken  off  the  file.(p)  It 
seems,  however,  that  after  such  an  answer  has  been  filed,  the  defendant 
may  apply,  by  motion,  to  have  it  taken  off  the  file  and  amended  by  stri- 
king out  the  names  improperly  introduced.(9') 

If  the  signature  of  counsel  is  not  aflixed  to  the  answer,  the  answer 


(tf)  Ellis  Y.  Saul,  1  Anst.  332.     Vide  (t)  Pieten  r.  Thompson,  Coop.  349. 

Jesus  College  ▼.  Gibbs,  I'Vonng  &  Col.  \k)  Griffiths  t.  Wood,  11  Yes.  62. 

162.    1  Younge,  382.  (/)  Id.  ib. 

(/)  Peacock  t.  Duke  of  Bedford,  1  (m)  Id.  ib. 

Yes.  &  Bea.  186.    Lord  Moncaster  t.  (n)  Harris  t.  James,  3  Bro.  C.  C.  390. 

Braithwaite,  1  Touuge,  382.  (o)  Cope  y.  Parry,  1  Mad.  83. 

(g)   Harrison  ▼.   Delmont,  1   Price,  [v)  Cooke  v.  Westall,  1  Mad.  265. 

108.    2  Young  &  Col.  3.  Sed  vide  2  Vw.  &  B.  310. 

{h)  2  Dan.  Ch.  Pr.  343.  {q)  Id.  ib. 
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will  also  be  taken  off  the  file  on  the  application  of  the  complainant.(r) 
So  it  will  if  it  is  not  signed  by  the  defendant ;  and  this  too  although  an 
answer  on  oath  was  waived  by  the  hil\.{s)  So  where  the  defendant 
files  a  new  or  supplemental  answer  to  an  amended  bill  without  leave, 
the  court  may  order  it  to  be  taken  off  the  files.(0  So  where  the  answer 
is  filed  without  oath.(i*)  Or  where  the  answer  of  a  foreigner  who  does 
not  understand  English,  is  not  put  in  in  the  language  he  speaks,  togeth- 
er with  an  English  translation,  but  in  English  onIy.(t?)  Or  where  a  sep- 
arate answer  is  put  in  without  leave,  by  one  of  several  defendants,  after 
the  others  have  answered  and  a  replication  has  been  filed,  proofs  taken, 
and  the  cause  set  down  for  hearing.(ii')  So  where  an  answer  is  very 
evasive,  the  court  may  order  it  to  be  taken  off  the  file.(T)  But  where 
the  defendant  merely  stated  "  that  he  had  no  knowledge  of  any  of  the 
matters  in4he  bill  mentioned,"  the  court  of  exchequer  refused  to  order 
the  answer  to  be  taken  off  the  file,  on  the  alleged  ground  that  it  was  il- 
lusory ;  but  left  the  complainant  to  except.(y)  And  an  answer,  however 
evasive,  will  not  be  ordered  to  be  taken  off  the  file  after  the  complainant 
has  excepted  to  \i.{z) 

If  a  married  woman  puts  in  an  answer  separately  from  her  husband, 
without  a  previous  order  of  the  court  authoriasing  it,  her  answer  may  be 
taken  off  the  file.(a).  The  same  rule  prevails  where  the  husband  an- 
swers  separately  from  his  wife  without  leave.(ft)  And  in  a  case  where 
the  joint  answer  of  husband  and  wife  was  sworn  to  by  the  husband  only, 
it  was  ordered  to  be  taken  from  the  file.(c)  So  an  answer  taken  under 
a  commission  will  be  taken  off  the  file  if  the  jurat  does  not  state  where 
it  was  sworn  io,{d) 

An  answer  may  also  be  ordered  to  be  taken  off  the  file  for  the  purpose 
of  being  produced  before  the  grand  jury  on  an  indictment  for  perjury 
preferred  by  the  comp1ainant.(e)    But  this  will  not  be  permitted  if  it 


(r)  Wall  ▼.  Stobbs,  3  Vet.  &  B.  368.  («)  Phillipt  ▼.  Overton,  4  Hayw.  993. 

(s)  Denison  v.  Baasford,  7  Paige,  370.  (y)  OldiDg  ▼.  Glasa,  1  Young   &  Jet. 

(0  Thomaa  t.  ViBitors  of  Frederick  340. 

School,  7  Gill  &  John.  389.  (z)  Glasiington  t.   Tbwaites,  8   Rase. 

(tt)TrumbaUY.  Gibbons,  Halst.  Dig.  458. 
173.    Neabett  T.  Dellam,  7  Gill  &  John.  (a)    Ferine  v.  Swaine,    1    John.    Ch. 
494.    In  Rogers  ▼.  Crnger,  (7  John.  558,  Rep  34.     Prac.  Reg.  53. 
581,)  the  answer  of  a  guardian  ad  litem  (b)  Leavitt  v.  Cruger,  1  Paige,  431. 
of  an  infant  defendant  was  ordered  to  be  (c)  New- York  Chemical  Co.  v.    Flow- 
taken  from  the  file  because  it  was  put  in  ers  and  wife,  6  Paige,  654. 
without  oath.  (d)  Henry  t.  Costello,  1  Hogan,  130. 

(o)  Hayes  y.  Lequin,  1  Hogan,  374.  (e)     Thompson     y.      Crosthwaite,     3 

(v)  Fulton  Bank  y.  Beach,  3  Paige,  Young  &  Jer.  513.    Curtis  t.  — ,  1  Ho- 

307.    6  Wend.  36,  S.  C.  gan,  133. 
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appear  that  the  alleged  perjury  is  in  a  part  wholly  immaterial  to  the 
merits  of  the  cause.  (/) 

It  is  to  be  observed  that  if  the  complainant  intendstoapply  to  the  court 
for  an  order  to  take  an  answer  off  the  file  for  an  irregularity,  he  should 
do  so  before  he  accepts  the  answer ;  otherwise  the  right  to  make  the  ap- 
plication will  be  considered  waived ;  except  in  the  case  of  an  irregular* 
ity  in  the  jurat  or  of  an  omission  of  the  oath  of  the  defendant ;  in 
which  cases  there  can  be  no  waiver  of  the  irregularity.(g^)  It  being  a 
universal  principle,  in  all  courts,  that  jurats  and  affidavits,  when  contra* 
ry  to  practice,  are  open  to  objection  in  any  stage  of  a  cause.(A) 

Exceptions  to  answers  will  be  considered  in  a  fnture  chapter.(t) 


SECTION   VI. 

DISCLAIMER. 

A  disclaimer  is  where  a  defendant,  upon  oathy  denies  that  he  has,  or 
claims  any  right  to  the  subject  matter  in  demand  by  the  complainant's 
bill ;  and  renounces  all  title  thereto. 

Where  a  person  who  has  no  interest  in  the  subject  matter  of  a  suit, 
and  against  whom  no  relief  is  prayed,  is  made  a  party,  the  proper  course 
for  him  to  adopt,  if  he  wishes  to  avoid  the  discovery,  is  to  demur ;  un- 
less the  bill  states  that  he  has  or  claims  an  interest.  In  which  case,  as 
a  demurrer,  which  admits  the  allegations  in  the  bill  to  be  true,  will  of 
course  not  hold,  be  can  only,  (except  in  cases  of  partial  discovery,  to 
which  he  may  object  by  answer,)  avoid  putting  in  a  full  answer  by  plea 
or  disclaimer.(A:) 

Although,  strictly  speaking,  a  disclaimer  is  distinct  from  an  answer, 
yet  it  cannot  often  be  filed  alone,  but  is  usually  put  in  under  the  title  of 
an  answer.  For,  although  the  defendant  may  not  at  the  time  he  dis- 
claims, possess  any  interest  in  the  matter,  yet  he  might  have  had  an  in- 
terest which  he  has  parted  with.    And  this  circumstance,  it  seems, 


(/)  McGowan  ▼.  Hall,  1  Hayes,  17.  complainaDt    proceeded    with    the   caaae 

(p-)  2  Dan.  344, 280.  without    making    that    objection,   it   was 

(X)   Id.  280.      Pilkington  v.    Hima-  held  that  he  could  not  avail  faimeelf  of  it 

worth,  1  Young  &  Col.  612.    But  in  the  in  the  appellate  court. 

case  of  Nesbitt  v.   DeUam  (7  GUI  4-  (t)  Book  I.  Ch.  VII,  Sec  1. 

John,  494,)  where  the  oath  of  the  defen-  \k)  2  Dan.  233.    Mitf.  153. 

dant  to  the  answer  was  omitted,  but  the 
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would  entitle  the  complainant  to  an  answer  as  to  the  certainty  of  the 
fact;  in  order  that,  if  such  is  the  case,  he  may  be  enabled  to  make  the 
proper  person  a  party  instead  of  the  defendant.(Z) 

A  defendant  cannot  shelter  himself  from  answering  by  alleging  that 
he  has  no  interest  in  the  matter  of  the  suit,  in  cases  where,  though  he 
may  have  no  interest,  others  may  have  an  interest  against  him.  Thus 
it  has  been  held  that  a  party  to  an  account  cannot,  by  disclaiming  an  in- 
terest in  the  account,  protect  himself  from  setting  out  the  accounts.(7ii) 
So  a  defendant  who  has  improperly  interfered  with  a  party's  right  so  as 
to  make  a  suit  necessary,  may  be  compelled  to  answer  the  whole  bill 
with  a  view  to  charge  him  with  costs,  notwithstanding  a  disclaimer.(n) 
So  if  a  fraud  be  charged  against  the  defendant,  he  must  answer  as  to  the 
fraud,  and  cannot  put  in  a  disclaimer  only.(o)  And  a  disclaimer  by  one 
of  several  defendants  cannot  be  permitted  to  prejudice  the  complainant's 
right  as  against  the  others.(p) 

A  disclaimer,  though  in  substance  distinct  from  an  answer,  is  in  point 
of  form  an  answer,  and  is  put  in  and  filed  in  the  same  way ;  and  the 
same  formal  words  w'lich  precede  and  conclude  the  one  are  pursued  as 
to  the  form  of  the  others.(7)  The  form  of  a  disclaimer  is  simply  that  the 
defendant  disclaims  all  right  and  title  to*the  matter  in  dem;md. 

A  disclaimer  is  put  in  upon  oath.  It  must  also  be  signed  by  the  de- 
fendant ;  and  in  no  case  can  such  signature  be  waived  with  propriety, 
since  it  is  a  rule  that  no  record  will  be  received  without  signature  which 
tends  to  prejudice  the  rights  of  the  defendant. (r) 

Should  there  appear  any  inconsistency  between  the  answer  and  dis^ 
elaimer,  the  matter  will  be  taken  more  strongly  against  the  defendant 
upon  the  disclaimer  than  upon  answer;  since  it  is  only  by  the  latter 
that  the  defendant's  title  can  be  ascertained.  («)  But  the  defendant  may 
answer  as  to  one  part  of  a  bill  and  disclaim  as  to  the  other  part. 

A  defendant  is  not  absolutely  estopped  by  his  disclaimer  from  after- 
wards insisting  upon  a  claim.(^)  Thus,  if  a  party  has  disclaimed  in  ig- 
norance of  his  rights,  and  afterwards  discovers  the  same,  he  may  apply 
to  the  court  to  get  rid  of  the  effect  of  the  disclaimer,  upon  a  distinct  ap<- 
plication  supported  by  affidavit,  establishing  a  special  case.(ii)    But  he 


(/)  Mitf.  Eq.    PI.  357.     Oxenham   ▼.  {p)  Williams    ▼.   Jones,    I    Yoange, 

E^Uile,  McCle.  &  Younjr,  540.  359.  Hill  v.  Adaras,  8  Atk.  39. 

(/It)  GlasjingtOQ  ▼.  Thuraites,   3  Russ.  (q)  1  Fow.  Ex.  Pr.  351.     Hiade,  309, 

458.  (r)  1   Smith,  198. 

(n)  Hutchinson  t.  Reed,   1  HofT.  Ch.  {s)  Mitf.  354. 

Rep.  315.  (0  Branch  ▼.  Spnrsel,  Harr.  335. 

(0)  Balkeley  t.  Danbar,  1  Anst.  37.  (u)  Sidden  t.  Lediard,  4  Rass.  &  Afy, 


110. 


172  PROCEEDINGS  TO  A  DECREE.  [Book  IL 

must  make  out  a  very  strong  case,  upon  affidavit,  to  get  rid  of  such  a 
disavowal  of  title.(t;) 

If  the  defendant  puts  in  a  disclaimer  where  he  ought  to  answer,  or 
accompanies  his  disclaimer  by  an  answer  which  is  considered  insufficient, 
the  complainant  may  except  to  it  in  the  same  manner  as  to  an  answer.(ir) 
It  seems,  also,  that  if  a  defendant,  under  pretence  of  putting  in  a  dis- 
claimer and  answer,  puts  in  a  mere  disclaimer  without  any  answer,  such 
a  proceeding  will  be  considered  evasive^  and  the  pretended  disclaimer 
and  answer  will  be  taken  off  the  file.  But  if  the  complainant,  instead  of 
applying  to  the  court  in  the  first  instance,  excepts  to  the  disclaimer,  he 
will  be  precluded  from  afterwards  moving  to  take  it  off  the  file.(ir) 

A  defendant  who  disclaims  may  be  examined  as  a  witness  by  a  co-de- 
fendant ;(y)  but  the  complainant  cannot  read  his  evidence  in  support  of 
his  own  right,  to  the  prejudice  of  another  defendant.(2;) 

Where  a  disclaimer  to  the  whole  bill  has  been  filed,  the  complainant 
should  not  reply  to  it.  His  proper  course  is,  either  to  dismiss  his  bill 
as  against  the  party  disclaiming,  with  costs,  or  to  amend  it.  He  may 
also  set  the  cause  down  upon  the  disclaimer ;  in  which  case  if  he  can 
satisfy  the  court  that  he  had  probable  cause  or  reason  to  file  his  bill 
against  such  defendant,  he  may  have  a  decree  against  such  defendant, 
and  all  claiming  under  him,  without  costs  on  either  side.(a)  But  if  it 
should  appear  in  such  a  case  that  the  defendant  was  made  a  party  with- 
out probable  cause  or  reason,  the  complainant  will  be  ordered  to  pay 
him  his  costs.(A) 

If  the  complainant  replies  to  a  general  disclaimer,  and  serves  the  de- 
fendant with  a  subpoena  to  rejoin,  the  defendant  will  be  entitled  to  have 
his  costs  taxed  against  the  complainant,  for  vexation.  But  it  is  other- 
wise where  the  disclaimer  is  to  part,  and  there  is  an  answer  or  plea  to 
another  part  of  the  same  bill.  In  such  cases  the  complainant  may  file  a 
replication  to  the  plea  or  answer.(c) 

It  seems,  however,  that  the  defendant  is  not  bound  to  wait  for  his 
costs  till  the  hearing  of  the  cause.  If  he  think  that  he  has  been  made 
a  defendant  vexatiously,  he  may  apply  for  his  costs  by  motion,  on  notice 
to  the  conplainant,  as  soon  as  the  complainant's  time  for  amending  his 
bill  has  expired.((f)    But  if  the  complainant  can  succeed  in  satisfying 


{v)  Seton  V.  Slade,  7  Vea.  367.  (a)  Prac.  Reg.  175. 

(w)  Glassiogton  ▼.  Thwaites,  3  Russ.        (b)  Hinde's  Pr.  309. 
458.    1  Anst.  37.  {e)  Williams  t.  Longfellow,  3   Aik. 

{x)  Id.  ib.  583. 

(y)  Seton  v.  Slade,  7  Vea.  367.  (<0  Hiade't  Pr.  309. 

{z)  Hill  Y.  Adams,  3  Atk.  39. 
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the  coart  that  he  had  just,  ground  for  makiug  the  defendant  a  party, 
probably  the  latter  would  take  nothing  by  his  motion,  in  such  a  case.(6) 


SECTION    VII. 


JOINDER  OF  SEVERAL  DEFENCES. 


Having  in  the  preceding  sections  of  this  chapter,  given  an  outline  of 
the  various  methods  of  defence  which  may  be  resorted  to  by  defendants 
in  this  court,  it  remains  to  show  in  what  cases,  and  in  what  manner, 
those  defences  may  be  joined  or  combined. 

The  rule  is  general,  as  we  have  already  ofcserved,  that  all  or  any  of 
the  customary  modes  of  defence  may  be  joined ;  provided  each  relates 
to  a  separate  and  distinct  part  of  the  bill.  Thus,  a  defendant  may  demur 
to  one  part  of  the  bill,  plead  to  another,  and  disclaim  as  to  another.(/) 
He  may  also  put  in  separate  demurrers  to  separate  and  distinct  parts  of 
the  bill,  for  separate  and  distinct  causes.  For  the  same  grounds  of  de* 
murrer,  frequently,  will  ifot  apply  to  different  parts  of  a  bill,  though  the 
whole  may  be  liable  to  demurrer ;  and  in  that  case  the  demurrer  may 
be  overruled,  upon  argument,  and  another  allowed.(^)  The  defendant 
may  also  plead  different  matters  to  separate  parts  of  the  same  bill  .(A) 

The  rules  of  pleading  upon  this  subject  of  the  joinder  of  defences 
are  thus  concisely  stated  by  Lord  Redesdale  in  his  Treatise  on  Equity 
Pleading ;  "  All  these  defences  must  clearly  refer  to  separate  and  dis- 
tinct parts  of  the  bill.  For  a  defendant  cannot  plead  to  that  part  to 
which  he  has  already  demurred  ;  neither  can  he  answer  to  any  part  to 
which  he  has  either  demurred  or  pleaded ;  the  deiuurrer  demanding  the 
judgment  of  the  court  whether  he  shall  make  any  answer,  and  the  plea 
whether  he  shall  make  any  other  answer  than  what  is  contained  in  the 
plea.  Nor  can  the  defendant,  by  answer,  claim  what,  by  disclaimer,  he 
has  declared  he  had  no  right  to.  A  plea  or  answer  will  therefore  over- 
rule a  demurrer,  and  an  answer  a  plea.  And  if  a  disclaimer  and  answer 
are  inconsistent,  the  matter  will  be  taken  most  strongly  against  the  de- 
fendant upon  the  disclaimer."(t) 


8 

ton, 


)  Se6  3  Dan.  336.  (A)  3  Dan.  106,  349. 

/)  Mitf.  Eq.  PI.  358.  (i)  1  Mitf.  Eq.  PI.  258. 

(g)  Id.  174.    North  t.  Earl  of  Straf- 


3  Peer  Wms.  148.     1  Atk.  544. 
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To  which  it  may  be  added  that  where  a  defendant  adopts  different 
modes  of  defence,  it  is  necessary,  not  only  that  each  defence  should,  1 7^ 
words^  be  applicable  to  the  distinct  part  of  the  bill  to  which  it  professes 
to  apply,  but  that  it  should  be  so  in  stAstance.  And  if  a  defence,  though 
in  words  applicable  to  part  of  a  bill  only,  should  on  the  face  of  it  be  ap- 
plicable to  the  whole  bill,  it  will  not  be  ^ood,  and  cannot  stand  in  con- 
junction with  another  distinct  defence,  which  is  applicable  and  applied 
to  another  distinct  part  of  the  biIl.(A:) 

When  a  demurrer  is  put  into  part  only  of  the  bill,  and  is  accompa- 
nied by  an  answer  or  other  defence  to  the  remainder,  it  should  be  enti- 
tled ^'  The  demurrer  of  C.  D.,  defendant,  to  part  of  the  bill  of  complaint 
of  A.  B. ;  and  the  answer,  &c.  of  the  said  C.  D.  to  the  remainder 
of  the  said  bill  of  complaint."(Z)  The  same  rule  is  applicable  to  cases 
where  the  defence  is  partly  by  plea  and  partly  by  answer,  except  in 
those  cases  where  the  answer  is  in  support  of  the  plea.  In  such  cases 
the  plea  and  answer  form  but  one  defence,  and  the  title  is  properly  a 
'*plea  and  answer,"  or,  '^  the  joint  plea  and  answer,"  or,  "the  joint  and 
several  plea  and  answer,"  according  to  the  circumstances.(f79.) 

After  a  general  order  for  further  time  to  answer,  the  defendant  can- 
not put  in  a  demurrer,  except  on  special  leave  by  the  court.  Where  he 
wishes  for  further  time  to  demur,  he  must  obtain  a  special  order  from 
the  court  for  time  to  answer,  plead,  or  demur.{n)  This  will  enable  him 
to  put  in  a  demurrer  coupled  with  a  plea  and  answer,  or  either  of  these 
defencfis. 

A  demurrer  may  also  be  taken  under  a  commission  to  tak^  a  plea, 
answer,  and  demurrer;  but  not  under  a  commission  to  take  an  answer 

only.(o) 

Where  a  demurrer  in  connection  with  a  plea  or  answer,  or  either  of 
them,  has  been  put  in,  the  fir^t  step  to  be  taken  is  to  dispose  of  the  de- 
murrer and  also  of  the  plea,  if  there  is  one,  (unless  it  is  intended  to  ad- 
mit that  it  is  a  valid  defence  if  true ;)  and  for  this  purpose  the  demurrer 
and  plea  must  be  noticed  for  argument  in  the  usual  way.(  p)  If  there 
should  be  any  impertinence  in  the  plea  or  answer,  however,  it  should  be 
expunged  before  setting  down  such  plea  or  answer;  as  the  setting 
down  a  plea  for  argument  is  a  waiver  bf  the  impertinence.(5')     But  the 


{k)  Crouch  V.  Hickin,  1  Keen,  385.  (n)  Tumlinson  v.  Swinnerton,   1  Keen, 

(0  Tomliason  t.  Swinnerton,  1  Keen,  0,  13. 

9.  13.  (^2  Dan.  351. 

(to)  2  Dan.  205,350.  {q)  1  Dixon  v.  Olmius,  1  Cox,  412. 

(n)   Bumll  r.  Raineteauz,  2  Paige, 
S31. 
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complaiDant  must  be  careful  not  to  amend  his  bill,  or  to  except  to  the  an- 
swer for  insufficiency  before  the  demurrer  and  plea  have  been  disposed 
of:  otherwise  the  validity  of  such  plea  or  demurrer  will  be  admitted.(r) 
If  upon  the  argument  the  demurrer  and  plea,  or  either  of  them,  are 
overruled,  the  complainant  may  file  exceptions  for  insufficiency,  extend- 
ing not  only  to  the  answer,  but  to  the  parts  of  the  bill  which  were  in- 
tended to  be  covered  by  the  plea  and  demurrer.  But  if  the  demurrer 
and  plea,  or  either  of  them,  are  allowed,  the  exceptions  must  not  extend 
to  the  parts  of  the  bill  covered  l^y  them.(«)  Where  a  partial  demurrer 
has  been  allowed,  the  proper  course  is  to  amend  the  bill,  either  by 
striking  out  the  part  demurred  to,  or  by  making  such  alteration  in  the 
bill  as  will  obviate  the  ground  of  demurrer.  Thus,  after  a  partial  de- 
murrer has  been  allowed,  are  tenusj  for  want  of  parties,  the  bill  may  be 
amended  by  adding  the  necessary  parties,  or  stating  them  to  be  out  of 
the  jurisdiction  of  the  court.  And  it  seems  that  such  an  amendment 
will  not  preclude  the  complainant  from  excepting  to  the  answer  as  to 
those  parts  of  the  bill  which  are  not  covered  by  the  demurrer.(/) 


(r)  2  Dan.   219,  351.     3  Peer  Wins.        (#)  Cotes  t.  Turner,  Banb.  123. 
326.     Boyd  t.  MUls,  13  Yes.  85.     Mitf.        (0  Taylor  y.  Bailey,  6  Law  J.  (N.  S.) 
256.  222.    Foster  t.  Fisher,  4  id.  237. 
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CHAP.   VII. 

PROCEEDINGS  ON  THE  PART  OF  THE  COMPLAINANT  PREVI. 

OUS  TO  REPLYING. 

Sect,  L  Excepting  to  Answer. 

2.  Amending  Bill  of  Complaint. 

3.  Dismissing  Bill  by  Complainant. 

4.  Motion  for  Production  and  Inspection  6f  Deeds,  &c. 

5.  Motion  for  the  Payment  of  Money  into  Court. 


SECTION    L 


excepting  to  answer. 


Exceptions  to  an  answer  are  of  two  kinds — ^for  insufficiency,  and  for 
scandal  and  impeitinence.  The  former  lie  where  the  answer  does  not 
sufficiently  respond  to  the  allegations  and  charges  in  the  bill ;  and  the 
latter  where  the  answer  contains  scandalous  or  impertinent  matter. 

Exceptions  are  allegations  in  writing  stating  the  particular  points  or 
matters  with  respect  to  which  the  complainant  considers  the  answer  in- 
sufficient, as  a  response  to  the  bill,  or  scandalous  or  impertinent.  And 
the  object  of  exceptions  is  to  direct  the  attention  of  the  court  to  the 
points  excepted  to,  and  to  take  its  opinion  thereon,  before  further  pro* 
ceedings  are  had ;  to  the  end  that,  if  the  answer  is  insufficient,  a  better 
answer  may  be  compelled,  or  if  scandalous  or  impertinent,  that  the 
scandalous  or  impertinent  matter  may  be  expunged. 

1.  Exceptions  for  Inst^fficiencf/. 

In  what  cases  they  lie.]  Exceptions  for  insufficiency  can  only  be  sus- 
tained where  some  material  allegation,  charge,  or  interrogatory  in  the 
bill  is  not  fully  answered.(a)    They  will  not  lie  to  the  answers  of  cor- 


(a)  Stafford  r.  Brown,  4  Paige,  88. 
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pontioQS  ](b)  nor  to  an  answer  to  which  the  oath  of  the  defendant  is 
waived  ;(c)  because  such  answers  are  not  evidence.  Nor  will  excep- 
tions lie  to  the  answer  of  an  infant,  because  he  is  not  bound  by  it^  but 
may  put  in  a  new  answer  when  he  becomes  of  age.((2)  It  would  there* 
fore  be  useless,  and  occasion  unnecessary  expense,  to  call  upon  an  infant 
to  put  in  a  full  answer  to  the  complainant's  bill. 

Neither  can  the  answer  of  the  attorney  general  be  excepted  to  for  in- 
8ufficiency.(e)  But  the  answers  of  lunatics  or  idiots^  put  in  by  their  coxa* 
mittees  or  guardians^  may  be  excepted  to.(/) 

Exceptions  founded  on  verbal  criticism,  slight  defects,  and  the  omis* 
sion  of  immaterial  matter^  will  be  disallowed  and  treated  as  vexa* 
tious.(g) 

Where  the  matter  of  the  bill  is  fully  answered^  and  the  defendant 
sets  up  new  matter  which  is  irrelevant,  and  forms  no  sufficient  grounds 
of  defence,  the  complainant  may  except  to  the  answer  for  impertinence^  . 
but  not  for  insuffioiency.(A) 

Where  a  bill  requires  the  defendant  to  riew  exhibits  before  putting 
in  his  answer,  and  he  neglects  to  do  so^  the  correct  practice  is  to  except 
to  his  answer  on  that  ground.(<) 

If  a  plea  is  ordered  to  stand  for  an  answer,  it  is  to  be  deemed  a  suffi- 
cient answer,  as  far  as  it  covers  the  bill ;  but  the  complainant  may  still 
except  to  the  residue  of  the  plea  as  an  answer.(ft)  And  if  a  plea  is  or- 
dered to  stand  for  an  answer,  with  liberty  to  except,  the  complainant 
may  of  course  file  exceptions  to  the  answer,  or  to  that  part  of  it  to 
which  he  is,  by  the  order^  permitted  to  except(Z)  But  the  complain- 
ant cannot  except  to  the  plea  as  an  answer  unless  liberty  to  except  be 
expressly  given.(m) 

If  a  plea,  or  a  demurrer  to  the  whole  bill  not  accompanied  by  an  answer  is 
overruled^  the  defendant  must  answer  without  the  complainant's  being  dri- 
ven to  except ;  but  where  a  partial  plea  or  demurrer  is  overruled^  the  com* 
plainant  must  except ;  as,  since  there  is  already  an  answer  on  the  file^  the 
defendant  is  not  bound  to  answer  further  till  exceptions  have  been  taken.(n) 


(b)  WaOaee   v.  WaUacei  Halst.  Dig«  (k)  Stafford  t.  Brown,  4  Paige,  8B. 
173.  (t)  li^Estrange  r.  Moloney,  1  Hogauf 

(c)  Role  40.  470. 

(<0  Copelaod  t.  Wheeler,  4  Bio.  C.  C.  (k)  Kirby  r.  Taylor,  0  John  Ch.  Rep. 

S5d.     13  Vet.  374.    Leggett   r.  Sellon,  S43. 

3  Paige,  84.  (/)  9  Dan.  303. 

(f)    3  Dan.     303.    Davison  t.  Atty.  (m)  Coke  y.  Wllcooks,  Mose.  73.    3 

Cen.,  5  Price,  306,  n.  P.  Wins.  339.    3  Atk.  814. 

(/)  Id.  ib.  (n)  3  Dan.  05,  303.    Trim  t.  Baker, 

Or)  Baggot  T.  Henty,  1  Edw.  7«  1  Tar.  &  Rims.  353. 
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A  complainant  ma  y  also,  where  a  partial  demurrer  is  allowed,  except  to 
the  answer  to  that  part  of  the  bill  which  is  not  covered  by  Uie  de- 
murrer.  He  must  not,  however,  except  to  that  part  which  is  covered 
by 'the  demurrer.(o)  And  where  a  plea  is  accompanied  by  an  answer 
as  to  part  of  the  bill,  the  complainant  may,  upon  the  allowance  of 
the  plea,  except  to  the  answer,  as  he  must  if  a  partial  plea  is  over* 
ruled.(p) 

But  when  the  answer  is  accompanied  by  a  plea,  the  complainant  can- 
not except  to  the  answer  until  the  plea  is  argued  and  an  order  obtained 
that  it  shall  stand  for  an  answer  with  liberty  to  except (9)  If  he  does 
so,  the  exceptions  will  have  the  elSect  of  allowing  the  plea,  in  the 
same  manner  as  a  replication  would  do.(r)  And  the  effect  of  taking 
exceptions  pending  a  demurrer  to  discovery,  is  to  admit  the  demurrer.  (5) 
But  if  the  plea  or  demurrer  is  only  to  the  relief  prayed  by  the  bill,  and 
not  to  any  part  of  the  discovery,  the  complainant  may  take  exceptions 
to  the  answer  before  the  plea  or  demurrer  is  argued.(/) 

The  rule  that  the  complainant  must  except  to  the  answer  as  insufficient, 
applies  even  where  the  plea  or  demurrer  is  accompanied  by  an  answer 
only  as  to  a  single  fact — such  as  a  mere  denial  of  combination.(tt) 

It  is  A  general  rule  that  if  matters  of  avoidance  are  set  up  in  an  an- 
swer obscurely  or  imperfectly,  the  complainant  cannot  procure  a  more 
complete  statement  by  exceptions,  but  must  first  amend  his  bill.(t;) 

Exceptions  to  answers  to  amended  bills.  Exceptions  will  lie  to  an- 
swers to  amended  bills,  as  well  as  to  those  put  in  to  origiual  bills ;  but 
where  a  complainant  takes  no  exception  to  the  answer  to  the  original 
bill,  he  cannot  take  an  exception  to  the  answer  to  the  amended  bill, 
upon  a  principle  which  would  have  applied  equally  to  the  answer  to 
the  original  bill.(r) 

And  upon  a  reference  on  such  new  exceptions  alone,  the  master  can- 
not inquire  whether  the  old  exceptions  were  fully  answered,  or  whether 
any  part  of  the  original  bill  to  which  the  old  exceptions  did  not  relate 
was  answered  by  the  first  answer  of  the  defendant.(»)    If  the  new  ex- 


Co)  Taylor  v.  Bailey,  6  Law  J.  (N.  S.)  (0  Mitf.  Eq.  PL  317. 

232.  (u)  Id.  ib.    Cotes  r.,  Turner,  Bunb. 

{p)  Cotes  T.  Turner,  Banb.  123.  123. 

Iq)    Darnel  t.  Reyney,  1    Vern.  344.  («^)  Spencer  t.  Van  Dozen,  1  Paige, 

1  Smith,  280.  666. 

(r)    Story's    Eq.  PL    635.     Foley  r.  (r)  0?ey  t.  Leighton,  2  Sim.  &  Stu. 

Hill,   3   My.   &   Craig,   476.    And   see  234.    Bennington  Iron  Co.  t.  Campell, 

Kuypers  ▼.   Reformed  Dntch  Chnrcb,   6  2  Paige,  160.    Id.  369. 

Paige,  670.  («)  2  Paige,  160. 
t  («)1  Smith,  280.    Mitf.  PL  317. 
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ceptioQS  clearly  relate  to  the  original  bill,  and  not  to  the  amendments 
thereto,  the  defendant  may  move  to  take  them  from  the  files  for  irregu- 
larity ;  or  if  he  has  doubts  on  the  subject,  he  may  urge  the  objection 
before  the  master  on  the  refereuce.(/)  Where  the  reference  on  such 
exceptions  has  been  proceeded  in,  if  they  do  not  relate  to  the  amend- 
ments, the  exceptions  will  be  permitted  to  remain  on  the  files ;  but  the 
master's  report  allowing  the  new  exceptions  will  be  overruled.(u) 

But  circumstances  may  occur  which  may  render  an  occasional  de- 
parture from  the  above  rule  necessary.  Thus,  where,  after  a  defendant 
had  answered,  the  complainant  amended  his  bill,  by  stating  an  entirely 
new  case,  it  was  held  that  exceptions  would  lie,  although  some  of 
the  interrogatories  embraced  in  them  were  contained  in  the  original 
bil].(v)  So  if  the  defendant,  in  answering  amendments,  alleges  facts 
similar  to  those  contained  in  bis  first  answer,  and  not  called  for  by  the 
amendments,  but  alleges  them  without  the  circumstances  given  in  the 
first  answer,  and  interrogated  to  by  the  bill,  an  exception  will  lie.(i£7) 
Leave  to  file  such  an  exception  must  be  applied  for,  however ;  as  it 
cannot  be  done  without  it.(ar) 

Exceptions  founded  upon  the  new  matters  of  the  amendment  may  be 
taken  within  the  same  time  as  exceptions  to  a  first  answer,  and  may 
be  filed  of  course,  whether  exceptions  have  been  taken  to  the  first  an- 
swer, or  not.  They  should  be  entitled  "  Exceptions  taken  by  the  com- 
plainant to  the  answer  of  the  defendant,  C.  D.,  to  the  complainant's 
amended  bill  of  complaint,"  or  "  to  the  answer,  &c«  to  the  amendments 
to  the  original  bill  of  complaint  of  the  complainant."(y) 

Exceptions  having  been  allowed  to  the  answer,  and  tl^e  bill  having 
been  amended,  and  the  usual  order  having  been  obtained  that  the  de- 
fendant should  answer  the  amendment  and  exceptions  at  the  same  time, 
the  defendant  put  in  a  second  answer.  The  complainant  then  took  excep- 
tions to  the  second  answer,  and  entitled  them  "  Exceptions  to  the  fur- 
ther answer  to  the  original  bill  and  to  the  answer  to  the  amended  bill." 
The  exceptions  were  held  to  be  irregularly  entitled,  and  were  ordered 
to  be  taken  off  the  file ;  because  new  exceptions  cannot  be  taken  to  the 
further  answer  to  the  original  bill ;  but  if  that  answer  be  considered  in- 


(0  9  Paige,  160.  (w)  Irvine  r.  Viaoa,  McCle.  &  Toang, 

(tt)  Id.  ib.  563. 

(«)  Maziaredo    r.    Maitland,    3    Mad.        (x)  Id.  ib. 
66.      See  also  Glatsington  v.  Thwaitesi 
3  Ross.  458. 


(y)  Bennington  Iron  Co.  ▼.  Campbellf 
8  Paige,  161.     1  Hoff.  Pr.  350. 
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sufficient,  it  must  be  referred  back  to  the  master  upon  the  old  excep- 
tioDS.(2r) 

Where  exceptions  to  a  former  answer  and  to  amendments  to  Hie  bill 
are  answered  together,  if  neither  the  exceptions  nor  the  amendments  are 
fully  answered,  the  complainant  may  file  new  exceptions  founded  on 
the  new  matter  introduced  into  the  bill  by  way  of  amendment.(a)  If 
the  new  exceptions  are  not  submitted  to  by  the  defendant  within  the 
eight  days  allowed  for  that  purpose,  the  answers  should,  by  an  order, 
be  referred  upon  the  new  exceptions  and  upon  suclf  of  the  old  excep- 
tions as  are  not  sufficiently  answered.(6)  Where  the  new  exceptions 
are  submitted  to,  the  answer  must  be  referred  upon  the  old  exceptions 
which  are  not  sufficiently  answered,  within  ten  days  after  the  answer  is 
put  in.(c) 

If  the  bill  has  been  amended,  so  that  a  further  answer  put  in  by  the 
defendant  is  an  answer  to  the  amendments  as  well  as  the  exceptions, 
the  complainant  may  file  new  exceptions  at  any  time  within  twenty 
days ;  but  the  answer,  as  to  the  old  exceptions,  will  be  deemed  suffi- 
cient, unless  new  exceptions  are  filed,  or  it  is  referred  on  the  old  excep- 
tions, within  the  first  ten  days.(el) 

Waiver  of  exceptions,]  The  reason  of  the  rule  that  a  complainant,  if 
he  does  not  except  to  the  answer  to  the  original  bill,  cannot  afterwards 
except  to  the  answer  to  an  amended  bill  on  the  ground  that  the  defen- 
dant has  not  answered  matters  which  were  contained  in  the  original  bill, 
is,  that  by  amending  his  bill,  the  complainant  has  admitted  the  answer 
to  it  to  be  sufficient.(e)  Upon  the  same  ground  it  has  been  held  that 
a  complainant  moving  as  of  course  to  amend  his  bill,  after  he  has  taken 
exceptions  to  the  answer,  will  be  considered  as  having  waived  his  ex- 
ceptions. To  avoid  this  he  must  move  specially  for  liberty  to  amend 
without  prejudice  to  the  exceptions.(/)  But  where  the  amendment  of 
the  bill  extends  only  to  the  addition  of  another  party,  and  requires  no 
answer  from  the  other  defendants,  the  principle  of  waiver  will  not  ap- 
ply.(g')  So  where  the  complainant,  after  answer  to  the  original  bill, 
changed  his  name,  and  then  amended  his  bill  by  substituting  his  new 
name  for  his  old  one,  and  adding  another  defendant,  and  aftewards  took 
exceptions  to  the  answer,  a  motion  to  take  the  exceptions  off  the  file 


(z)  Waiiams  t.  Davies,  1  Sim.  &  Sta.  (e)  9  Dan.  Pr.  804. 

426.  (/)  De  la  Torre  r.  Bernales.  4  Mad. 

'  (a)  9  Paige,  160.  396.    Irving  t.  Viana,  McCle.  A  Yoang, 

(b)  Id  ib.  663. 

(c)  Id.  ib.  (g)  Taylor  t.  Wrench,  9  Vea.  315. 

(d)  Hart  ▼.  Small,  4  Paige,  333. 
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vms  Tefused.(A)  Nor  will  an  amendment  amount  to  a  waiter  of  excep- 
tions if  it  is  confined  to  the  prayer  of  the  bill — as,  for  an  injunction.(i) 
But  it  will  be  a  waiver  of  exceptions  if  the  complainanjt  takes  the  bill  as 
confessed  as  to  those  points  not  responded  to.(Ar) 

Effect  of  exceptions.]  Where  exceptions  to  an  answer  are  filed,  they 
must  be  disposed  of  before  any  further  proceedings  can  take  place  in 
the  cause.({)  Therefore  exceptions  filed  to  an  answer  will  prevent  the 
court  from  ordering  it  to  be  taken  from  the  file,  notwithstanding  it  be 
evasive.(m) 

The  effect  of  filing  exceptions,  upon  an  injunction  or  ne  exeat  will  be 
noticed  presently.(n) 

Form  of  exceptions.]  Exceptions  to  an  answer  must  be  in  writing  ;(o) 
and  signed  by  dounsel.(p) 

Exceptions  must  be  properly  entitled ;  otherwise  they  will  be  sup« 
pressed,  or  taken  off  the  file  for  irregularity.  Thus,  where  exceptions 
having  been  allowed  to  an  answer,  the  complainant  obtained  the  usual 
order  that  he  might  be  at  liberty  to  amend  his  bill,  and  that  the  defen- 
dant might  answer  the  amendments  and  exceptions  at  the  same  time, 
and  amended  his  bill ;  whereupon  the  defendant  put  in  a  second  an- 
swer, to  which  the  complainant  took  exceptions,  and  entitled  them  "  Ex- 
ceptions to  the  further  answer  to  the  original  bill,"  the  exceptions  were 
ordered  to  be  taken  off  the  file ;  because  new  exceptions  cannot  be  ta-' 
ken  to  a  further  answer  to  an  original  bill.(7) 

The  exceptions  should  point  out,  specifically,  the  parts  of  the  bill,  or 
the  interrogatories  which  are  unanswered,  by  separate  exceptions  appli- 
cable to  each  part.(r)  And  it  is  the  rule  in  England,  that  where  a  com- 
plainant complains  that  a  particular  interrogatory  in  his  bill  has  not 
been  answered,  he  must  state  the  interrogatory,  in  the  terms  of  it,  and 
not  throw  upon  the  court  the  trouble  of  determining  whether  the  ex- 
pressions of  the  exceptions  are  to  be  reconciled  with  the  interroga- 
tory.(*) 

Although  it  seems  to  be  unnecessary,  in  this  state,  to  specify  the  pre^ 
cise  words  of  the  allegation,  charge,  or  interrogatory  in  the  bill  which 


(A)  MHler  r.  Whesllev,  1  Sim.  396.  (o)  Beames*  Ord.  78, 181. 

(t)  Jacob  T.  Hall,  13  Ves.  458.  (p)  Yates    t.    Hardy,    Jacob,    833. 

Ik)  Griffith  T.  Depew,  3  A.  K.  Marsh.  Candler  ▼.  Partington,  6  Mad   183. 

179.  (q)  WiUiams  t.   DaYies^  1    Sim.   & 

(0  Clark  ▼.  Tinsley's  adm*r,  4  Rand.  Stu.  430. 

850.  (r)  3  Dan.  Pr.  306. 

(m)  GUaaington  t.  Thwaitea,  3  Rasa.  (s)  Hodgson  t.  Bnttarfield,  8  Sim.  & 

456.  Sta.  336. 

(n)  Po0t,  p.  183. 
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b  not  fully  answered,  yet  the  substance,  at  least,  must  be  stated ;  so  that 
by  referring  to  the  bill  alone,  in  connection  with  the  exception,  the 
court  may  see  that  the  particular  matters,  as  to  which  a  further  answer 
i»  sought,  are  stated  in  the  bill,  or  that  an  answer  is  called  for  by  the 
interrogatories.(««) 

But  even  in  England,  the  rule  that  exceptions  to  an  answer  for  insuf- 
ficiency must  set  forth  the  interrogatory  in  its  very  terms,  does  not  ap- 
ply to  trifling  verbal  altera!  ions.  (*) 

Where  an  exception  did  not  follow  the  words  of  the  interrc^atory, 
but  the  defendant  had  submitted  to  answer,  and  put  in  a  further  answer, 
which  was  referred  upon  the  same  exceptions,  it  was  held  that  he  came 
too  late  with  his  objection  to  the  form  of  the  exceptions.(^^) 

And  so  where  a  complainant,  in  his  exceptions,  went  beyond  the  al- 
legations in  the  bill,  and,  upon  a  reference,  the  master  reported  the  an- 
swer insufficient ;  whereupon  the  defendant  submitted  to  the  repori,  and 
put  in  a  further  answer,  upon  exceptions  to  the  second  report,  the  defen- 
dant was  held  to  have  precluded  himself  from  objecting  to  the  form  of 
the  exceptions,  by  putting  in  a  further  answer.  It  was  considered  that 
he  ought  to  have  excepted  to  the  first  report.(tt) 

Exceptions  for  i^nsufficiency  may  be  allowed  in  part,  and  overruled  as 
topart;(i;)  though  it  is  otherwise  as  respects  exceptions  for  imperti- 
nence.{w) 

If  defendants  answer  separately,  exceptions  must  be  taken  to  each  an- 
swer ;(j:)  and-if  a  joint  answer  is  put  in,  and  one  of  the  defendant  dies, 
exceptions  may  be  taken  to  the  answer  as  to  the  survivor  only.(y) 

It  is  a  general  rule  that,  after  exceptions  have  been  filed,  no  new  ex- 
ception can  regularly  be  added.(;ir)  But  upon  special  cause  shown  to 
the  court,  leave  will  be  given  to  amend  or  add  to  exceptions — as  whiere 
there  is  a  clear  mistake ;  there  being  two  causes,  and  the  exceptions 
being  taken  from  one  bill  instead  of  the  other.(a)  So  where,  by  mis- 
take, the  exceptions  have  been  drawn  from  the  draft  of  a  bill  instead  of 
the  engrossment,  which  difiered  from  the  draft  materially .(6)    And  in 


(«#)  Slaflbrd  v.   Brown,  4  Paige,  89,  («)  Sydolph   r.  Monkston,   S    Dick. 

90.  609. 

(0  Brown  v.  Keating,  4  Lond.  Jurist,  (y)  Lord  Herbet  v.  Pusey,  1  Dick. 

477.  255. 

(tt)  Hodgson  v.  Butterfield,  supra. 

(tt)  Crisp  ▼.  Nevil,  1  Ch.  Ca.  60. 

{v)  East  India  Co.  t.  Campbell,  1  Yes.  (a)  Dolder  r.  Bank  of  Ensland,  10 

947.  Ves.284. 

(vf)  1  Rass.  &  My.  30.  (b)  Bancroft  v.  Wentworth,  10  Ves. 


(z)  Partridge  ▼.  Haycraft,   11  Ves. 
675. 


286,  n. 
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Narthfiote  v.  Narthcate,{c)  liberty  was  given  to  amend  exceptions  after 
they  had  been  argued.  But  it  does  not  appear  upon  what  ground  such 
liberty  was  given. 

Within  what  time  to  beJUed.]  Where  the  answer  is  to  the  whole 
bill,  the  complainant  must  except  to  it  within  twenty  days  after  it  is  pot 
in.  If  the  answer  is  to  part  of  the  bill  only,  exceptions  must  be  filed 
within  twenty  days  after  the  pleii  or  demurrer  to  the  residue  of  the  bill 
has  been  allowed  or  overruled.  At  the  end  of  which  time,  if  no  excep- 
tions are  taken,  and  no  order  for  further  time  has  been  granted,  the  an« 
swer  will  be  deemed  suffici§nt.((/) 

Where  there  is  a  plea  or  demurrer  to  a  part  of  the  bill,  and  an  answer 
to  the  residue,  the  complainant  may  except  to  such  answer  before  the 
argument  of  the  plea  or  demurrer.  But  the  effect  of  such  exceptions  is 
to  admit  the  validity  of  the  plea  or  demurrer.(e)  If  the  plea  or  demur- 
rer, however,  is  only  to  the  relief,  and  not  to  any  part  of  the  discovery 
the  complainant  may  take  exceptions  to  the  answer  before  the  plea  or 
demurrer  is  argued.(/) 

The  complainant,  if  he  wishes  to  except,  must  be  careful  to  do  so  be- 
fore filing  his  replication ;  for  by  replying,  he  admits  the  answer  to  be 
sufficient.(g')  But  it  is  said  by  Mr.  Daniell,  that,  in  some  cases,  the 
court  will  permit  a  replication  to  be  withdrawn  and  exceptions  to  be  ta- 
ken.(A)  By  this  it  must  be  doubtless  understood,  upon  good  cause 
shown. 

One  advantage  which  the  complainant  will  gain  by  excepting  to  the 
answer  is,  that  the  exceptions  will  prevent  the  defendant  from  moving 
to  dissolve  an  injunction  or  discharge  a  ne  exeat  on  bill  and  answer. 

But  the  filing  of  exceptions  is  nonobjection  to  a  motion  to  dissolve 
the  injunction,  unless  they  affect  the  answer  in  points  relating  to  the 
grounds  of  the  injunction.(i)  Nor,  if  they  are  frivolous.  And  the 
court  will  look  into  them  to  see  if  are  so.(n) 

And  in  order  to  have  the  filing  of  exceptions  operate  in  any  case,  so 
as  to  prevent  a  dissolution  of  the  injunction,  on  bill  and  answer,  the  com- 
plainant must  file  and  serve  them  within  ten  days  after  the  answer  is  put 
in.(Ar)    If  exceptions  are  filed  within  the  ten  days,  it  will  not  be  in  or- 


(c)  1  Dick.  22.  ig)  Prac.   Reg.    376.      Coleman    t. 

{d)  Rule  50.    Sammers  ▼.  Murray,  2  Lyue's  ez*r,  4  Rand.  454. 

Edw.  205.  (A)  2  Dan.  308, 

(e)  Boyd  r.  Mills,  13  Yea.  85.     Mitf.  (t)  Doe  ▼.  Roe,  Hopk.  276. 

£q.  PI.  317.    Ante  p.  178.  (n)  Nobler.  WUson,  1  Paige. .164. 

(f)  Mitf.    317.      3    P.    Wma.    327,  {k)  Rule  38. 
Bote  («). 
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der  for  the  defendant  to  move  for  a  dissolution  of  the  injnnction,  or  for 
a  discharge  of  the  ne  exeatj  on  bill  and  answer,  until  the  time  for  procur* 
ing  the  master's  report  on  the  exceptions  (twenty  days)  has  expired, 
unless  a  report  against  the  validity  of  the  exceptions  is  sooner  ob-^ 
tained.(/) 

The  defendant,  upon  receiving  exceptions,  may  give  a  written  consent 
that  they  be  referred  forthwith ;  and  unless  the  complainant  procures 
the  master's  report  within  ten  days  thereafter,  in  favor  of  the  exceptions, 
they  will  not  prevent  the  dissolution  of  the  injunction,  or  discharge  of 
the  ne  exeat.  And  the  same  practice  is  to  be  observed  in  referring  a 
second  or  third  answer  on  the  old  exceptions<(m) 

The  provisions  of  the  39th  rule  are  not  applicable  to  the  case  of  an  an- 
swer to  which  the  oath  has  been  waived,  and  which  therefore  is  not  liable 
to  exceptions  for  insufficiency.(n)  If  the  whole  equity  of  the  bill  is  de- 
nied, exceptions  for  impertinence  will  not  prevent  a  dissolution  of  the 
injunction.(o) 

The  defendant  may  give  notice  of  an  application  to  dissolve  an  in- 
junction, immediately  upon  the  service  of  his  answer,  without  waiting 
the  ten  days  allowed  the  complainant  to  except ;  but  if  exceptions  are 
duly  served  within  the  time  prescribed  by  the  rule,  it  will  be  to  answer 
to  the  application.  But  the  defendant  is  not  at  liberty  to  give  notice  of 
such  an  application  for  a  time  which  is  within  the  ten  days  allowed  by 
the  38th  rule  for  excepting  to  the  answer.(p) 

Where  a  complainant,  after  the  defendant  has  submitted  to  answer 
some  of  the  exceptions,  amends  his  bill  by  inserting  matter  which  also 
requires  to  be  answered,  he  has  20  days,  under  the  50th  rule,  to  file  new 
exceptions  to  a  further  answer  for  insufficiency  as  respects  the  amend. 

ment.(g) 

If  an  answer  is  insufficient,  the  complainant  must  raise  all  his  objec^^ 
tions  to  it  in  the  first  instance ;  and  he  will  not  be  permitted  to  take  any 
exceptions  to  the  second  aQSwer  which  were  not  taken  as  to  the  first.(r) 

Obtaining' further  time  to  except,]  Further  time  to  file  exceptions, 
not  exceeding  twenty  days,  may  be  obtained  on  application,  and  suffi- 
cient cause  shown  by  affidavit,  to  a  vice  chanoellor  or  injunction  master^ 
and  on  such  terms  and  conditions  as  he  may  direct    But  no  such  order 


(0  Rule  39.     Pftrker   t*    WUliams,  4        (o)  W.ib. 
Paige,  439.  (p)  Sattorlee  v.  Bargy,  3  Paige,  142^ 

(m)  Rule  38.  (v)  Van  Wagenan  ▼.  Murray,  1  Edw. 

(a)  Liyioaton  t.  LiTiogatOD,  4  Paige,  319. 
111.  (r)  Eager  t.  WieWaH,  3  Paige,  369. 
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for  time  can  be  granted  by  an  injunction  master  or  by  a  vice  chancellor 
out  of  court,  after  the  time  for  excepting  has  expired,  or  where  time  has 
been  before  granted  by  order  of  the  court,  or  by  a  vice  chancellor  or 
master,  or  by  agreement.(^) 

A  chamber  order  under  the  above  rule,  extending  the  time  to  file  ex- 
ceptions, will  not  prevent  an  application  to  dissolve  the  injunction,  if 
exceptions  are  not  filed  within  the  ten  days.(^)  An  extension  of  the 
time  required  by  the  88th  rule,  within  which  exceptions  must  be  filed 
to  prevent  an  application  for  the  dissolution  of  an  injunction^  can  only 
be  obtained  upon  a  special  application  to  the  court  and  on  due  notice 
to  the  defendant.(u) 

Filing  and  service  cf  exceptions.]  The  exceptionaf  having  been  prop- 
erly drawn  up,  and  signed  by  counsel  in  the  manner  already  directed, 
are  in  the  next  place  to  be  endorsed,  filed  in  the  proper  ofiSce,  and  a  copy 
served  upon  the  defendant  or  his  solicitor^  within  the  time  limited  by 
the  rule. 

Submission  to.]  If  the  exceptions  are  for  insufficiency,  the  defen- 
dant may,  within  eight  days  after  the  service  thereof,  give  a  writ- 
ten notice  of  his  submissioz^  ^  answer  any  or  all  of  such  exceptions ; 
and  he  will  be  liable  for  the  costs  of  those  he  submits  to.(i;)  If  he  sub- 
mits to  all  the  exceptions^  or  to  part,  and  the  rest  are  abandoned,  or  are 
disallowed  on  reference^  the  complainant  may  enter  an  order  of  course, 
that  the  defendant  put  in  a  further  answer  within  twenty  days  after  no- 
tice of  the  order,  and  pay  the  costs,  or  that  an  attachment  issue,  or  that 
the  bill  be  taken  as  confessed,  at  the  election  of  the  complainant.(tr) 

Where  two  or  more  defendants  put  in  a  joint  and  several  answer, 
which  is  referred  for  insufficiency,  and  one  or  more  of  them  submit  to 
the  exceptions,  the  others  may  have  them  argued.(d:) 

Where  exceptions  to  the  answer  of  one  of  the  defendants  are  submit- 
ted to,  if  the  exceptions  go  to  the  merits,  an  injunction  wUl  not  be  dis- 
solved.(y)  If  exceptions  have  not  been  submitted  to,  nor  allowed  by 
the  master,  the  court  on  a  motion  to  dissolve  the  injunction,  will  look 
into  them  to  see  they  are  not  frivolous.  If  frivolous,  they  will  furnish 
no  objection  to  such  motion  to  di8Solve.(2;) 


(s)  Rule  125.  (to)  Rule  68. 

(0  Wakeman  t.  Gilleipie,  6  Paige,        (x)  Hinde's  Pr.  368. 
113.  (y)    Noble   t.  Wilson,   1    Paige,   164. 

(u)  Id.  ib.  {z)  Id.  ib. 

(v)  Rale  50. 

TOL.  I.  24 
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Where,  upon  a  defendant  submitting  to  answer  exceptions,  the  com- 
plainant obtains  an  order  that  he  may  be  at  liberty  to  amend  his  bill, 
and  that  the  defendant  may  answer  the  amendments  and  exceptions  at 
the  same  time,  the  defendant  will  be  entitled  to  the  time  usually  allow- 
ed to  answer  amended  bills,  to  put  in  his  answer  to  the  exceptions  and 
amendments«(a) 

Reference  of,]  If  the  exceptions  are  not  submitted  to,  within  the 
eight  days  allowed  for  that  purpose,  the  complainant  may,  at  any  time 
within  ten  days  thereafter,  have  an  order  of  course  to  refer  the  except 
tions  to  an  exception  master,  or  to  such  vice  chancellor  as  may  be  agreed 
upon  by  ttie  parties,  with  his  assent.  If  the  exceptions  are  not  thus  re- 
ferred, they  will  be  considered  as  abandoned,  and  the  answer,  as  to  them, 
will  be  deemed  sufficient«(&) 

It  has  been  decided  that  the  complainant  must  not  only  enter  an  order 
to  refer  the  exceptions  within  the  ten  days  specified  in  the  above  rule, 
but  he  must  also  serve  a  copy  of  notice  of  such  order,  or  take  out  and 
serve  a  summons  from  the  master  within  the  ten  days,  or  the  exceptions 
will  be  considered  as  abandoned .(c)  And  the  practice  is  the  same 
in  England,  under  a  rule  of  court  similar  to  our  61st.(«{) 

In  this  court  exceptions  are  alwajrs  referred  to  a  master,(e)  or  to  a 
vice  chancellor  acting  as  master ;(/)  thoui^h  it  is  otherwise  on  the 
equity  side  of  the  court  of  exchequer,  where  it  is  the  practice  for  the 
court  itself  to  determine  upon  exceptions,  in  the  first  instance,  upon  ar- 
gument.(^) 

A  reference  of  exceptions  must  be  executed  by  such  vice  chancellor 
as  may  be  agreed  upon  by  the  parties,  with  his  assent,  or  by  an  excep- 
tion master  who  may  be  thus  agreed  upon,  or  by  the  exception  master 
who  is  nearest  or  most  convenient  to  ihe  residence  of  either  of  the  soli- 
eitors,  and  who  is  legally  competent  to  execute  the  reference.  But 
where  the  solicitors  of  both  parties  reside  more  than  thirty  miles  from 
any  exception  master  who  is  competent  to  act,  the  reference  may  be  ex- 
ecuted by  any  other  master  nearest  or  most  convenient  to  the  residence 
of  either  of  such  solicitors,  or  by  the  nearest  exception  master.(A) 

The  bill  and  answer,  together  with  a  copy  of  the  order  of  reference, 
being  left  with  the  master,  he  issues  a  warrant  underwritten,  "to  pro- 
ceed on  the  exceptions  to  the  defendant's  answer."  This  is  the  first  war- 
rant both  here  and  in  En^land.(«) 


(a)  Hinde362.  (e)  Byinglon  ▼.  Wood,  1  Paige,  HS. 

(6)  Rule  51.  (f)  See  Rale  61. 

(c)  Peale  v.  Bloomer,  8  Paige,  78.  {ft)  2  Fow.  Ex.  Pr.  1,  2. 

(<0  Taylor   v.   Harriaon,   1  My.  &  (A)  Rule  90. 

Cnig,  874*  (t)  1  Iloff.  Maat.  264.     1  Tur.  Pr.  477. 
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Jo  proceeding  upon  exceptions,  before  the  master,  the  coarse  is  for 
the  complainant's  solicitor  or  counsel  to  state  the  subject,  shape,  and  prayer 
of  the  bill,  and  to  read  the  first  exception.  The  defendant's  solicitor 
then  reads  from  the  ansMirer  such  parts  as  he  insists  is  an  answer  thereto ; 
and  each  counsel  argues  on  the  point.  The  master  will  then  allow  or 
disallow  it,  or  suspend  his  opinion ;  and  thus  all  the  exceptions  are  gone 
through  with.(&) 

If  the  defendant's  solicitor  or  counsel  does  not  attend,  the  master  mav" 
proceed  upon  the  matter  of  the  reference  ex  parte.{l)  Before  he  does 
so^  however,  the  person  who  served  the  warrant  must  make  an  affidavit 
of  its  service  upon  the  defend«nt.(m)  It  is  decided  in  Byington  v 
Woodj{n)  that  if  either  party  neglects  to  appear  before  the  master  and 
argue  the  exceptions,  he  will  not  afterwards  be  permitted  to  bring  them 
before  the  court  by  exceptions  to  the  master's  report.  And  it  was  stated 
by  the  chancellor,  in  the  same  case,  to  be  the  duty  of  the  master,  al« 
though  he  proceeds,  ex  partey  to  examine  the  exceptions  with  as  much 
care  as  if  they  were  litigated  before  him. 

In  England,  warrants  to  proceed  on  the  exceptions  are  successively 
taken  out,  until  the  master  has  made  up  his  opinion.  It  is  in  this  mode 
that  further  argument  may  be  had  upon  them,  and  that  the  parties  know 
the  decision  of  the  master.(o)  With  us  the  master  adjourns  the  further 
hearing,  when  necessary.(p)  If  he  does  not  decide  at  once,  and  apprise 
the  parties  of  his  decision,  he  should  fix  a  day  for  them  to  attend,  when 
he  will  be  prepared,  and  then  deliver  his  report  to  the  prevailing  party  • 
which  is  the  complainant  if  a  single  exception  is  allowed.(i/) 

No  objections  are  taken  to  the  draft  of  the  master's  report  on  excep- 
tions, and  no  copies  of  the  draft  will  be  allowed  on  taxation,  except  the 
engrossed  copy  which  is  prepared  by  the  master  to  file..(r) 

In  cases  where  a  defendant  has  not  answered,  and  insists  upon 
some  particular  right  or  principle  upon  which  he  declines  answerin^y 
masters  generally  report  according  to  the  exceptions ;  because  they  will 
not  take  upon  themselves  to  judge  how  far  the  defendant  ought  or  ought 
not  to  answer,  but  leave  it  to  be  determined  by  the  court  upon  excep- 
tions to  their  report.(«) 


(*)  1  T.ir.  Ch.  Pr.  477.  iq)  1  Harr.  Pr.  330.   I  Tar.  463. 

(/)  3  Ddfi.  Pr.  315.  (r)  Price  v.  Shaw,  2  Dick.  733.   Rich- 

Im)  Hiii<<e,3«3.  ards  r.  Barlow,  1  Paige,  337.   Id.  148. 

(n)  1  Paige,  146.  Hopk.  9. 

(o)  1  Tur.  463,  477.  (*)  For.  Rom.  106. 

(p)  Hoff.  Mast.  354 
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It  is  said  to  have  been  formerly  the  practice,  in  some  of  the  masters' 
offices,  for  the  master  to  report  the  answer  insufficient  generally,  upon 
the  complainant  establishing  one  exception,  without  entering  into  the 
others.(^)  But  in  R<ni>e  v.  Gudge(m,{u)  Lord  Eldon  expressed  his  dis- 
approbation of  this  practice,  and  held  that  on  the  argument  of  the  ex- 
ceptions, the  master's  judgment  ought  to  be  given  upon  each.  And  in 
another  case,(t7)  Sir  Thomas  Plumer,  Y.  C,  said  that  his  opinion  was 
tijiat  the  suitor  has  a  right  to  the  master's  judgment  upon  each  of  the  ex- 
ceptions. 

When  the  bill  has  been  amended  and  the  defendant  puts  in  a  furttier 
answar,  whereupon  the  complainant  files  new  exceptions  as  to  the 
amendments,  the  complainant  must  go  before  the  master  upon  the  old 
exceptions,  as  they  apply  to  the  original  bill,  and  upon  the  new  excep- 
tions as  to  the  new  matters  introduced  by  the  amendments,(«7)  And  in 
such  a  ease  he  may  have  the  master's  judgment  upon  the  answer  to  the 
amendments  with  reference  to  such  parts  of  the  original  bill  as  applies 
to  them.  If  the  original  words  apply  to  the  amendments,  the  master, 
in  considering  whether  the  answer  is  sufficient  as  to  the  amendments, 
must  take  into  his  consideration  every  thing  in  the  amended  bill  that 
gives  a  construction  to  the  amendments.(a?) 

Where,  however,  the  reference  is  upon  new  exceptions  founded  on 
new  matter  introduced  into  the  bill  by  way  of  attachment  alone,  the 
master  cannot  inquire  whether  the  old  exceptions  were  fully  answered  ; 
or  whether  any  part  of  the  original  bill  to  which  the  old  exceptions  did 
not  relate,  was  answered  by  the  first  answer  of  the  defendant.(y)  If  the 
new  exceptions  clearly  relate  to  the  original  bill,  and  not  to  the  amend- 
ments thereto,  the  defendant  may  urge  the  objetJtion  before  the  master, 
on  the  reference.(2r) 

Where  exceptions  are  taken  in  the  court  of  exchequer  to  the  answer 
to  the  original  bill,  and  exceptions  are  also  taken  to  the  answer  to  the 
amended  bill,  a  separate  order  for  the  argument  of  each  set  of  excep- 
tions must  be  entered.  And  it  is  irregular  to  set  them  down  for  argu- 
ment under  one  order.(a) 

In  deciding  on  the  sufficiency  or  insufficiency  of  an  answer,  it  is  the 
duty  of  the  master  to  take  into  consideration  the  relevancy  or  materiality 


(t)  For.  Rom.  104.  (y)  Bennington  Iron  Co.  t.  Campbell, 

(«)  1  Ves.  &  B.  331.  2  Paige,  160. 

(v)  Agar  V.  Gurney,  2  Mad.  389.  (z)  Id.  ib. 

(ic)    Partridge  ▼.    HaycraA,  11  Ves.        (a)  Eastwood  ▼.  Dabree,  1  Yoang  & 

570.  Jer.  508. 
(x)  Id.  ib.,  Per  Lord  Eldon. 
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of  the  statement  or  question  referred  to  in  the  exception.(6)  And  the 
true  way  of  ascertaining  this  materiality,  is  to  inquire  whether  a  fur- 
ther answer,  stating  or  admitting  the  faet  in  the  manner  which  would  be 
most  favorable  to  the  complainant,  would  be  of  any  benefit  to  him  ;(c) 
or  would  assist  his  equity,  or  advance  his  claim  to  the  relief  sought  by 
thebill.(<2)  The  complainant  is  entitled  to  an  answer  to  every  fact 
charged  in  the  bill,  the  admission  or  proof  of  which  is  material  to  the 
relief  sought,  or  to  substantiate  his  proceedings  and  make  them  regu* 
lar.(c) 

McLster^s  report.]  The  master  having  heard  the  arguments,  and  looked 
into  the  bill,  answer,  and  exceptions,  certifies  his  opinion  as  to  the  suffi- 
ciency or  insufficiency  of  the  answer,  in  a  report  to  the  court.  And  if 
he  finds  the  answer  insufficient,  he  must,  in  case  it  is  a  first  or  second 
answer,  besides  reporting  upon  the  exceptions,  fix  the  time  to  be  allowed 
the  defendant  for  putting  in  a  further  answer  and  paying  the  costs.  And 
he  must  specify  the  same  in  his  report.(/) 

But  the  neglect  of  the  master  to  fix  the  time,  in  his  report,  within 
which  the  defendant  shall  answer  the  exceptions,  will  not  render  the 
report  irregular  as  against  the  defendant ;  as  the  only  efiect  of  such  a 
neglect  of  the  master  is  to  compel  the  complainant  to  make  a  special 
application  to  the  court  to  obtain  a  further  answer,  if  the  defendant 
does  not  answer  voluntariIy.(g^) 

The  complainant  must  procure  and  file  the  master's  report  within 
twenty  days  from  the  date  of  the  order  or  reference,  or  the  exceptions 
will  be  considered  as  abandoned ;  unless  the  master  shall,  within  the 
twenty  days,  certify  that  the  complainant  has  not  been  guilty  of  any 
nnreasonable  delay,  and  that  a  further  time,  to  be  specified  in  the  certi- 
ficate, is  necessary.  In  such  case  the  report  must  be  obtained  within 
that  further  time,  or  the  exceptions  will  be  considered  as  abandoned, 
and  the  answer  will  be  deemed  sufficient.(A) 

The  master  is  entitled,  under  this  rule,  to  grant  only  one  certificate 
extending  the  time  for  obtaining  his  report.(i)  But  where  the  time  for 
making  the  report  has  passed,  and  it  appears  by  affidavit  that  the  omis- 
sion to  procure  the  master's  certificate  that  further  time  was  necessary 
to  enable  him  to  make  his  report,  arose  from  inadvertence,  the  court  ex' 


{b)  Rule,  106.  (g)  Corninsr  v.  Cooper,  7  Paige,  587. 

(c)  Davia  v.  Mapea,  2  Paijye,  106.  (/i)  Rule  64. 

(d)  Bally  ▼.  Kenrick,  13  Price,  201.  (t)  Watkina  v.  Redmond,  2  Lond.  Ju- 

(e)  Davia  t.  Mapea,  supra,  riat,  152. 
{/)  Rule  55. 
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tended  the  time  for  another  tortnlght,  on  the  complainant  paying  the 
the  costs  of  the  appIication.f  A)  In  an  injunction  case,  however,  the  court 
will  not  enlarge  the  time  for  obtaining  the  master's  rejiort,  except  under 
special  circumstances— such  as  the  illness  of  the  master,  &c.(/) 

The  master's  report  must  be  delivered  to  the  complainant,  who  must 
forthwith  file  it  in  the  register's,  assistant  register's  or  clerk's  ofl5ce,  as 
the  case  may  require.  And  if  the  complainant  does  not  except  to  it  with- 
in eight  days  thereafter,  it  will  become  absolute  as  against  him.(m) 
And  if  none  of  the  exceptions  are  submitted  to,  or  allowed  by  the  mas- 
ter, the  answer  will  be  deemed  sufficient  after  the  expiration  of  that 
time.(n) 
No  order  to  confirm  the  report  is  necessary. 

Notice  of  its  being  filed  must  be  given  to  the  defendant ;  who  may 
file  exceptions  to  it  within  eight  days  after  such  notice ;  and  if  he  does 
not  except  within  that  time,  the  report  becomes  absolute  against  him 
also.(o) 

No  proceedings  can  be  taken  upon  the  master's  report  until  it  is  filed. 
Therefore,  where  a  complainant,  ader  the  master  had  made  his  report 
on  exceptions,  but  before  it  was  filed,  obtained  an  order  for  an  injunc- 
tion, the  injunction  was  held  to  be  irregular.(  p)  And  so  if  the  com- 
plainant, before  the  master's  report  allowing  the  exceptions  has  been 
filed,  obtains  an  order  for  leave  to  amend,  and  that  the  defendant  may 
answer  the  amendments  and  exceptions  at  the  same  time,  the  order  will 
be  dischars^ed.(y) 

Exceptions  to  master^s  report.]  Either  party  may  except  to  the  raas- 
jter's  report.  Exceptions  by  the  complainant  must  be  put  in  within 
eight  days  after  the  report  is  filed,  and  exceptions  by  the  defendant 
within  eight  days  after  he  receives  notice  that  it  is  filed.(r) 

Where  a  party  has  neglected  to  file  exceptions  to  the  report  within 
the  time  prescribed  by  the  rule  of  court,  he  will  not  afterwards  be  per- 
mitted to  file  them,  unless  he  shows,  by  afiidavit,  that  he  was  prevented 
from  filing  them  by  accident,  mistake,  or  surprise.(5) 

If  the  master  has  reported  the  answer  insufficient,  the  defendant  should 
except  to  the  report  before  he  puts  in  a  further  answer;  for  it  has  been 
held  that  where  a  first  answer  is,  upon  exceptions,  reported  insufficient, 


(k)  Burrell  v.  Nicholson,  6  Sim.  212.  (p)  Wynne  v.  Jackson,  S  Sim.  &  Stu. 

(/)  Davenport  v.  Whilmore,  8  Sim.  226. 

251.  {q)  Rushton  t.  Troughtoo,  2  Sim.  33. 

(m)  Rule  56.  (r)  Rule  66. 

(n)  Idem.  {s)  Adm^x  of  Foote  v.  Van  Ranst,  I 

(o)  Rule  56.  Hiira  Ch.  Rep,  185. 
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the  defendant,  if  he  submits  to  put  in  a  further  answer  without  excepting 
to  the  report,  admits  that  he  ought  to  answer  all  the  matter  excepted  to ; 
and  that  he  must  therefore  answer  fully  to  all  the  points  comprised  in 
the  exceptions,  and  cannot  afterwards,  by  excepting  to  the  report  made 
upon  a  reference  of  his  second  answer,  raise  the  question  whether  he 
ought  to  be  compelled  to  answer  the  exceptions  or  not.  And  upon  this 
ground,  where  exceptions  were  taken  which  extended  to  matters  not 
charged  in  the  bill,  and  upon  reference  the  master  reported  the  answer 
insufficient ;  whereupon  the  defendants,  instead  of  excepting  to  the  mas- 
ter's report,  put  in  a  further  answer  which  fully  answered  the  charges 
in  the  bill,  but  did  not  extend  to  those  parts  of  the  exceptions  which 
were  not  founded  on  the  bill ;  and  the  master,  upon  a  second  reference, 
reported  the  answer  to  be  still  insufficient,  the  eourt,  upon  exceptions 
to  the  master's  report,  ruled  that,  inasmuch  as  the  defendants  did  not 
except  to  the  first  report,  but  had  since  answered,  they  had  admitted 
that  they  ought  to  answer  all  the  matter  of  the  exceptions.(/) 

Where  the  master  has  reported  the  answer  to  be  sufiicient,  the  excep- 
tions to  the  report  ought  to  be  filed  before  the  time  fixed  by  the  rules 
of  the  court  for  the  complainant  to  file  his  replication  has  arrived.  Oth- 
erwise the  defendant  may  move  to  dismiss  the  bill  for  want  of  prosecu- 
tion. In  injunction  cases,  also,  the  complainant,  if  he  wishes  to  revive 
an  injunction  which  has  been  dissolved,  upon  the  master's  report  of  the 
sufficiency  of  the  answer,  should  lose  no  time  in  filing  his  exceptions  to 
the  report;  otherwise  he  may  lose  the  benefit  he  would  derive  from 
his  injunction.(ti)  So,  when  a  complainant  wishes  to  amend  his  bill, 
be  must  if  he  intends  to  except  to  the  report,  do  so,  and  get  his  excep- 
tions disposed  of  before  he  obtains  the  order  to  amend ;  as  an  order  to 
amend  will  be  considered  as  a  waiver  of  exceptions  for  insufficiency .(r) 

F\jrm  of  exceptions  to  report]  Exceptions  to  a  master's  report  on 
exceptions  either  for  scandal  and  impertinence  or  fov  insufficiency,  must 
be  drawn  or  perused,  and  settled  and  signed  by  counsel. 

Exceptions  to  reports  of  masters  are  in  the  nature  of  special  demur- 
rers, and  the  party  objecting  must  point  out  the  error;  otherwise  the 
part  not. excepted  to  will  be  taken  as  admitted.(ir) 

Where  several  exceptions  to  an  answer  are  allowed  by  the  master, 
and  the  defendant  takes  one  general  exception  to  the  report,  that  excep- 


(0  Crtspe  V.  NeTil,  1  Cha.  Ca-  6a  (v)  De  la  Torre  ▼.  Beroales,  4  Mad. 

(ii)  2  Dan.  Ch.  Fr.  330.  306. 

(u?)  Wilkes  T.  Rogers,  6  John.  566. 
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tion  will  be  overruled  if  any  of  the  exceptions  to  the  answer  igre  well 
taken. (a:) 

When  the  master  has  reported  an  answer  not  scandalous  or  imperti- 
nent, the  complainant,  in  his  exceptions  to  the  report,  must  show  in 
what  line  or  page,  and  how  far,  the  answer  is  scandalous  or  imperti- 
nent.(y)  And  so  where  an  answer  is  reported  sufficient,  it  is  said  that 
the  complainant  in  his  exceptions  to  the  report  should  show  wherein  it 
is  insufficient.(2r) 

No  exceptions  can  be  taken  to  a  master's  report,  which  are  not  found- 
ed upon  objections  distinctly  taken  before  the  master.(a) 

Filing  exceptions  to  report.]  The  exceptions  being  drawn,  engrossed, 
and  signed  by  counsel,  must  be  filed  in  the  proper  office.  In  England  a 
deposit  is  necessary  to  be  made,  on  filing  exceptions,  as  a  stake  or  re- 
compense to  the  other  party,  if,  upon  argument,  the  exceptions  should 
be  disallowed.    But  this  is  not  necessary  here.(6) 

Hearing  of  exceptions  to  report.]  The  argument  of  exceptions  to  a 
master's  report  is  to  be  heard  as  a  special  motion  ;(c)  of  which  the  usual 
notice  must  be  given  to  the  opposite  party.  They  may  be  heard  either 
on  a  regular  motion  day,  or  any  day  in  term* 

Either  party  may  notice  the  same  for  hearing.  The  party  excepting 
o  the  report  must  furnish  the  necessary  papers  for  the  court ;  and  if  be 
neglects  to  do  so,  the  report  will  be  confirmed.({2)  Those  necessary 
papers  are  the  bill,  answer,  exceptions  to  answer,  master's  report,  and 
exceptions  to  report. 

If  both  parties  have  excepted,  each  must  furnish  copies  of  his  own 
exceptions,  and  the  party  obtaining  the  reference  must  furnish  such 
other  papers  as  may  be  necessary.(c) 

If  either  party  neglects  to  appear  before  the  master,  on  a  reference 
of  exceptions  to  the  answer,  and  argue  them,  he  will  not  be  permitted 
to  bring  them  before  the  court  by  exceptions*  to  the  master's  report.(/) 
But  on  sufficient  cause  shown,  and  payment  of  costs,  it  seems  leave  may 
be  given  to  refer  back  to  the  master  the  exceptions  to  the  answer;  in 
order  that  the  party  may  have  an  opportunity  to  be  heard  thereon.(g^) 
Upon  the  hearing  of  exceptions  to  the  report,  the  party  excepting 


\ 


(x^  Candler  v.  Pettit,  1  Paige,  427.  (a)  Byington  y.  Wood,  1  Paige,  145. 

Franklin  ▼.  Hunt,  4  id.  383.     Noble  v.  (b)  Stafford  y.  Rogers,  Hopk.  98. 

Wilson,  1  id.  164.     Green  y.  Weaver,  1  (c)  Rule  62. 

Sim.  404.  (Gotham  v.  West,  1  Beav.  380.  (d)  Idem. 

(y)  Craven  v.  Wright,  2  Peer  Wms.  («)  Idem. 

181.     But  see  2  Alk.  182,  contra.  if)  Byington  y.  Wood,  1  Paig«,  146. 

(z)  Id.  ib.  (g)  Id.  ib. 


CA.  VJI.\  PROCEEDINGS  TO  A  DECREE.  193 

must  confine  himself  to  the  exceptions,  and  will  not  be  allowed  to  go 
into  a  new  case.    The  court  acting  merely  iu  revision  of  the  report, 
cannot  entertain  an  objection  raised  on  an  extrinsic  ground.(A)    And 
the  106th  rule  also  provides  that  on  exceptions  to  the,  master's  report 
the  parties  shall  be  confined  to  the  objections  taken  before.the  master. 

The  manner  in  which  exceptions  to  tlie  report  are  argued  is  as  fol- 
lows ;  The  junior  counsel  for  the  exceptions  (if  there  are  more  than 
one  counsel,)  opens  the  exceptions  to  the  court,  and  the  leading  counsel 
on  the  same  side  argues  them.  The  counsel  against  the  exceptions 
then  state  their  case  to  sustain  the  report ;  and  the  mattef  having  been 
thoroughly  discussed,  the  court  gives  judgment  for  or  against  the  re- 
port by  allowing  or  disallowing  the  exceptions.(i) 

Casts  on  exceptions  to  report,]  The  costs  of  the  hearing  on  e;ccep- 
tions  to  a  master's  report  upon  exceptions  are  in  the  discretion  of  the 
court  But  neither  party  can  have  costs  as  against  the  other,  unless  he 
succeeds  as  to  the  major  part  of  the  exceptions  to  the  report.  And 
where  the  party  succeeding  as  to  the  major  part  does  not  succeed  as  to 
all  the  exceptions,  his  costs  to  be  allowed  against  the  adverse  party  can- 
not be  taxed  at  more  than  ten  dollars.(A;) 

Upon  the  argument  of  exceptions  to  a  report  on  exceptions  to  an 
answer,  the  solicitor  is  only  entitled  to  the  usual  fee  which  is  allowed 
for  attendance  upon  a  special  motion.(/)  Each  party  is  entitled  to  the 
costs  of  the  hearing,  as  to  the  exceptions  decided  in  his  favor ;  which 
costs  are  to  be  set  off  against  each  other.  Where  the  costs  on  each 
side  would  be  nearly  equal,  the  usual  practice  is  to  give  costs  to  neither 
party.(«) 

When  the  court,  upon  exceptions,  overrules  the  master's  report,  the 
party  succeeding  shall  not  have  the  costs,  but  they  must  abide  the  event 
of  the  suit.(m) 

Proceedings  for  a  better  answer.]  If  all  the  exceptions  to  the  answer 
are  submitted  to  by  the  defendant,  or  a  part  are  submitted  to  and  the 
rest  abandoned,  or  on  a  reference  to  a  master  are  disallowed,  the  com- 
plainant may  have  an  order  of  course  that  the  defendant  put  in  a  further 
answer  within  twenty  days  after  notice  of  the  order,  and  pay  the  costs 
of  the  exceptions,  or  that  an  attachment  issue,  or  that  the  bill  be 
taken  as  confessed,  at  the  election  of  the  cdmplainant.(n) 


(A)  Kilbee  t.  Sneyd,  2  Moll.  239.  {II)  Id.  ib. 

(i)  Hinde,  276.  {m)  Anon.,  3  Atk.  235. 

{k)  Rale  62.  (n)  Rule  58. 

(/)  Richards  ▼.  Barlow,  1  Paige,  323. 
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Where  the  master  overrules  a  part  of  the  exceptions,  and  the  com 
plainant  excepts  to  the  report,  he  cannot  enter  a  common  order  that  the 
defendant  answer  the  exceptions  submitted  to  by  him,  or  which  have  been 
allowed  by  the  master,  until  his  exceptions  to  the  report  are  finally  dis- 
posed of  by  an  order  of  the  court  thereon.(o) 

With  respect  to  the  time  when  the  order  for  a  further  answer  may  be 
entered,  under  tiie  68th  nile,  it  has  been  decided  by  the  chsincellor  that 
it  cannot  be  entered  until  the  master's  report  has  become  absolute  agains^ 
the  defendant ;  i.  e.  until  the  expiration  of  eight  days  afler  the  filing  of 
the  report ;  during  which  time  the  defendant  has  a  right  to  except  to 

it.(p) 

The  59th  rule  provides  that  if,  on  a  reference  of  exceptions,  or  the  ref- 
erence of  a  second  answer  upon  the  old  exceptions,  the  answer  is  found 
insufiScient,  and  the  master's  report  has  become  absolute  against  the  de- 
fendant, (l)y  the  expiration  of  eight  days  from  the  time  it  was  filed,) 
the  complainant  may  have  a  similar  order  of  course  to  put  in  a  further 
answer  and  pay  the  costs,  within  the  time  specified  in  the  master's  re- 
port. 

In  the  cases  specified  in  the  58th  and  69th  rules,  the  defendant  is  en- 
titled to  a  copy  of  the  taxed  bill  of  costs  at  least  ten  days  before  the 
time  for  putting  in  the  further  answer  expires,  or  he  may  put  in  such 
answer  without  paying  the  costs.  But  the  complainant  may  afterwards 
proceed  by  attachment  to  compel  payment  thereof.(9) 

If  the  defendant  does  not  put  in  a  further  answer,  and  pay  the  costs 
within  the  time  prescribed,  or  within  such  further  time  as  may  ba 
allowed  him,  the  complainant,  on  filing  an  affidavit  showing  such  de- 
fault, may  have  an  order  of  course  to  take  the  bill  as  confessed,  or  for 
an  attachment,  according  to  the  original  order.(r) 

If  an  order  for  an  attachment  is  entered,  the  proceedings  thereon  will 
be  similar  to  those  employed  to  compel  an  original  answer,  or  the  ap- 
pearance of  the  party ;  which  have  been  already  sfated.(5)    ^ 

The  endorsement  of  the  attachment,  the  recitals,  &c.,  should  state  the 
writ  to  be  issued  for  not  putting  in  a  further  answer. 

If  the  complainant  has  amended  his  bill,  so  as  to  require  an  answer  to 
the  amendments,  as  well  as  to  the  exceptions,  the  defendant  has  the  same 


(o)  The  New-York    Fire    Ins.    Co,  v.  (q)  Rule  60. 

Lawrenre,  0  P:iigre,  511.  (r)  Rule  61. 

(p)  Uiica  In».  (>o.    v.    Lynch,  Aug't,  (s)  Ante,  p.   55,  87. 
IfiSl. 
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time  to  answer  the  araendtneats  and  exceptions  together,  that  he  origi- 
nally had  to  answer  the  biU.(0 

If,  after  an  answer  has  been  reported  insufficient,  and  the  time  for 
putting  in  a  further  answer  has  been  fixed  by  the  master,  the  defendant 
finds  himself  unable  to  put  in  his  answer  within  that  time,  he  may  get 
the  time  extended,  on  application  to  the  court.  Such  application,  bow- 
ever,  should  be  made  before  the  time  fixed  in  the  report  has  expired ; 
otherwise  the  defendaqt  will  be  in  contempt  under  the  operation  of  the 
61st  rule,  and  cannot  be  heard  to  make  such  application. 

A  defendant  may,  if  he  chooses,  file  a  further  answer  before  the  mas- 
ter has  signed  the  report  as  to  the  insufficiency  of  the  first  answer.(u) 
And  in  an  injunction  cause,  a  defendant  to  whose  answer  exceptions 
have  been  allowed,  is  entitled  to  file  a  further  answer  after  notice  to  his 
solicitor  that  the  complainant  has  presented  a  petition  for  an  order  to 
be  at  liberty  to  amend,  and  that  the  defendant  may  answer  amendments 
and  exceptions  together ;  provided  the  further  answer  be  filed  before 
the  order  is  actually  served.(t7) 

The  subpo&na  for  a  better  answer  and  for  costs  is  abolished  by  the 
58th  rule. 

Form  of  further  answar.]  The  form  of  a  second  answer  is  nearly  the 
6ame  as  that  of  an  original  answer.  The  title  of  it  must  correspond 
with  the  order  imder  which  it  is  put  in ;  and  if  there  are  no  amend- 
ments, it  should  be  entitled  ''  The  further  answer  of  the  defendant 

C.  D.  to  the  original  bill  of  complaint  of  the  complainant."    If  there 
are  amendments,  it  should  be  ^*  The  further  answer  of  the  defendant  C. 

D.  to  the  original  bill  of  complaint ;  and  the  answer  of  the  same  defen- 
dant to  the  amended  bill  of  the  complainant."(ir) 

If,  after  exceptions  to  the  original  bill  are  allowed,  the  complainant 
amends  his  bill  and  the  defendant  puts  in  a  further  answer  to  the  origi- 
nal bill  and  ananswer  to  the  amended  bill,  and  the  answer  is  referred 
back  npon  the  old  exceptions  as  to  the  original  bill,  and  upon  new  ex- 
ceptions as  to  the  amendments,  and  is  again  reported  insufficient,  where- 
upon the  bill  is  again  amended,  the  answer  should  be  entitled  "  a  fur- 
ther answer  to  the  original  and  first  amended  bill,  and  an  answer  to  the 
secondly  amended  bill,"  &c.(ar) 


(0  Rule  60.  {w)  2  Paige,  160.      1  Ves.  &  B.  180. 

(tf)  Wyuae  ▼.  Jackson,  d  Sim.  &  Stu.  (x)  Peacock  v.  Duke  of  Bedford,   1 

S^ff.  Vee.  &  B  180. 
(r)  Leyburn  ▼.  GreeD,  8  Russ.  677. 
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But  it  is  not  necessary,  in  answering  a  bill  which  has  been  amended 
before  answer,  to  call  it  an  answer  to,  the  original  and  amended  bill . 
The  most  correct  way  is  to  call  it  "  an  answer  to  the  amended  bill"  only? 
as  the  original  bill  has  become  nugatory  by  the  amendment,  and  the  de- 
fendant is  not  bound  to  notice  it.(2if) 

A  further  answer  is  in  every  respect  similar  to,  and  is  considered  as 
part  of,  the  answer  to  the  original  bill.  Therefore,  if  a  defendant,  in  a 
farther  answer,  repeats  any  thing  contained  in  a  former  answer^  the  rep- 
etition, unless  it  varies  the  defence  in  point  of  substance,  or  is  otherwise 
necessary  or  expedient,  will  be  considered  as  impertinent ;  and  if,  upon 
reference  to  a  master,  such  parts  of  the  answer  are  reported  to  be  imper- 
tinent, they  will  be  struck  out  as  such,  with  costs,  which  are  in  strictness 
to  be  paid  by  the  counsel  who  signed  the  answer.(j2?)  But  if,  after  an 
answer  has  been  put  in,  the  complainant  amends  his  bill,  stating  an  en- 
tire new  case,  the  defendant  must  answer  that  case,  even  though  in  so 
doing  he  answers  some  of  the  interrogatories  which  were  in  the  original 
bill.(a) 

When  a,  defendant  has  insisted,  in  his  first  answer,  upon  some  gene- 
ral ground  of  exemption  from  answering  to  particular  interrogatories, 
and  the  master  has  reported  against  him,  but  the  defendant  has  omitted 
to  except  to  the  report,  he  may  still  insist  upon  the  same  ground  of  de- 
fence by  his  further  answer.(6)  Though  it  seems  that  he  cannot  do  so 
when  his  reason  for  not  answering  has  been  founded  on  an  objection  to 
the  interrogatories  theniselves.(c) 

Where  the  further  answer  is  an  answer  to  amendments  as  well  as  to  ex- 
ceptions, the  exceptions  should  be  answered  first,  and  afterwards  the 
amendments.(d) 

New  exceptions  cannot  be  taken  to  a  further  answer  to  the  original 
bill ;  but  if  the  answer  be  considered  insufficient,  it  must  be  referred  back 
to  the  master  upon  the  old  exceptions.(e)  And  where  a  complainant 
refers  a  second  or  third  answer  upon  the  old  exceptions,  the  particular 
exceptions  to  which  he  requires  a  further  answer  must  be  stated  in  the 
order  of  reference.  And  such  a  second  or  third  answer  must  be  referred 
within  ten  days  after  it  is  filed,  or  it  will  be  deemed  sufficient.(/) 


(y)  Smith  v.  Brjon,  3  Mad.  42B.  {c)  Crispe  ▼.  Neville,  1,  Ch.  Ca.  60. 

(z)  Mitf.    256,  7.       Doe  v.    Green,  2  ((f)  2  Eq.  DrafU.  3. 

Paige,  347.  (e)  Williams  r.  Davies,  1  Sim.  &  Sta. 

(a)  Mazzaredo  ▼.  Maitland,  3  Mad.  66.  426. 

(b)  FiDch  T.  Finch,  2  Vef .  491.  (/)  Rule  62. 
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Where  the  complainant  amends  his  bill,  and  the  defendant  answers 
the  amendments  and  exceptions  together,  if  the  complainant  wishes  to 
refer  the  further  answer  on  the  old  exceptions,  as  well  as  to  file  new 
exceptions  to  the  answer  to  the  amendments,  he  must  file  his  new  ex- 
ceptions within  the  ten  days  allowed  by  the  above  rule  for  referring  the 
further  answer  on  the  old  exceptions  ;  and  then,  after  waiting  the  usual 
time  for  the  defendant  to  submit  to  the  new  exceptions,  he  must  refer 
the  answer  upon  the  old  exceptions  which  are  not  answered,  and  upon 
such  of  the  new  exceptions  as  are  not  submitted  to.(g')  Where  the  fur- 
ther answer  is  an  answer  to  exceptions  only,  if  the  complainant  wishes 
to  except  for  impertinence,  he  must  file  such  exceptions  within  the  ten 
days  allowed  by  the  52d  rule  for  referring  the  answer  on  the  old  excep- 
tions.(A)  But  if  the  further  answer  is  intended  as  an  answer  to  amend- 
ments, as  well  as  to  the  former  exceptions,  a  neglect  to  file  new  excep- 
tions within  the  first  ten  days  does  not  deprive  the  complainant  of  the 
benefit  of  such  new  exceptions;  provided  they  are  filed  and  served 
within  the  twenty  days  allowed  by  the  60th  rule  for  excepting — the 
further  answer,  so  far  as  it  purports  to  be  an  answer  to  the  amendments, 
not  being  complete  until  the  expiration  of  that  time.  The  order  of  ref- 
erence in  such  a  case,  however,  must  be  a  reference  of  the  new  excep- 
tions only,  or  of  such  of  them  as  have  not  been  submitted  to  by  the  de- 
fendant. In  other  words,  the  further  answer  is  complete  as  to  the  mat- 
ters of  the  original  bill  and  the  old  exceptions,  unless  some  proceedings 
are  had  thereon  within  the  first  ten  days  after  it  is  put  in.  But  as  to 
the  new  matters  introduced  into  the  bill  by  amendment,  it  is  not  com- 
plete until  after  the  expiration  of  twenty  days.(i) 

Although,  as  has  just  been  stated,  a  further  answer  can  only  be  refer- 
red to  the  master  upon  the  old  exceptions,  yet  if  the  bill  has  been  amend* 
ed,  the  complainant  may  deliver  new  exceptions  applying  to  any  part 
of  the  amendments  which  he  does  not  think  sufficiently  answered.  But 
such  new  exceptions  must  not  extend  to  any  matter  which  was  contain- 
ed in  the  original  bill.(A;) 

If  the  master  finds  a  second  answer  insufficient,  he  must  fix  the  time 
for  putting  in  a  further  answer,  and  specify  the  same  in  his  report.(/) 

Further  answers  must  be  prepared,  signed,  and  filed  in  the  same  man- 
ner as  original  answers. 


{g)  Hart  T.   Small,  4  Paige,  333.  (/;)  Partridge  v.   Haycraft,   1 1   Ves. 

(A)  Id.  ib.  670. 

(0  M.  ib.     1  Edw.  Ch.  Rep.  319.  (/)  Rale  55. 
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Third  artswer  insufficient.]  Ifthe  complainant  considers  the  third  an- 
swer insufficient,  it  may  be  referred  to  the  master,  as  we  have  already 
seen,  upon  the  old  exceptions.  The  order  of  reference,  however,  must 
specify  the  particular  exceptions  to  which  a  further  answer  is  requir- 
ed.(m) 

Such  answer  must  be  referred  within  ten  days  after  it  is  put  iu.(n) 

A  second  or  third  answer  must  be  referred  to  the  same  master  as  the 
first,  if  he  is  in  office  and  competent  to  act.(o) 

The  proceedings  before  the  master,  upon  reference  of  the  second  or 
third  answer  for  insufficiency,  are  precisely  the  same  as'upon  the  first. 
The  master,  however,  in  deciding  upon  the  exceptions,  is  not  to  look  at 
the  second  or  third  answer  only,  but  he  must  look  at  it  in  connection 
with  the  preceding  answer.(p) 

Ifthe  master,  upon  looking  into  the  further  answer,  shall  still  be  of 
opinion  that  no  sufficient  answer  is  given  to  the  matter  originally  ex- 
cepted to,  he  must  report  accordingly.  But  upon  a  reference  of  a  third 
answer,  the  master  is  not  to  fix  a  time  in  his  report  for  the  defendant  to 
put  in  a  further  answer. 

The  court  will  not  stay  the  proceedings  before  the  master,  upon  a 
reference  as  to  the  sufficiency  of  the  third  answer,  for  the  purpose  of 
enabling  the  defendant  to  put  in  a  further  answer.(^) 

When  the  third  answer  is  reported  insufficient  on  the  original  excep- 
tions, and  the  report  has  become  absolute,  (by  the  expiration  of  eight 
days  from  the  time  of  filing  it,  without  its  having  been  excepted  to,  (r) 
the  complainant,  on  filing  an  affidavit  of  the  facts,  may  have  an  order  of 
course  for  an  attachment  against  the  defendant.(^) 

The  attachment  issued  under  this  rule  should  be  endorsed,  "  attach- 
ment upon  a  third  answer  reported  insufficient;"  and  the  proceedings 
upon  it  will  be  similar  to  those  upon  an  attachment  for  want  of  a  first 
answer.(/) 

Ifthe  defendant  is  arrested  upon  the  attachment,  he  is  to  be  examin- 
ed on  interrogatories  to  the  points  reported  insufficient,  and  must  stand 
committed  until  he.shall  have  answered  them  to  the  satisfaction  of  the 
master,  and  paid  the  costs.(ii) 

The  sheriff  must  keep  the  defendant  in  his  actual  custody,  and  bring 


(m)  Rule  52.  (g)  Russell  v.  Dight,  6  Sim.  430. 

(n)  Idem.  (r)  See  Rule  66. 

(o)  Leggett   V.   Dubois,  3  Paige,  477.  (*)  Rule  64. 

(p)  Farquharson  v.  Balfour,  1  Tur.   &  {t)  See  ante,  p.  87,  88. 

Ri«»  189.  („)  Rule.64. 
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him  personally  before  the  court,  and  must  keep  and  detain  him  in  his 
custody  until  the  court  shall  have  made  some  order  in  the  premises.(t7) 
But  the  inability  of  the  defendant,  from  sickness  or  otherwise,  to 
attend,  will  be  a  sufficient  excuse  for  not  bringing  him  before  the 
court.(ii7)  The  officer  will  not  be  required  to  confine  the  defendant  in 
prison,  or  otherwise  to  restrain  him  of  personal  liberty,  except  so  far  as 
shall  be  necessary  to  secure  his  personal  attendance.(2r) 

In  the  case  of  Farquharson  v.  Balfour  j^jf)  the  defendant  being  a  gen- 
tleman advanced  in  years,  was,  by  order  of  the  court,  allowed  to  re- 
main at  an  hotel  in  the  neighborhood  of  Lincoln's  Inn,  in  the  custody  of 
the  tipstaff,  till  his  examination  should  be  completed. 

It  is  to  be  observed,  that  the  execution  of  the  order  for  an  attachment 
will  not  be  suspended  by  exceptions  to  the  master's  report.  Thus,  where 
the  defendant  excepted  to  the  report,  before  he  could  be  taken  into  cus- 
tody under  the  order,  and  thereupon  applied  to  the  court  to  hear  the  ex- 
ceptions instanter,  and  that  in  the  meantime  the  process  of  contempt 
should  be  discontinued,  the  court  refused  the  application,  unless  the  de« 
fendant  would  render  himself  amenable  to  the  process.  But  upon  the 
defendant  rendering  himself  amenable  by  appearing  upon  the  floor  of 
the  court,  the  exceptions  to  the  master's  report  were  allowed  to  be  call- 
ed on  for  argument.(z) 

Examining  defendantupon  interrogatories.  If  a  complainant,having 
obtained  the  order  that  the  defendant  should  be  examined  on  interroga- 
tories before  the  master,  means  to  exhibit  interrogatories,  he  must,  if  the 
defendant  is  in  custody,  do  so  immediately.(a) 

The  statute  requires  that  when  a  defendant  arrested  upon  an  attach- 
ment has  been  brought  into  court,  or  appeared  therein,  the  court  shall 
cause  interrogatories  to  be  filed,  specifying  the  facts  and  circumstances 
alleged  against  the  defendant,  and  requiring  his  answer  thereto;  to 
which  he  shall  put  in  written  answers,  on  oath,  within  such  reasonable 
time  as  the  court  shall  allow.(ft) 

In  the  case  of  The  People  ex  rel.  Lovett  v.  Roger8,{c)  upon  the  defen- 
dant's being  brought  before  the  chancellor  upon  an  attachment,  an  order 
was  entered  directing  the  relator  to  file  interrogatories  specifying  the 
facts  and  circumstances  alleged  against  the  defendant,  and  to  serve  a 


(r)  2  R.  S.  53?,  ^  12.  (z)  Id.  ib. 

{w)  Id.  540.  ^  37.  (a)  Id.  ib. 

(f)  Id.  ib.  {6)  2  R.  S.  537,  ^  19. 

(y)  Tor.  &  Ru8s.  184.  (c)  2  Paige,  103. 
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copy  upon  him ;  and  that  the  defendant  put  in  written  answers  thereto, 
upon  oath,  within  twenty-four  hours. 

The  order  for  the  examination  of  the  defendant  upon  interrogatories, 
should  contain  a  provision  that  the  sheriff  be  at  hberty  to  carry  him  be- 
fore the  master  at  such  time  and  from  time  to  time,  as  the  master  shall 
appoint,  to  be  examined.(d) 

As  respects  the  form  of  the  interrogatories,  it  has  been  held  that  they 
must  be  confined  to  the  points  to  which  the  exceptions  went.  But  they 
may  require  a  more  minute  and  particular  discovery  as  to  those  points 
than  was  called  for  by  the  original  bill.(c) 

By  the  English  practice,  interrogatories  are  referred  to  a  master  to 
be  settled.(/ )  But  such  is  not  the  practice  here.  If  the  defendant  consid- 
ers either  of  the  interrogatories  improper,  he  can  take  the  objection  be 
fore  the  master  by  refusing  to  answer  it ;  and  the  master's  decision  upon 
that  point  may  be  reviewed  by  the  court,  upon  exceptions  by  either 
party,  to  his  report. 

Upon  the  examination  before  the  master  on  interrogatories,  the  defen- 
dant has  a  right  to  have  the  assistance  of  counsel.(g') 

In  the  case  of  Farqtiharson  v.  Balfour^  before  referred  to,  the  mode 
of  conducting  the  examination  adopted  by  the  master,  and  which  was 
subsequently  approved  of  by  the  court,  was  as  follows :  A  written  an- 
swer to  the  interrogatories  was  prepared  and  carried  in  by  the  defendant 
to  the  master,  who  compared  the  answer  with  the  interrogatories,  and 
then  determined  whether  or  not  it  was  satisfactory.  In  the  points  in 
which  the  master  considered  the  answer  to  be  unsatisfactory,  the  defect 
was  supplied  by  the  personal  examination  of  the  defendant  until  the 
master  was  of  opinion  that  the  answer  was  sufficient.(A) 

By  the  105th  rule,  the  master  is  authorized  to  examine  the  defendant 
either  upon  written  interrogatories  or  viva  voce,  or  in  both  modes,  as 
the  nature  of  the  case  may  appear  to  him  to  require ;  the  examination 
being  at  the  time  taken  down  by  the  master,  or  by  his  clerk  in  his  pres- 
ence, and  preserved,  in  order  that  it  may  be  used  by  the  court  if  ne- 
cessary. 

In  deciding  on  the  sufficiency  or  insufficiency  of  the  examination  of 
the  defendant,  the  master  must  take  into  consideration  the  relevancy  or 
materiality  of  the  statement  or  question  referred  to  in  the  exception.(t) 


(J)  1  Hoff.  Pr.  254.  (A)  See  also  Rule  105,  which  allows 

(e)  Tur.  &  Ru88.  193.  the  roaster  to  examine  defendant  orally, 

(/)  Id.  ib.  as  well  as  upon  written  interrogatories. 
(g)  Tur.  &  Russ.  184.  (i)  Rule  106. 


r 
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Masier^s  repnrt  upon  defendant's  examination.  The  defendant  having 
passed  his  examination  to  the  satisfaction  of  the  master,  the  master  re- 
ports the  same  to  the  court.  Whereupon  the  defendant  may  move  for 
his  discharge  from  the  attachment.  But  he  is  not  entitled  to  his  dis- 
charge upon  n  report  of  the  sufficiency  of  his  examination,  until  the 
complainant  has  had  an  opportunity  of  perusing  such  examination.(/;) 
The  complainant  has  also  a  right,  before  the  defendant  is  discharged,  to 
see  ail  the  documents  mentioned  in  the  schedules,  or  referred  to  in  the 
examination,  if  they  are  so  mentioned  or  referred  to,  that,  in  the  case  of 
an  answer,  they  would  have  made  part  of  the  answer.(/) 

The  certificate,  or  report,  of  the  master  as  to  the  insufficiency  of  the 
defendant's  examination  does  not  require  an  order  of  confirmation.  In 
this  respect  it  is  like  the  report  of  the  master  as  to  the  sufficiency  of  an 
answer.  The  practice  in  relation  to  exceptions  to  an  answer  for  insuffi- 
ciency must  be  adopted  and  pursued  in  these  cases,  so  far  as  the  same 
is  applicable.  On  filing  the  master's  certificate,  and  notice  thereof,  if 
the  defendant  does  not  except  to  the  same  within  eight  days,  the  certifi- 
cate will  become  alsolute.(m)  In  case  the  master  certifies  that  the  ex- 
amination is  insufficient,  the  complainant  may  add  new  interrogatories 
to  be  approved  of  by  the  master  if  he  shall  deem  such  further  interroga- 
tories necessary ;  and  the  order  will  then  be  that  he  put  in  his  further 
examination  to  the  exceptions  and  the  new  interrogatories  together, 
within  such  time  as  the  master  mav  direct.    But  if  the  examination  is 

* 

certified  by  the  master  to  be  sufficient,  the  complainant  will  not  be  per- 
mitted to  call  for  a  re-examination  of  the  defendant  to  the  same  point, 
on  new  interrogatories,  without  special  permission  of  the  court,  on 
cause  shown,  and  upon  notice  of  the  application  to  the  adverse  party.(n) 
Taking  bill  as  confessed  on  third  answer  reported  insufficient  \  If 
the  defendant,  after  his  third  answer  has  been  reported  insufficient,  can- 
not be  arrested  on  the  attachment  issued  against  him,  and  does  not  sur- 
render himself  thereon  within  twenty  days  after  notice  to  him  or  hit 
solicitor  of  the  issuing  thereof,  or  within  such  further  time  as  may  be 
allowed  him  by  the  court,  the  complainant,  on  filing  an  affidavit  of  the 
facts,  may  have  an  order  of  course  to  take  the  bill  as  confessed'(o)  And 
in  case  the  defendant,  on  being  arrested  upon  such  attachment,  neglects 
or  refuses  to  answer  the  interrogatories  to  the  satisfaction  of  the  master, 
the  complainant  may  have  such  an  order.    And   in  either  case  the  de- 


(k)  Tar.  &  Ross.  301, 202.  (n)  Id.  ib. 

(/)  Id.  202.  (o)  Rule  64. 

(m)  Caw  T.  Abeel,  1  Paige,  630. 

ToL.  L  26 
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fendant  may  be  farther  punished  for  the  contempt,  in  the  discretion  of 

the  court.(p) 

2.   Exceptions  for  Scandal  and  Impertinence. 

The  nature  of  scandal  and  impertinence,  and  the  rules  for  distinguish- 
ing them,  have  been  already  stated  in  the  chapter  relative  to  bills  of 
complaint,  and  in  the  first  section  of  the  6th  chapter.(9)  Scandal  and 
impertinence  in  answers  is  of  the  same  nature,  and  subject  to  the  same 
rules,  and  a  similar  method  of  practice,  as  when  it  is  found  in  bills  of 
complaint.  In  addition,  however,  to  what  has  been  already  saiJ  respect- 
ing it,  it  may  be  further  remarked  in  this  place,  that  facts  set  forth  in 
the  answer  which  are  not  material  to  the  decision,  are  impertinent ;  and 
if  reproachful,  are  scandalous.(r)  Chancellor  Kent  remarks,  that  the 
best  rule  to  ascertain  whether  the  matter  in  an  answer  be  impertinent, 
is  to  see  whether  the  subject  of  the  allegation  could  be  put  in  issue,  or 
be  given  in  evidence  between  the  parties.(^) 

If  the  matter  of  an  answer  is  relevant,  or  can  have  any  influence  in 
the  decision  of  the  suit,  either  as  to  the  subject  matter  of  the  controver- 
sy, the  particular  relief  to  be  given,  or  as  to  the  costs,  it  is  not  imper- 
tinent.(^)  Or,  in  other  words,  whatever  is- material  is  not  impertinent 
as  a  general  ruie.(u)  Thus,  a  statement  introduced  into  an  answer  to 
show  the  temper  with  which  a  bill  is  filed,  and  the  oppressive  course 
pursued  by  the  complainant,  is  not  impertinent;  as  it  may  have  an  ef- 
fect upon  the  costs.(v)  If  the  complainant  puts  impertinent  questions, 
however,  in  the  interrogating  part  of  his  bill,  he  must  take  the  answers 
to  them,  though  they  be  impertinent.(M?)  Therefore,  if  a  bill  against 
exectors  calls  specifically  and  particularly  for  accounts  in  all  their  va- 
rious det.'iils,  a  very  voluminous  schedule  containing  a  copy  from  the 
books  of  account,  specifying  each  item  of  debt  and  credit,  will  not  be 
impertinent ;  though  it  seems  it  would  have  been,  had  the  bill  not  called 
for  it.(ar)  And  where  a  complainant  avers  the  alienism  of  parties  as  a 
ground  for  their  not  being  entitled  under  a  will,  it  is  not  impertinent  for 
a  defendant  to  allege  in  his  answer  that  the  complainant,  who  also  claims 
rights  under  the  same  will,  is  an  alien  likewise.(y) 


{p)  Rule  64.  (tt)  Bally   v.    Williams,  McCle.    & 

(q)  Ante,  p.  41,  101.  Young,  334. 

(r)  Woods    V.     Morrell,  1   John.   Cli.         (r)  Desplaces  t.  Goris,  1  Edw.  350. 

Rep.  103.  (w)  Woods  v.  Morrell,  1   John.  Ch. 

(s)   1(1.  ib.  Rep.  103. 

(/)  Van   Renssplasr  r.   Brice,  4  Paige,         (j)  Scudder  v.  Robert,  1  Edw.  372. 

174.     1  Edw.  350.  (y)   Jolly  v.  Carter,  2  Edw.  009. 
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But  statements  in  an  answer  which  are  neither  called  for  by  the  bill, 
nor  material  to  the  defence,  with  reference  to  the  order  or  decree  which 
may  be  made  on  the  bill,  are  impertinent.(jz;)    So  are  statements  in  an 
answer  to  a  bill  of  revivor,  which  merely  show  irregularity  and  miscon- 
duct in  the  former  proceedings  in  the  suit.(a)    And  copies  of  receipts 
taken  by  the  defendant  for  monies  paid,  and  charged  in  account,  and 
making  an  immense  schedule  to  an  answer,  are  impertinent.(&]    So  if  a 
defendant  to  a  bill  of  revivor  puts  new  matter  on  the  record,  which 
might,  if  stated  in  the  answer  to  the  original  bill,  have  produced  a  dif- 
ferent decree,  it  will  be  impertinent  and  may  be  expunged.(c)    And  if 
the  defendant  in  his  aiiswer  sets  up  a  distinct  matter  in  avoidance^  which 
is  not  called  for  by  the  bill,  the  same,  if  irrelevant  or  immaterial,  may  be 
excepted  to  for  impertinence,  or  the  complainant  may  have  the  benefit 
of  the  objection  upon  the  hearing.(ei) 

An  answer  may  be  referred  for  scandal,  at  the  instance  of  a  co-defen- 
dant ;  but  not  for  impertinence.(e) 

By  the  English  practice,  a  reference  of  the  answer  for  impertinence 
is  good  cause  to  be  shown  against  a  motion  to  dissolve  an  injunction.(/) 
But  by  the  practice  here,  where  the  whole  equity  of  the  bill  is  denied, 
it  is  no  answer  to  an  application  to  dissolve  an  injunction,  that  the  de- 
fendant has  also  incorporated  into  his  answer  other  matters  which  are 
scandalous,  or  otherwise  irrelevant.(§') 

Exceptions  to  an  answer  for  scandal  or  impertinence  must  be  filed 
within  twenty  days  after  service  of  the  answer.(A)  They  are  to  be 
taken  in  the  same  manner  as  exceptions  for  insufficiency,  and  may  be 
submitted  to  in  like  manner,  and  within  the  same  time.  And  if  not 
submitted  to,  they  must  be  referred  in  the  same  manner,  and  the  mas- 
ter's report  procured  within  the  same  time,  or  they  will  be  considered 
as  abandoned,  and  the  answer  will  be  thenceforth  deemed  sufficient.(i) 

An  exception  for  impertinence  must  be  supported  in  toto  ;  and  if  it 
includes  any  part  of  the  answer  which  is  relevant  and  proper,  the  ex- 
ception must  fail  altogether.(jfc) 
Where  exceptions  for  impertinence,  if  allowed,  would  mutilate  the 


(z)   Wagstaff  T.  Bryan,  1  Rasa.  &  (/)    Fisher   v.    Bailey    12    Vea.    19. 

My.  28.  Hant  v.  Thomas,  2  Anst.  591. 

(a)  Id.  ib.  (g)  LivingstoQ  v.  Livingston,  4  Paige, 

W  Scudder  ▼.  Bogerl,  1   Edw  378.  111. 

(f)  Nannv  ▼.  Totty,  11  Price,  117.  (A)  Rule  60. 

(d)  Spencer  t.  Van  Duzen,  1  Paige,  (t)  Rules  53,  54. 

555.  \k)  Van  Rensselaer  ▼.  Brice,  4  Paifpe, 

(«)  Fell  V.  Christi  Coll.,  2  Bro.  C.  C.  174.    Wagstaff  ▼.  Bryan,  1  Russ.  &  Mv. 

279.    2  Dan.  290.  30.     1  Edw.  350. 
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answer  unnecessarily,  by  breaking  up  sentences  and  clauses  which  ought 
to  stand  or  fall  together,  such  exceptions  should  be  disallowed.(2) 

If  the  whole  of  a  sentence  or  clause  in  an  answer  is  impertinent,  and 
drp^ndis  upon  the  same  principle,  the  complainant  cannot  except  to  a 
part  of  the  sentence  only,  where  the  allowance  of  such  exception  will 
"wholly  change  the  meaning  of  what  remains,  or  make  it  unintelligible.(m) 
Exceptions  should  point  out  the  exceptionable  matter  with  sufficient 
certainty  to  enable  the  officers  of  the  court  to  strike  out  such  exception- 
able matter,  if  the  exceptions  are  allowed.(n) 

The  complainant  is  not  precluded  from  excepting  to  the  further  an- 
swer of  a  defendant,  for  impertinence,  although  it  purports  to  be  an  an- 
swer to  the  old  exceptions  for  insufficiency  only ;  but  in  that  case  his 
exceptions  for  impertinence  must  be  filed  within  the  ten  days  allowed 
for  referring  the  further  answer  upon  the  old  exceptions.(o) 

If  exceptions  are  taken  for  both  insufficiency  and  impertinence,  they, 
must  be  taken  and  referred  at  the  same  time.(p)  Therefore,  where  the 
complainant,  after  he  had  referred  the  further  answer  of  the  defendant 
for  insufficiency,  on  the  old  exceptions,  and  after  he  had  taken  out  and 
served  a  warrant  to  proceed  on  such  reference,  put  in  new  exceptions  to 
the  further  answer,  for  impertinence,  and  obtained  another  order  of  re- 
ference of  those  excepjtion^^  it  was  held  that  the  exceptions  for  imper- 
tinence were  irregular  ;  and  they  were  ordered  to  be  taken  off  the  files 
iof  the  eouxi.{q) 

If  on  a  reference  of  exceptions  to  an  answer  for  scandal  or  imperti- 
nence, the  master  reports  that  the  answer  is  scandalous  or  impertinent, 
the  complainant,  on  filing  proof  that  the  report  has  become  absolute 
against  the  defendant,  may  have  an  order  of  course  that  the  proper  offi- 
cers of  the  court  expunge  the  scandalous  or  impertinent  matter,  and  that 
the  defendant  pay  the  costs  within  twenty  days  after  service  of  a  copy 
of  such  order  and  of  the  taxed  bill,  or  that  an  attachment  issue.(r) 

When  the  defendant  s^ibmits  to  the  exceptions,  the  same  order  may  be 
entered  on  filing  the  notice  of  the  submission.(9) 

If  the  master  disallows  an  exception  for  scandal  or  impertinence,  his 
Report  is  final,  and  cannot  be  excepted  to  in  that  respect.  But  the 
complainant  may,  upon  the  hearing  of  the  cause,  or  upon  the  taxation 


(/)  Franklin  ▼.  Keeler^  4  Paige,  38^.  (p)  Woods  t.   MorreU,    1    John.   Ch. 

(m)  Id.  ib.  Rep.   103. 

(n)  Wbitmarah  v.  Campbell,  1  Paige,  (q)  Hart  ▼.  Small,  supra, 

.646.  (r)  Rule  6?. 

(o)  Hart  V.  Small,  4  Paige,  333.  («)  Idem.                 ^ 
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of  the  general  costs  in  the  suit,  insist  that  the  matter  excepted  to  was 
in  fact  impertinent.(/) 

Costs  on  exceptions  to  answer.]  It  is  provided  by  the  63d  rule,  that 
on  exceptions  either  for  insufficiency  or  for  scandal  and  impertinence, 
the  complainant  shall  be  entitled  to  the  costs  of  the  exceptions  which 
are  submitted  to,  and  those  which  are  finally  allowed  after  a  reference  to 
a  master ;  but  that  neither  party  shall  be  entitled  to  costs  upon  the  ref- 
erence of  exceptions,  unless  he  finally  succeeds  as  to  all  the  exceptions 
which  are  referred.  The  costs  on  exceptions  are  not  to  be  taxed  until 
all  the  exceptions  are  submitted  to,  abandoned,  allowed,  or  finally  dis- 
posed of;  and  then  the  whole  costs  to  which  the  exceptant  is  entitled, 
are  to  be  included  in  one  bill,  and  the  adverse  party  may  offset  any 
costs  to  which  he  is  entitled. 

Copies  of  pleadings  for  the  master  are  not  allowed  on    a  reference  of 
exceptions,  unless  in  cases  of  difficulty  where  copies  are  required  by 
him,  and  are  actually  made  for  that  purpose.(u) 

Only  one  solicitor  and  counsel  fee  can  be  charged  on  a  reference ; 
and  only  one  fee  can  be  allowed  to  the  master ;  except  by  the  special  or- 
der of  the  court.(v) 

Ii  has  before  been  stated  that  the  defendant  is  liable  to  pay  the  costs 
of  the  exceptions  which  ho  submits  to  answer.(tr) 

If  an  answer  contains  scandalous  or  impertinent  matter,  the  counsel 
whose  name  is  subscribed  to  it  is  personally  liable  to  the  complainant 
for  the  costs  on  the  exceptions  for  impertinence.(2r) 

When  impertinent  matter  in  an  answer  which  should  have  been  em- 
braced in  one  exception,  is  made  the  foundation  of  several  exceptions  to 
detached  parts  thereof,  the  court  may  refuse  to  give  the  costs  of  the  ref- 
erence to  the  complainant,  although  the  major  part  of  his  exceptions  to 
the  answer  are  finally  allowed.(y) 

HosU  of  exteptions  Idnnswer.]  If  the  defendant  submits  to  the  ex- 
ceptions, the  complainant  has  his  costs ;  and  if  they  are  referred,  he  has 
the  costs  of  the  exceptions  allowed,  and  the  defendant  his  costs  of  the 
exceptions  disallowed ;  and  the  balance  struck  is  to  be  paid.(2;) 

To  entitle  the  exceptant  to  the  costs  of  the  reference,  he  must  finally 
succeed  in  obtaining  the  allowance  of  a  major  part,  in  number,  of  the 


(0  Rule  57.  (op)  Doe  v.  Green,  2  Paijre,  347. 

(tt)  Richards  t.  Barlow,  1  Paige,  323.  (y)  Franklin  v.  Keeler,  4  Paig6,  382. 

(v)  Id.  ib.  (z)    Methodist  Episcopal  Church    ▼. 

(to)  See  Rule  50.                    ^  Jaques,  1  John.  Ch.  Rep.  65. 
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exceptions  referred.    And  each  exception  constituting  a  part  of  such 
majority  must  be  wholly  sustained.(a) 

Where  part  of  the  exceptions  to  an  answer  are  allowed,  and  the  rest 
disallowed,  the  costs  to  which  the  respective  parties  are  entitled  may  be 
offset,  or  a  proportionate  share  of  the  costs  only  may  be  allowed  to  the 
party  who  succeeds  as  to  a  majority  of  the  exceptions.(6) 


SECTION    II. 


AMENDING    BILL    OF   COMPLAINT. 


Although,  as  a  general  rule,  the  bill  may  be  amended  at  any  time  before 
decree,  yet  as  it  is  most  tisttally  amended  between  the  times  of  putting 
in  the  answer  and  of  filing  the  replication,  the  present  seems  the  most 
fitting  place  for  treating  of  amendments.  And  in  doing  so,  convenience 
will  be  promoted  by  considering  the  whole  subject  of  amending  bills,  at 
whatever  stage  of  the  cause  the  amendment  may  be  made. 

In  what  ca^es  the  bill  may  be  amended.]  If  a  bill  does  not  contain 
such  material  facts,  or  make  all  such  persons  parties,  as  are  necessary  to 
enable  the  court  to  do  complete  justice,  the  complainant  may  alter  it, 
by  inserting  additional  matter  subsisting^  at  the  time  of  filing  the  bill,  of 
which  he  was  not  then  apprised,  or  which  he  thought  not  necessary  to 
be  stated.  And  he  may  add  such  persons  as  shall  be  deemed  necessary 
parties.  Or  in  case  the  bill  is  found  to  contain  matter  not  relevant,  or 
no  longer  necessary  to  complainant's  case,  or  the  names  of  parties  who 
may  be  dispensed  with,  the  bill  may  be  amended  by  striking  out  such 
matter  or  parties.  The  original  bill  thus  added  to,  or  altered,  is  termed 
an  amended  bill. 

From  what  has  just  been  stated,  it  will  be  se^n  that  amendments  to  a 
bill  are  of  two  sorts — those  which  relate  to  parties,  and  those  which  af- 
fect the  substance  of  the  case.  And  amendments  relating  to  parties  are 
either  by  the  addition  or  omission  of  them.  There  is  also  another  class 
of  amendments  relating  to  parties ;  to  wit,^the  changing  of  their  situa- 
tion by  striking  out  the  name  of  a  co-complainant  and  making  him  a 
defendant. 

Amendments  being  regarded  with  reference  only  to  the  furtherance  of 


(a)  Buloid  V.  MiUer,  4  Paige,  473.  {b)  Norton  r.  Woods,  5  Paige,  260. 
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justice,  they  are,  as  a  general  rule,,  in  the  discretion  of  the  court,  espe- 
cially in  matters  of  mere  fotm.(c)  They  are,  therefore,  always  allowed 
with  great  liberality,  until  the  proofs  are  closed  ;  except  where  the  bill 
is  sworn  to  \{d)  in  which  case  they  are  allowed  with  great  caution .(e) 

Facts  which  have  occurred  since  the  filing  of  the  original  bill  ought 
not  to  be  introduced  by  amendment ;  because,  as  the  amendments  are 
held  to  constitute  part  of  the  same  record  as  the  original  bill,(/)  which 
can  only  relate  to  facts  which  had  occurred  previous  to  the  time  when 
it  was  preferred,  the  introduction  of  matters  of  a  posterior  dale  would 
render  the  record  incongruous.  Matter,  therefore,  which  has  occurred 
since  the  original  bill  was  filed,  should  be  brought  before  the  court  by 
supplemental  bill,  and  not  by  amendment.(^) 

Nor  can  a  bill  be  amended  by  inserting  therein  facts  known  to  the 
complainant  at  the  time  of  filing  the  bill ;  unless  some  excuse  is  given 
for  the  omission.(A)  And  amendments  can  only  be  granted  when  the 
bill  is  defective  in  parties,  or  in  the  prayer  for  relief,  or  in  the  omission 
or  mistake  of  a  fact  or  circumstance  connected  with  the  substance,  but 
not  forming  the  substance  itself  nor  repugnant  thereto.(c) 

In  some  cases,  however,  the  court  will  suffer  matters  which  have  oc- 
curred since  the  filing  of  the  original  bill  to  be  introduced  by  amend- 
ment. Thus  where  the  complainant  has  an  inchoate  right  at  the  time 
of  preparing  his  original  bill,  and  which  merely  requires  some  formal 
act  to  render  his  title  perfect ;  and  such  formal  act  is  not  completed 
until  afterwards,  the  introduction  of  that  fact  by  amendment  will  be 
permitted.  The  case  of  an  executor  filing  a  bill  before  probate,  and 
afterwards  obtaining  probate,  is  an  instance  of  this  kind.(d)  Where, 
also,  the  defendant  in  his  answer  states  facts  which  have  taken  place 
since  the  bill  was  filed,  the  court  will  permit  such  facts  to  be  incorporat- 
ed into  the  bill  by  amendment.(e)  But  an  amendment  of  the  bill  is  not 
necessary  to  enable  the  complainant  to  avail  himself  of  such  facts  at  the 
hearing  ;  as  the  replication  puts  all  the  facts  stated  in  the  answer  com- 


(c)  Smith    ▼.     Babcock,    3    Snmner,  (h)  Whitmarsh  v.  Campbell,  3  Paige, 
410.      Garlick  ▼.  Strong,  3  Paige,  440.  67. 

McElwain  ▼.  Willis,  id.  505.  (c)  Verplanck  v.  The  Mercantile  Ins. 

(d)  Cock  V.  »an8,  9  Yerjr.  287.  Co.  1  Edw.  46.      Lyon  v.  Talmadge,  1 

(e)  Verplanck  v.   The   Mercantile  Ins.  John.  Ch.  181.     Rodgers  v.  Rodgers,  1 
Co.  1   Edw.   46.       Swift  v.  Eckford,  G  Paige,  424. 

Paige.  Si.  (rf)  1  Dan.  511.     Humphreys  t.  Hum- 

(/)    Vere    v.    Glynn,    2    Dick.     441.  phreya,   3  P.  Wms.  348.      Bradford  v. 

JopHng  T.  Siuart,  4  Ves.  619.      Ogdeu  v.  Felder,  2  McCord'sCh.  Rep.  170.     But- 

Gibbons,  Halst.  Dig.  172.  ler  v.  Butler,  4  Lilt.  201. 

{g)  Archbp.  of  York  ▼.   Stapieton,  2  (e)  Knight  v.  Matthews,  1  Mad.  566. 

Atk.  136.      ^>tafford  t.  Howlett,  1  Paige, 

20(1 
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pletely  Id  issue  between  the  parties ;  and  the  complainant  may,  after 
such  replication,  examine  witnesses  as  to  such  facts,  as  well  as  the  de- 
fendant.(/)  Yet  where  it  is  important  to  the  complainant  that  a  fact 
disclosed  in  the  answer  should  be  further  inquired  into,  or  avoided  by 
some  further  statement,  the  practice  of  introducing*  such  facts  from  the 
answer  of  the  defendant,  into  the  bill,  is  often  resorted  to.  Thus,  where  a 
complainant  not  being  satisfied  with  the  answer,  amended  bis  bill,  stat- 
ing by  way  of  pretence  a  quotation  from  the  answer,  and  negativing  it, 
and  insisted  that  the  fact^  would  appear  differently  if  the  defendant 
would  look  into  his  accounts,  it  was  held  that  the  matter  so  introduced 
was  not  impertinent.(g') 

So  where  a  complainant  filed  a  bill  stating  an  agreement,  and  the  de- 
fendant, by  his  answer,  admitted  that  there  was  an  agreement,  but  dif- 
ferent from  that  stated  by  the  complainant,  it  was  held  that  the  com- 
plainant might  amend  his  bill  by  abandoning  his  first  agreement  and 
praying  for  a  decree  according  to  that  admitted  by  the  defendant.(A) 
But  the  court  will  not  permit  a  complainant  to  amend  his  bill  so  that 
he  may  continue  to  insist  upon  the  agreement  originally  stated,  and  if 
he  fails  in  that,  to  get  the  benefit  of  the  one  admitted  by  the  defendant.(i) 

The  question  whether  the  court  will  or  will  not  permit  a  bill  filed  for 
the  mere  purpose  of  discovery,  to  be  converted  into  one  for  relief,  by 
an  amendment  adding  a  prayer  for  relief,  does  not  seem  to  be  settled.(i:) 
But  as  a  cross  bill  is  entitled  to  be  treated  with  greater  indulgence  than 
an  original  bill,  in  a  case  where  the  defendant  filed  a  cross  bill  for  the 
purpose  of  getting  a  discovery,  only,  from  the  complainant  in  the  origi- 
nal suit,  but  did  not  get  any  answer  to  it  before  the  hearing  of  the  origi- 
nal cause;  in  consequence  of  which  the  discovery  became  useless; 
whereupon  the  defendant  amended  his  cross  bill  by  praying  relief,  it 
was  held  that,  under  the  circumstances,  he  was  at  liberty  to  do  so.(/) 

A  bill  for  relief  cannot  be  converted  into  a  bill  for  a  discovery  by 
striking  out  the  prayer.(77i) 

If  is  said,  by  Lord  Chancellor  Hart,  that  great  latitude  is  allowed  to 
a  complainant  in  making  amendments ;  and  that  wherever  it  can  be 
done,  an  amendment  is  to  be  preferred  to  a  supplemental  bilh(n) 


(/)  Auwood  V. ,  1  Ru88.  355.  (A)  See  1  Dan.  514. 

(g)  Seelye  v.  Boehm,  2  Mad.  176.  (/)  Severe  ▼.  FleUsher,  5  Sim.  457. 

(A)  Lindsay  v.   Lynch,  3  Sch.  &  Lef.  (m)  Earl  Chdmondeley  t.  Clioton,  9 

9.      Harris  v.   Knickerbacker,  5  Wend.  Vcs.  &  B.  113.    2  Mer.  71. 

638.     1  Paige,  309,  S.  C.  (n)  Hammond  v.   Hammond,  3  Moll 

(i)  1  Dan.  514.     2  Sch.  &  Lef.  1.      7  312. 
Ves.  222. 
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Yet,  if  a  complainant  takes  advantage  of  an  order  to  amend,  so  as  en- 
tirely to  change  his  case,  and  to  make  the  bill  a  perfectly  new  one,  he 
will  be  ordered,  upon  motion,  to  place  the  defendant  in  the  same  posi- 
tion, with  regard  to  costs,  that  he  would  have  been  in  had  the  complain- 
ant, instead  of  amending,  dismissed  his  original  bill,  with  costs,  and  filed 
a  new  one.  Thus,  where  a  complainant,  by  his  original  bill,  sought  to 
set  aside  a  deed,  and  after  the  answer  was  filed,  he  amended  the  bill  by 
making  quite  a  different  case,  and  sought  to  establish  the  deed,  the  court 
ordered  him  to  pay  the  costs  of  the  original  bill,  and  of  certain  accounts 
set  forth  in  the  answer,  in  compliance  with  the  prayer  of  that  bill,  and 
the  costs  of  the  motion.(o) 

Upon  the  same  principle,  where  a  complainant  takes  advantage  of  an 
order  to  amend  to  strike  out  a  portion  of  his  bill,  though  he  does  not 
aher  the  nature  of  it,  yet  if  expenses  have  been  occasioned  to  the  defen- 
dant by  the  part  which  has  been  struck  out,  which,  inconsequence  of  its 
having  been  so  struck  out,  could  not  be  awarded  to  him  at  the  hearing, 
the  court  will,  upon  motion,  order  such  costs  to  be  taxed  and  paid  to 
the  defendant.(p) 

In  respect  to  amendments  as  to  parties,  the  courts  are  more  liberal 
than  as  to  other  amendments.  A  court  of  equity  will  not  dismiss  a  bill 
absolutely,  for  want  of  proper  parties,  if  the  complainant  shows  enough 
to  give  color  to  his  claim  for  relief  against  the  parties  not  before  the 
court«(a) 

As  repects  the  time  within  which  an  amendment  may  be  made,  it  is 
settled  that  it  must  be  done  at  the  earliest  opportunity,  and  that  any  un- 
reasonable or  improper  delay  will  deprive  the  party  of  the  favor  of  the 
court.{6)  Thus  the  court  will  not  give  to  a  complainant  leave  to  amend 
his  bill,  if  he  has  not  taken  any  step  in  the  prosecution  of  the  suit  for 
an  undue  length  of  time,  (as  for  instance,  for  two  years  after  answers 
put  in,)  and  be  unable  to  explain  this  delay.(c) 

When  amendment  may  be  fnadeofcoursej  and  when  only  on  special 
motion.]  It  is  a  general  principle  that  no  alteration  can  be  made  in  any 
pleading  or  other  matter  after  it  has  been  filed,  and  by  that  means  be- 
come a  record  of  the  court,  without  the  sanction  of  a  previous  order. 

The  43d  rule  of  court,  however,  allows  the  complainant,  in  cases 
where  the  bill  has  not  been  sworn  to,  to  amend  it  at  any  time  before 


(o)  Mavor  t.  Dry, 2  Sim.  &  Stu.   H3.  (a)  Men  v.  Smith,  1  Lei>h,  331. 

See  also  Smith  t.  Smith,  Coop.  141.  {b)  Rogers  v.  Rogers,  1  Paige,  4*24. 

(p)   Dent    T.    Wardel,    1    Dick.   339.  (c)  Altree  v.  Horden,  3  liond.  Jurist. 

Bollock  T.  Perkins,  id.  110.  81. 
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plea,  answer^  or  demurrer  put  in,  of  course,  and  without  costs.  He  may 
also  amend  of  course,  after  answer,  at  any  time  before  replying,  until 
the  time  for  replying  expires,  and  without  costs,  if  a  new  or  further  an- 
swer is  not  thereby  rendered  necessary.  He  may  also  amend  sworn 
bills,  except  injunction  bills,  of  course,  if  the  amendments  are  merely 
in  addition  to,  and  not  inconsistent  with,  the  original  bill. 

But  amendments  of  injunction  bills,  except  creditors'  bills,  cannot  be 
made  without  a  special  order  of  the  court  and  upon  notice. 

Creditors'  bill9  may  be  amended  of  course,  in  the  same  manner  as  bills 
not  sworn  to,  if  the  amendments  are  merely  in  addition  to,  and  not  in- 
consistent with,  what  is  contained  in  the  original  bill.  But  all  such 
amendments  must  be  sworn  to,{q) 

Amendments  of  .course  may  be  made  without  entering  any  order.(r) 

On  a  demurrer  for  want  of  parties,  or  for  any  other  defect  which  does 
not  go  to  the  whole  bill,  the  complainant  may  amend  of  course,  on  pay- 
ment of  costs,  at  any  time  before  'the  demurrer  is  noticed  for  argument, 
or  within  ten  days  after  receiving  a  copy  of  the  demurrer.  On  a  de- 
murrer for  causes  other  than  the  above,  the  right  to  amend,  and  the 
terras  of  the  amendment,  are  in  the  discretion  of  the  court.(^) 

Amendment  of  sworn  bills.]  Amendments  to  pleadings  which  are 
sworn  to  are  allowed  with  great  caution,  as  a  general  rule.(0  Yet  we 
have  seen  that  a  sworn  bill  (if  it  is  not  an  injunction  bill,)  may  be 
amended  of  course,  and  without  costs,  if  the  amendments  are  merely  in 
addition  to,  and  not  inconsistent  with,  what  is  contained  in  the  original 
bill ;  such  amendments  being  verified  by  oath,  in  the  same  manner  as 
the  bill  is  required  to  be  verified.(u) 

Amendment  of  injunction  bills.]  By  the  practice  in  England,  if  a 
complainant  who  has  obtained  an  injunction  for  want  of  an  answer, 
amends  his  bill  before  an  opportunity  has  been  ajSbrded  of  discussing 
the  propriety  of  the  injunction  upon  the  merits  of  the  case,  he  will  lose 
the  benefit  of  the  injunction.  In  other  words,  an  injunction  drops  of 
course  upon  the  complainant^3  amending  his  bill ;  unless  leave  is  granted 
to  amend  without  prejudice  to  the  injunction  ;(i;)  which  will  not  be 
given  except  upon  special  application  specifying  the  amendment.(tr) 

In  this  state  no  amendment  of  an  injunction  bill,  unless  it  be  a  credi- 


iq)  Rule  190.  (u)  Rules  43  and  190. 

(r)  Rule  43.  (v)  Bliss  v.  Boscawen,  2  A^es.  Si  B. 

(.r)  Rule  44.  102. 

(0  Verplanok  v.  The  Mercantile    Ins.         (to)  Vesey  v.  Wilks,  3  Mad.  475, 
Co.  1  Edw.  46. 
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tor's  bill,  can  be  allowed  without  a  special  order  of  the  court  and  upon 
due  notice  to  the  adverse  party,  if  he  has  appeared  in  the  suit.(ar)  And 
such  a  bill  will  not  be  amended  unless  the  proposed  amendments  are 
distinctly-  stated  and  sworn  to ;  and  the  application  to  amend  must  be 
made  as  soon  as  the  necessity  of  an  amendment  is  disco vered.(y) 

In  the  case  of  Renwick  v.  Wilsonj{z)  Chancellor  Kent  allowed  an  in- 
junction bill  to  be  amended  as  of  course,  after  the  answer  had  been  ex« 
cepted  to  as  insufficient,  by  inserting  additional  statements  and  charges, 
without  prejudice  to  the  injunction,  and  without  costs,  but  refused  to  al- 
low amendments,  by  striking  out  or  altering  any  part  of  the  bill,  with- 
out due  notice  of  the  motion,  accompanied  by  an  affidavit  stating  the 
precise  amendment  asked  for. 

Amendments  after  demurrer^  Where  a  demurrer  for  want  of  par- 
ties is  allowed,  the  cause  is  not  considered  so  much  out  of  court  but  that 
the  complainant  may  afterwards  have  leave  to  amend,  by  bringing  the 
necessary  parties  before  the  court.(a)  The  44th'rule  provides,  that  if 
the  defendant  demurs  to  the  bill  for  want  of  parties,  or  for  any  other 
defect  which  does  not  go  to  the  equity  of  the  whole  bill,  the  complain- 
ant may  amend  of  course  on  payment  of  costs,  at  any  time  before  the  de- 
murrer is  noticed  for  argument,  or  within  ten  days  after  receiving  a 
copy  of  the  demurrer.  If  the  demurrer  is  for  other  causes  than  the 
above,  the  right  to  amend,  and  the  terms  of  the  amendment,  are  in  the 
discretion  of  the  court. (6) 

Where  a  mere  formal  objection  to  the  bill  is  made  by  demurrer  ere 
tenus,  the  complainant  will  be  permitted  to  amend  without  cosis.(c) 
Though  if  he  seeks,  under  such  circumstances,  to  amend  more  extensive- 
ly than  by  merely  adding  parties,  he  must  pay  the  defendant  the  costs 
of  the  demurrer.(rf ) 

Upon  the  allowance  of  a  demurrer  on  the  ground  of  a  formal  defect 
in  the  bill,  the  complainant  will  be  allowed  to  amend,  if  his  counsel  has 
acted  under  a  mistake  as  to  the  practice.  Thus,  where  by  mistake,  the 
allegations  in  a  creditor's  bill,  made  necessary  by  the  189th  rule,  were 
omitted,  a  demurrer  was  sustained,  but  leave  to  amend  was  given.(6) 


(t)  Rule  43.     See  also  West  t.  Coke,  (b)  See  also  4  Hen.  &  Muaf.   475.    2 

I  Murphy.  191.  Masoo,  343.     L  Bibb,  483. 

(y)  Kodj^ers  ▼.  Rodgers,  1  Paige,  434.  (c)    Garlick   ▼.  Strong,  3  Paige,  440. 

it)  a  John.  Ch.  Rep.  81.  4  Sim.  585. 

(a)  Bressenden  ▼.  Decreets,  2  Ch.  Ca.  (d)  Newton  ▼•   Lord  Kginont,  4  Sim. 

197.     6  Ves.    773.   Marshall  ▼.   Love-  585. 

lass.  Cam.  &  Norw.  839, 96 1.    Bansein  (e)     McElwain    t.     WtUts,    3    Paige, 

T.  Lovelass,  id.  5*20.  505. 
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Where  a  demurrer  is  about  being  argued,  and  the  complainant  would 
amend  in  a  material  matter,  the  court  will  only  grant  the  permission  up- 
on special  grounds.(^) 

If  a  demurrer  to  the  bill  is  overruled,  the  complaioyant  may,  within 
ten  days  thereafter,  amend  his  bill  of  course,  without  costs.(g') 

Amendments  after  plea.]  Upon  the  argument  of  a  plea  for  want  of 
parties,  the  court,  instead  of  allowing  it  absolutely,  usually  gives  the 
complainant  leave  to  amend  his  bill  on  payment  of  costs — a  liberty 
where  he  may  also  obtain  after  allowance  of  the  plea,  according  to  the 
common  course  of  the  court,  for  the  suit  is  not  determined  by  the  allow- 
ance of  the  plea.(A) " 

If  a  plea  is  allowed  to  part  of  the  bill,  the  complainant  cannot  amend 
his  bill  without  a  special  order  on  notice,  and  stating  the  proposed 
amendment.  Leave  to  amend  in  such  a  ease,  will  not  be  given  to  ena- 
ble the  complainant  to  state  facts  as  to  the  part  covered  by  the  plea,  ten- 
ding to  disprove  it.  The  complainant  must  take  issue  upon  it.  Nor, 
after  allowance,  will  he  be  permitted  to  amend,  by  stating  facts  which, 
admitting  the  truth  of  the  plea*  seeks  to  avoid  or  restrict  its  eflects.(i) 

If  a  plea  is,  upon  argument,  overruled,  the  complainant  may,  witliin 
ten  days  thereafter,  araenc^his  bill  of  course  and  without  costs.(A:) 

If  the  complainant  has  relied  to  the  plea,  he  cannot  withdraw  the  rep- 
lication and  amend  the. bill  except  upon  notice  and  special  grounds.(/) 

Amendment  after  exceptions  to  answer.]  Where  the  answer  is  except . 
ed  to  a^nsufficient,  and  the  defendant  submits  to  answer  further,  the 
complainant  may  amend  his  bill  of  course,  and  without  costs,  at  any 
time  within  ten  days  after  the  defendant  submits  to  answer.  So,  where, 
upon  a  reference  on  exceptions,  the  answer  is  found  insufficient,  the  com- 
plainant may  amend  within  ten  days  after  confirmation  of  the  master's 
report ;  and  in  either  case,  the  defendant  must  answer  the  amendments 
and  exceptions  togetheL(7;^) 

The  complainant  cannot  amend  under  this  rule,  however,  by  leav- 
ing out  the  name  of  the  defendant  whose  answer  is  insufficient.(7i)  But 
he  may  amend  by  adding  new  parties  and  new  charges,  on  payment  of 
costs,  if  a  new  or  further  answer  be  required.(o) 


(/)  Holmes  v.  Waring,  8  Price,  605.        (/)  Carleton  v.  L^Estraoge,   1  Tur.    & 
<^)  Rule  46.  Rum.  23. 

(A)  Mitf.  Eq.  PI.  227.  (m)  Rule  45. 

(0  Taylor  V.  Shaw,  2  Sim.  &Sta.  12.         (n)  Chase   v.   Dunham,   1  Paige,  572. 
{k)  Rule  45.  (o)  Beekman  v.  Waters,  3  John.    On. 

R<;p.  410. 
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If  an  order  to  amend  is  entered,  the  defendant  cannot  put  in  a  second 
answer  without  waiting  for  the  amendments.(p) 

Amendments  after  replication.]  If  the  complainant  has  occasion  to 
amend  bis  bill  after  replication,  merely  hy  adding  parties^  he  may,  by 
the  English  practice,  obtain  leave  to  do  so,  as  a  matter  of  course ;  and 
upon  this  principle,  liberty  was  given  to  a  complainant  to  amend  after 
replication,  by  charging  that  one  of  the  defendants  already  before  the 
court  was  the  administrator  of  an  individual  whose  personal  representa- 
tive would  have  been  a  necessary  party  to  the  suit ;  on  the  ground  that 
such  an  amendment  amounted  to  no  more  that  the  addition  of  a  par- 
Xy.{q)  Orders  of  this  nature  may  be  obtained  without  withdrawing  the 
replication.(r)  But  such  an  order  cannot  be  entered  of  course  after  pro- 
ceedings subsequent  to  filing  the  replication  have  been  had — such  as 
rules  to  produce  witnesses  given,  or  an  undertaking  to  speed  the 
caiise.(*) 

By  our  practice,  an  amendment  after  replication  is  not  a  matter  of 
course.  An  application  to  the  court,  upon  notice  to  the  opposite  party, 
for  leave  to  withdraw  the  replication  and  amend  the  bill,  is  necessary.(^) 
And  the  court  will  not  grant  such  leave  unless  the  complainant  shows 
the  materiality  of  the  amendments,  and  thereason  why  the  matter  pro- 
posed to  be  introduced  as  an  amendment  was  not  before  stated  in  the 
bill.(u) 

In  the  case  of  Small  v.  AtwoodJ^v)  a  replication  was  allowed  to  be 
withdrawn  and  bill  amended  by  striking  out  the  name  of  a  complainant 
and  making  him  a  defendant,  and  by  stating  such  facts  and  circumstan- 
ces relating  to  certain  transactions  between  that  complainant  and  the  de- 
fendant as  were  material  to  show  that  the  other  complainants  were  not 
and  ought  not  to  be  bound  by  the  acts  or  misrepresentations  of  that 
complainant  respecting  the  property  in  the  pleadings  mentioned,  or  the 
purchase  thereof,  and  as  were  material  to  show  that  such  acts  and  mis- 
representations of  the  said  complainant  were  evidence  against  the  de- 
fendant. The  complainants  who  made  the  application  giving  security 
for  costs,  and  undertaking  to  amend  within  a  o^iven  time,  paying  the 
costs  of  the  application,  the  usual  costs  of  the  amendments,  'and  with- 
drawing the  replication. 


{jf)  CouIstoD    r.     Richardson,    Bunb.  (/)  Thorn    t.  Germand,  4  John.  Ch. 

168.  Rep.  363. 

(q)  Brattle  t.  Waterman,  4  Sim.  125.  ( u )  Brown  v.  Ricketts,  2  John.  Ch. 

Aiidree  t. ,  2  Dick.  768.  Rep.  425.     4  id.  363. 

(r)  Brattle  r.  Waterman,  4  Sim.   125.  (v)  2  Young  &  Jer.  512. 

(s)  Lord  Kilcouraey  ▼.  Ley,  4    Mad. 
213. 
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In  the  court  of  exchequer,  a  motion  to  withdraw  a  replication  and 
amend  the  bill  was  granted  on  payment  of  costs,  and  upon  an  underta- 
king to  amend  in  a  week,  although  it  did  not  appear  that  the  matter 
sought  to  be  introduced  had  come  to  the  party's  knowledge  subsequent* 
ly  to  the  fih'ngof  the  replication. (tr)  But  it  has  been  decided  in  this 
state  that  where  the  complainant  files  a  replication  to  the  answer,  after 
he  is  apprised  of  the  necessity  of  an  amendment  of  his  bill,  he  precludes 
himself  from  making  such  aniendment.(jr)  In  a  case  where  a  special  ap- 
plication to  the  court  for  leave  to  make  the  amendment  is  necessary,  the 
complainant  should  obtain  an  order  to  extend  the  time  for  filing  the  rep- 
lication until  after  the  decision  of  the  court  upon  the  application  to 
amend.(y) 

Where  it  is  intended  to  amend  a  bill  after  a  replication  filed,  by  the 
addition  oi  new  facts  or  charges,  the  proper  course  is  to  apply  for  leave 
to  withdraw  the  replication,  and  amend.(5r)  It  is  ordered  by  the  fifteenth 
of  Lord  Lyndhurst's  Orders  that  after  replication  has  been  filed,  the  com- 
plainant shall  not  be  permitted  to  withdraw  it  and  amend  his  bill,  with- 
out a  special  order  of  the  court  for  that  purpose  made  upon  a  motion  of 
which  notice  has  been  given ;  the  court  being  satisfied  by  affidavit  that 
the  matter  of  the  proposed  amendments  is  material,  and  could  not,  with 
reasonable  diligence,  have  been  sooner  introduced  into  the  bill. 

It  has  been  decided,  however,  that  this  order  does  not  apply  to  amend- 
ments by  adding  parties,  after  replication.(a) 

After  a  witness  has  been  examined,  the  bill  cannot  be  r.ltered  or 
amended,  unless  under  very  special  circumstances,  or  in  consequence 
of  some  subsequent  event ;  except  merely  for  the  purpose  of  adding 
parties.{b)  And  where  a  complainant,  by  a  false  suggestion  that  the 
cause  was  at  issue  only^  had  obtained  an  order  for  liberty  to  amend  his 
bill  by  the  addition  of  a  prayer  which  had  been  accidentally  omitted, 
the  order  was  discharged  upon  a  motion  made  by  the  defendant  at  the 
opening  of  the  cause,  when  it  came  on  for  hearing.(c) 

But  it  seems  that  the  court  will,  even  after  publication  has  been  pass- 
ed, and  the  cause  set  down,  sufier  the  bill  to  be  amended  by  adding  par- 
ties.(c{)    But  not  if  the  complainant  has  been  guilty  of  laches.(e)    It  is 


.'    {w)  Callanan  ▼.  Salwey,  McCle.  698.  {h)  Thorn  v.  Germand,    4  John.  Ch. 

{i)  Yermillyea    v.    Odell,    4    Paige,  Rep.  363.     Goodwin  v.  Goodwin,  3  Atk. 

121.  371.     Milligan  v.  Mitchell,  1   Mylnd  A 

iy)  Id.  ib.  Craij^,  433. 

(z)  Carleton  t.  L'Estrange,  1  Tur.  &  (c)  Harding  ▼.  Cos,  3  Atk.  583. 

Rusa.23.  \d)  Hinde,  25. 

(a)  Brattle  v.  Waterman,  4.  Sim.  125.  (e)  Milward  v.  Oldfield,  4  Price,  385. 
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to  be  observed,  however,  that  if  the  parties  be  added  after  publication 
has  passed,  the  cause,  as  to  such  parties,  must  be  heard  upon  bill  and 
answer  only.(/)  If,  therefore,  a  complainant,  after  publication  passed, 
is  advised  that  it  will  be  necessary  to  bring  other  parties  before  the 
court,  and  in  order  to  do  that,  must  put  new  matter  in  issue,  he  must 
not  proceed  by  amendment,  but  by  supplement  bill.(^) 

Amendment  at  the  hearing,]  If  the  defendant  does  not  take  the  ob- 
jection of  the  want  of  proper  parties  until  the  hearing,  the  complainant 
will  be  allowed  a  reasonable  time  to  bring  the  proper  parties  before  the 
court,  either  by  an  amendment  of  the  original  bill  or  by  a  supplemental 
bill ;  unless  it  should  appear  that  the  necessary  parties  were  omitted  in 
the  bill  by  the  fraudulent  or  wilful  omission,  or  the  bad  faith  of  the 
compIainant.(/i)  So  if  a  formal  charge  of  fraud  is  necessary  in  a  bill, 
bat  has  been  omitted,  the  court  will  give  leave  to  amend,  at  the  hear- 

Upon  the  hearing  of  a  petition  of  appeal  presented  by  the  defendants, 
leave  was  given  to  the  complainants  to  amend  their  bill,  by  making  it 
either  a  bill  and  information,  or  an  information.(iS:) 

When  it  appears,  upon  the  hearing,  that  the  complaihant  is  entitled 
to  relief,  although  it  be  different  from  that  which  he  has  specincally 
prayed,  the  court  will  sometimes  allow  the  cause  to  stand  over,  with 
liberty  to  the  complainant  to  amend  his  bill.(/)  And  where  it  appeared, 
at  the  hearing,  that  the  complainant  was  not  entitled  to  the  specific  re- 
lief prayed  for,  and  that  in  order  to  enable  the  court  to  grant  the  relief 
upon  the  case  made  by  his  bill,  which  might  properly  be  given,  viz.  a 
foreclosure  of  the  mortgage,  it  would  be  necessary  to  bring  an  additional 
party  before  the  court ;  an  order  was  made  that  the  complainant  should 
be  at  liberty  to  amend  his  bill  by  adding  parties,  and  praying  such  re- 
lief as  he  might  be  advised.(m) 

But  the  instances  in  which  this  will  be  done  are  confined  to  those 
cases  where  it  appears  by  the  bill  that  the  complainant  is  entitled  to  re- 
lief, though  different  from  that  specifically  prayed.     Where  the  object 


{/)  Hinde,  26.  Paijre,  188,  2  id.  467.     Bailey  ▼.  Den- 

(g)  Goodwin  t.    Goodwin,  3  Atk.     370.  neti,  3  Young  &  Coll.  459. 

(A)  Van  Epps  y.  Van   Deusen,  4  Pai);p,  (0  Wamburzee  ▼.  Kennedy,  4  Desau. 

64.     See  also  Allen  ▼.   Smith,    1  Leigh,  480. 

231.     Buratoa  v.    Nixon,    2    Moll.    340.  (k)  Mary  Magdalen  CuU.  ▼.  Sibthorpe, 

Hatchtnson  ▼.  Reed,   1    Iloif.   Ch.  Rep.  1  Ru«8.  154. 

3-^.    Malin  ▼.  Malin,  S  John.  Ch.  Rep.  (/)  Beaumont  ▼.  Boulthee,  5  Yea.  485. 

1338.     Rogers  v.   Rogers,  Hopk.  515.     1  Cook  v.  Martyn,2  Atk.  3. 

(m)  Palk  V.  Lord  Clinton,  12  Vea.  63. 
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of  the  proposed  amendment  is  to  make  a  new  case,  it  will  not  be  per - 
mitted.(n) 

After  answer  put  in,  it  is  not  a  matter  of  course  to  grant  an  amend- 
ment adding  parties  as  co-complainants ;  the  granting  or  refusal  of  such 
an  order  being  in  the  discretion  of  the  court.(o)  And  such  an  amend- 
ment will  not  be  allowed  without  the  consent  of  the  person  proposed  to 
be  added  as  a  co-complainant.(p) 

Accordingly,  it  has  been  recently  decided  that  an  order  made  at  the 
hearing  for  leave  to  amend,  by  adding  parties,  did  not  authorize  the  in- 
troduction of  new  co-complainants.(9)  But  the  court  will  sometimes 
allow  a  bill  which  has  originally  been  filed  by  one  individual  of  a  numer- 
ous class,  in  his  own  right,  to  stand  over  at  the  hearing,  in  order  to 
be  amended  by  ihe  introduction  of  the  words,  '^  on  behalf  of  him- 
self," ifcc.(r) 

And  in  the  case  of  MUligan  v.  Mitchells)  an  order  was  made  at  the 
hearing,  that  the  complainants  should  be  at  liberty  to  amend  their  bill 
by  adding  parties  as  they  should  be  advised,  or  by  showing  why  they 
were  unable  to  bring  the  proper  parties  before  the  court. 

So,  also,  where  a  matter  has  not  been  put  in  issue  with  sufficient  pre- 
cision, the  court  has,  upon  hearing  the  case,  given  the  complainant  liber- 
ty to  amend  the  bill  for  the  purpose  of  making  the  necessary  altera* 
tion.(^)  And  where  a  complainant  had  amended  his  bill,  and  by  acci- 
dent had  omitted  to  insert  in  the  amended  bill  the  prayer  for  relief, 
although  it  was  in  the  original  bill,  the  court  has  put  off  the  cause  in 
order  that  the  complainant  might  have  an  opportunity  to  re-amend  his 
bill  by  inserting  \t.{u) 

Wherever  improper  submissions  have  been  made  in  a  bill  on  behalf 
of  infants,  the  court  will,  at  the  hearing,  order  that  the  bill  shall  be 
amended  by  striking  out  the  submission.(i;)  Upon  the  same  principle, 
where  an  infant  heir  at  law  had  been  made  a  co-complainant,  the  court 
ordered  the  cause  to  stand  over,  with  liberty  to  the  complainant  to 
amend  his  bill  by  making  the  infant  a  defendant.(t(7)    And  where  a  mat- 


(n)  Deniston  y.  Little,  2  Sch.   &  Lef.  Attorney  Gen.  t.  Newcombe,  14  Ves.  1. 

11,  n.  Good  V.  Blewitt,  13  Ve«.  397. 

(o)  The  Governors  of     Lacton  School  (s)  Cited  1  Dan.  Pr.  388.     1  My.  & 

V.  Smith,  1  McCle.  17.     4  Price,  325.  Craig,  433,  S.  C. 

(p)  Id.  ib.  (0  Mitf.  PI.  326.     2  Bro.  P.  C.  194. 

(y)  Milligan    v.    Mitchell,    1   Mj.     &  (u)  Harding  v.  Cox,  3  Atk.  583. 

Craig,  444,  511.     3    id.    72.     1   My.  &  (u)  Serle  v.  St.   Eloy,2  Peer  WniB. 

Keen,  446.  366. 

(r)  Lloyd    v.    Loaring,    6    Ves.  773.  (m?)  Plunket  v.  Joice,  2  Sch.  &  L«f. 

159. 
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ter  has  not  been  properly  put  in  issue  by  the  bill,  to  the  prejudice  of  an 
infant  complainant,  the  court  has  generally  ordered  the  bill  to  be 
amended.(ir) 

Where  a  mere  formal  objection  to  the  bill  was  made  by  demurrer, 
ore  tenttSj  the  complainant  was  permitted  to  amend.(m)  So  also  upon 
the  allowance  of  a  demurrer  for  want  of  equity,  on  the  ground  of  a 
formal  defect  in  the  bill.(n)  And  this  is  now  a  matter  of  course.(o) 
But  where  a  bill  is  dismissed,  on  demurrer,  for  want  of  equity,  on  the 
merits  of  the  case  as  stated,  leave  to  amend  the  bill  will  not  be  granted.(  p) 

Amendment  after  decree,]  In  the  case  of  Habergham  v.  Vincenty{y) 
Lord  Thurlow  intimated  an  opinion  that  after  a  decree  had  been  made, 
passed  and  entered,  without  bringing  before  the  court  a  personal  repre- 
acntativc  who  had  become  so  after  the  bill  was  filed,  he  might  be  added 
by  amendment,  and  that  a  motion  for  that  purpose  would  be  regular ; 
provided  it  was  merely  for  the  purpose  of  making  him  a  witness  to  what 
was  done  in  the  master's  office ;  but  if  there  was  any  thing  in  the  de- 
cree affecting  him  in  the  way  of  order  to  pay,  such  an  order  would  be 
out  of  the  power  of  the  court. 

In  a  case  in  Ireland,(2r)  the  prayer  of  a  bill  was  amended  after  a  de- 
cree, by  adapting  the  prayer  to  the  facts  stated  ;  but  the  defendant  being 
allowed  to  put  in  a  new  answer  to  the  amendment,  the  cause  which  had 
been  set  down  for  re-hearing,  was  heard  as  on  the  original  hearing. 

It  is  well  settled,  however,  as  we  have  already  seen,  that  the  bill  can- 
not be  amended  at  any  time  after  publication  passed  and  the  cause  set 
down  for  hearing,  in  any  other  respect  than  by  making  parties.(a)  But 
an  amendment  merely  changing  the  character  in  which  the  complainant 
sues,  is  not  considered  in  conflict  with  this  rule.  Therefore,  after  a  de- 
cree has  been  entered,  leave  has  been  given  to  the  complainant  to  take 
out  administration,  and  to  state  it  by  way  of  amendment ;  the  decree 
being  suspended  in  the  meantime.(6) 

Amendment  upon  appeal]  Leave  to  amend  the  bill  will  be  granted 
upon  appeal,  by  the  appellate  court,  if  it  is  there  found  necessary".(/;) 


^a1*^  ?!K'..  '?!;•    *    ^*^®'  ^'"*-  *^^»  *'««  ^'»fto"  ^-  Ex'rs  of  Haig,  4  Desaus. 

4Ua.     2  Atk.  539.  330. 

WS*^!*^^  .''•  ®*«rM?.'  ^.  ^**«^®'  ^^^-  (^)  Goodwin  T.  Goodwin,  3  Atk.  370. 

(n)  McEIwam  t.  Willis,  id.  506.  (^)  Bradford  r.  Felder,    2  McCord's 

W  Caonipgham  T.  PelJ,  6  Paige,  656.  Ch.  Eep.  170.     Humphreya  v.  Humph- 

S.  C,  6  Paige,  613.  reya, «  Peer  Wms.  349. 

(rt  Lyon  T.  Tallmadge,    1   John.  Ch.  (tf)  Rodgers  ▼.  Jonee,  1  McCord's  Ch 

/**•>  t  V      .       .c  ^®P-  286.     Lenoir  v.  Wino,  4  Desaus- 

(y)  1  ves.  Jan.  68.  65.    Drammond  v.  Magruder,  9  Cranch, 

{z)  Blake  t.  Foster,  3  Moll.  409.     See  139.                            e         i               » 
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In  the  case  of  Mary  Magdalen  College  v.  Stbtharpejl^d)  upon  the 
hearing  of  a  petition  of  appeal  presented  by  the  defendants,  leave  was 
given  to  the  complainants  to  amend  their  bill,  by  making  it  either  a  bill 
and  information,  or  an  information. 

Second  amendment]  By  the  I3th  of  Lord  Lyndhurst's  amended  or- 
ders,(^)  the  complainant  is  entitled  to  only  one  order  for  leave  to  amend 
after  an  answer  has  been  filed  ;  unless  the  court  is  satisfied,  by  affidavit, 
that  the  draft  of  the  intended  amendments  has  been  settled,  approved,  and 
signed  by  counsel,  and  that  such  amendments  are  not  intended  to  be 
made  for  the  purpose  of  delay  or  vexation,  but  because  they  are  mate- 
rial to  the  case  of  the  complainant.  But  that  order  does  not  extend  to 
amendments  which  are  made  only  for  the  purpose  of  rectifying  some 
clerical  error,  or  error  in  names,  dates,  or  sums.  In  which  cases,  the 
order  to  amend  may  be  obtained  upon  motion  or  petition  without  notice. 

In  this  state  there  is  no  rule  of  court  upon  the  subject ;  but  probably 
a  similar  practice  must  prevail. 

In  the  case  of  Kirby  v.  Thompson^if)  a  second  amendment  of  a  bill 
was  refused  after  an  answer  by  one  defendant,  and  a  plea  by  another, 
which  was  allowed,  and  the  bill  dismissed  as  to  him,  and  a  motion  for  a 
re-hearing  granted,  and  after  eighteen  months  had  elapsed  since  the  first 
amendment — there  being  no  evidence  of  any  new  information  since  ac* 
quired — and  the  second  amendment  iemg  substantially  the  same  as  the 
first,  though  more  directly  charging  the  defendants  with  fraud. 

In  a  case  where  a  complainant  had  amended  his  bill,  and  by  accident 
had  omitted  to  insert,  in  the  amended  bill,  the  prayer  for  relief,  although 
it  was  in  the  original  bill,  the  court  ordered  the  cause  to  stand  over,  to 
give  the  complainant  an  opportunity  to  re-amend  his  bill  by  inserting 

As  an  insufficient  answer  is  not  considered  as  an  answer,  an  order  to 
amend,  obtained  after  exceptions  for  insufficiency  allowed  or  submitted 
to,  will  not  be  considered  as  the  one  order  to  amend,  which,  by  the 
terms  of  the  I3th  order  above  referred  to,  the  complainant  is  entitled  to 
have  after  answer.(A)  And  for  the  same  reason  it  has  been  held  that 
the  amendment  of  a  bill,  by  adding  parties  after  a  demurrer  allow- 
ed, will  not  preclude  a  complainant  from  amending,  as  of  course,  after 
the  answer  has  come  in.(i) 


(d)  1  Rass.  154.  {h)  Bird  7.  Hastier,  1  Russ.  &  My. 

(e)  1  Ru8s.  &  My.  769.  335. 

(/)  6  John.  Ch.  79.  (t)  Pesheller  r.  Hammett,  3  Sim.  389. 
(g)  Harding  r.  Cox,  3  Atk.  583. 
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In  what  time  amendment  is  to  be  made.]  This  branch  of  the  subject 
has  been  already  anticipated.  It  will  therefore  be  sufficient  to  refer  the 
Header  to  the  previous  pages  of  the  present  section,  and  to  the  43d,  44th 
and  45th  rules  of  the  court 

The  time  to  amend  the  bill  may  be  extended,  if  necessary,  by  the 
court,  on  special  cause  shown. (X:) 

AmendmeniSj  haw  made.]  When  an  order  to  amend  has  been  obtain- 
ed, the  first  thing  to  be  done  is  to  serve  it  upon  the  defendant,  in  the 
usual  way.(/)  And  where  the  order  is  granted  upon  payment  of  costs, 
those  costs  must  be  paid  or  tendered  before  any  further  proceedings  are 
had ;  otherwise,  such  further  proceedings  will  be  nugatory.(m) 

Amendments  of  course  may  be  made  without  entering  any  rule  or  or- 
der for  that  purpose.  But  the  registers  and  clerks  are  not  to  permit 
any  amendments  to  be  made  unless  they  appear  to  be  duly  authori- 
xed.(n) 

Upon  an  amendment  of  course,  the  complainant's  solicitor  must  either 
file  a  new  engrossment  of  the  bill,  or  furnish  the  register  or  clerk  with 
an  engrossed  copy  of  the  amendments  containing  proper  references  to 
the  folios  and  lines  in  the  original  bill  on  file,  where  such  amendments 
are  to  be  inserted  or  made.(o) 

Creditors^  bills  may  be  amended  of  course  in  the  same  manner  as  bills 
not  sworn  to,  if  the  amendments  are  merely  in  addition  to,  and  not  in- 
consistent with,  what  is  contained  in  the  original  bill.  But  all  such 
amendments  must  be  verified  by  oath,  in  the  same  manner  as  the  bill  is 
required  to  be  verified.(p) 

With  the  exception  of  creditors'  bills,  no  injunction  bills  can  be 
amended  without  a  special  order  of  the  court  and  upon  due  notice  to 
the  defendant,  if  he  has  appeared.(7)  Nor  can  any  amendments  be  al- 
lowed which  are  inconsistent  with  the  original  sworn  biiL(r) 

The  complainant  cannot  amend  under  the  45th  rule,  by  leaving  out  the 
name  of  the  defendant  whose  answer  is  insufficient^^) 

Where  the  amendment  is  not  ofcourse^  the  record  must  be  amended 
by  interlining ;  provided  it  can  be  done  so  as  to  make  the  record  fair 
and  legible.    Or,  if  the  amendment  be  by  omitting  original  matter,  it 


{k)  Rale  120.  (o)  Rale  43. 

(/)  Woodhouse  r.  Meredith,  1  Jac.  Si  (p)  Rale  190. 

W.  304,  8.  (q)  Rales  43  aod  45. 

(m)  Hinde,  98.  (r)  Rale  45. 

(n)  Rale  43.  («)  Chase  y.  Donham,  1  Paige,  679. 
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is  done  by  drawing  a  pen  through  the  same.(<)  With  refipect  to  the 
quantity  of  matter  which  may  be  introduced  into  a  record  without  re- 
quiring a  new  engrossment,  that  appears  to  be  limited  by  the  English 
practice,  to  two  chancery  folios,  or  180  words,  in  each  place.(ti)  If 
the  amendment  exceeds  that  quantity  of  words  in  any  one  place,  or  the 
bill  has  been  so  often  amended  that  the  amendment  inserted,  though  un- 
der two  folios,  cannot  be  interlined  upon  the  record,  or  are  so  consider- 
able as  to  blot  and  deface  it,  a  new  engrossment  must  be  made  and  an- 
nexed to  the  original  record.(») 

It  was  held  in  the  case  of  Pierce  v.  Wesfs  executory  decided  in  one  of 
the  circuit  courts  of  the  United  States,(tr)  that  the  amendment  should 
state  only  so  much  of  the  original  bill  as  may  be  necessary  to  intro- 
duce and  to  make  intelligible  the  new  matter,  which  should  alone  con- 
stitute  ttie  chief  matter  of  the  amended  bill. 

After  a  defendant  has  put  in  his  answer  on  oath,  the  complainant  can- 
not amend  his  bill  and  include  in  such  amendments  a  waiver  of  the  an- 
swer of  the  defendant  on  oath,  so  as  to  deprive  him  of  the  benefit  of  his 
answer  to  the  amendments,  so  far  as  it  may  be  responsive  to  the  bill.(T) 

A  complainant  cannot,  by  amendment,  introduce  matter  which  would 
constitute  a  new  bill.(y)  Therefore,  after  a  decision  upon  a  plea  to  the 
jurisdiction,  that  a  bill  between  members  of  a  manufacturing  corpora- 
tion cannot  be  sustained,  the  court  will  not  grant  the  complainant  leave 
to  amend  by  averring  that  the  corporation  had  been  dissolved,  (jt) 

In  the  case  of  Hunt  v.  Holland,{a)  it  was  decided  in  this  state,  that 
if  a  bill  which  has  been  sworn  to,  is  amended  under  the  190th  rule,  and 
a  new  engrossment  of  the  bill  and  amendments  is  filed,  the  defendant  is 
entitled  to  a  copy  of  the  bill  as  originally  filed,  as  well  as  of  the  amend- 
ed bill ;  unless  the  amendments  are  particularly  designated  in  the  copy 
of  the  latter  which  is  served.  In  that  case,  Chancellor  Walworth  ob- 
serves :  "  There  is  no  pretence  here  that  any  part  of  the  original  bill  has 
been  left  out,  or  that  the  additional  matters  are  inconsistent  with  the 
original  bill.  It  was  probably  necessary,  in  this  case,  to  re-engross  the 
original  matter  with  the  amendments,  as  the  latter  were  numerous  and 
long.  And  from  an  examination  of  the  whole,  it  is  evident  the  amend- 
ments could  not  have  been  verified  by  oath,  in  such  a  manner  as  to  make 


(0  Hinde,  3*3.     1  Fowl.  Ezch.    Pr.  (x)   Burras  y.  Looker,  4  Paige,  937. 

181.    Ricky  y.  Kemmis,  1  Beat.  317.  (y)  Verplanek  r.  MerctDtile  Ids.  Co.  1 

(tt)  1  Turn.  &  V.  169.  Edw.  47. 

(v)  Id.  ib.     Hinde,  92.  (x)  Pratt  r.  Bacon,  10  Piek.  199. 

(to)  3  Wash.  C.  C.  Rep.  354.  (a)  3  Paige,  78. 
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them  intelligible,  without  incorporating  them  in  this  manner  with  the 
original  matter,  or  preceding  them  with  recitals,  which  would  have 
made  thenr  longer  than  the  whole  amended  bill  now  is,  including  the 
original  matter.  If  it  was  necessary  to  attach  the  amended  bill  to  the 
original  hill  on  file,  it  was  the  business  of  the  clerk  to  do  it.  But  in 
point  of  fact,  it  is  seldom  done,  as  all  the  papers  in  the  cause  are  usually 
placed  together  in  the  same  bundle,  and  without  sealing  the  original  bill 
and  the  amendments  together  where  there  has  been  a  re-engrossment  of 
the  whole  bill.  As  no  copy  of  the  original  bill  had  been  served,  and  no 
answer  put  in^  or  appearance  entered,  at  the  time  of  the  amendment,  in 
this  case,  there  could  have  been  no  particular  use  or  benefit  to  the  de- 
fendants, or  to  any  one,  in  having  the  amendments  marked,  as  such,  in 
the  re-engrossment,  or  in  the  copy  of  the  amended  bill  which  was  serv- 
ed. But  as  this  was  an  injunction  bill,  the  defendant  might  probably 
have  compelled  a  delivery  of  a  copy  of  the  bill  with  the  jurat  annexed 
thereto.. as  originally  filed,  in  order  to  move  to  dissolve  the  injunction, 
in  addition  to  the  copy  of  the  bill  as  amended." 

An  original  bill  cannot  be  amended  by  incorporating  therein  matters 
which  have  arisen  subsequent  to  the  commencement  of  the  suit.(i)  I^or 
by  inserting  facts  known  to  the  complainant  at  the  time  of  filing  the  bill ; 
unless  some  excuse  is  given  for  the  omission.(c) 

The  wignaiure  of  eowisel  is  necessary  to  an  amended  bill,  as  well  as 
to  an  original  bill.(€()  Where,  however,  the  same  counsel  who  signed 
the  original  bill  amends  his  former  draft,  which  has  his  signature,  it  is 
not  necessary  that  he  should  sign  the  draft  again ;  as  the  signature  will 
be  applied  as  well  to  the  amendments  as  to  the  former  draft.  Nor  is  it 
necessary  that  there  should  be  a  second  signature  to  the  record.  But  if 
the  amendments  are  made  by  another  counsel,  then  it  is  necessary  that 
there  should  be  a  second  signature  either  to  the  draft  or  to  the  engross- 
menL(e) 

The  want  of  the  signature  of  counsel  to  an  amended  bill  is  a  good 
cause  of  demurrer.(/)  The  defendant  may  also  move  to  have  it  taken 
off  the  file,  for  that  defect.(^) 

In  a  case  where  amendments  were  introduced  into  a  bill  irregularly, 
and  the  defendant,  instead  of  coming  to  the  court  by  motion  to  complain 
of  the  irregularity,  put  in  his  answer,  in  which  he  insisted  upon  the  ob* 


{b)  Stafford  t.  Howlett,  1  Paige,  900.        (e)  Webster  v.  Tbrelfall,  1  Sim.  & 
(c)  Whitmarth  t.  Campbell,  3  Paige,    Sta.  135. 
67.  (/)  Kirkley  v.  Burton,  ntmn. 

(i)  Kirkley  ▼.  Barton,  6  Afad.  376,  (g)  Pitt  y.  MacUew,  1  Sim.  &  Stu. 

186,  n. 


222  PROCEEDINGS  TO  A  DECREE.  [Book  I. 

* 

jection  and  reserved  to  himself  the  same  benefit  of  it  as  if  he  had  plead- 
ed it  in  bar ;  to  which  answer  the  complainant  replied  and  set  the  cause 
down  for  hearing;  the  court,  after  ordering  the  amended  bill  to  be 
taken  off  the  file,  and  all  the  proceedings  upon  it  to  be  set  aside  as  irregu- 
lar, held  that  although  the  defendants  might  certainly  have  prevented 
considerable  delay  and  expense  by  bringing  the  objection  immediately 
before  the  court,  the  costs  ought  to  be  borne  by  the  complainants.(A) 

The  proper  course,  however,  to  be  pursued,  in  general,  by  the  defen- 
dants, where  a  bill  has  been  irregularly  amended,  is  to  apply  to  the 
court  by  motion  cither  to  have  the  amended  bill  taken  off  the  file,  or  to 
have  the  amendments  expunged^  The  former  motion  is  applicable  to 
cases  where  there  has  been  a  new  engrossment,  and  the  latter  is  adopted 
where  the  amendments  have  been  merely  made  by  interlineation  of  the 
old  record.(i) 

Service  of  amendments.]  By  the  43d  rule  of  the  court,  no  amend- 
ment is  to  be  considered  as  made  until  it  is  served  upon  the  defendant, 
if  he  has  appeared  in  the  cause. 

According  to  the  practice  in  England,  the  amended  bill  having  been 
filed,  (the  order  to  amend  having  been  previously  served,)  (he  complain- 
ant's clerk  in  court  should  in  cases  where  the  order  has  been  made 
upon  the  complainant's  undertaking  to  amend  the  defendant's  office  copy, 
call  upon  the  defendant  to  produce  his  office  copy  in  order  that  it  may 
be  amended  ;  and  the  defendant  being  thus  apprised  that  the  order  to 
amend  has  been  acted  on,  must  leave  his  copy  with  the  complainant's 
clerk  in  court  for  that  purpose.(^) 

But  by  our  practice,  the  amendments  should  be  served  by  delirering  a 
copy  of  them,  specifying  the  interlineations  or  passages  stricken  out,  by 
the  page  and  liiie,  and  any  additions  annexed  to  the  bill,  by  the  desig- 
nating letter,  and  the  page  and  lines  where  they  are  to  be  inserted.(/) 

Terms  of  amendmenL]  The  terms  upon  which  the  bill  will  be  allow- 
ed to  be  amended  under  different  circumstances,  and  in  the  various 
stages  of  a  cause,  are  specified  in  the  ^43d,  44th  and  43th  rules  of  the 
court. 

It  has  been  decided  that  where  a  mere  formal  objection  to  the  bill  is 
made  by  demurrer  ore  ientiSi  the  complainant  will  be  permitted  to  amend 
without  co8ts.(m) 


(A)  Milligan    v.    Mitchell,  1    Mylne  &        {k)  Woodhouse  t.  Meredith,  1  Jtc. 
Craig,  433.  A  W.  204. 

(i)  1  Dan.  661.  (0  I  Hoff,  Pr.  293. 

(m)  GarlicjK  r.  Siroog,  3  Paige,  440. 
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Where  the  complainant  amends  his  bill  by  striking  out  the  names  of 
some  of  the  defendants,  the  order  will  only  be  granted  on  the  terms  of 
paying  their  costs ;  as  by  striking  them  out  as  defendants,  the  complain- 
ant depri\res  them  of  the  opportunity  of  applying  for  their  costs  at  the 
hearing.(n) 

Time  to  answer  after  amendment.]  Wheneyer  the  complainant  is 
permitted  to  amend  his  bill,  if  the  answer  has  not  been  put  in,  or  a 
further  answer  is  necessary,  the  defendant  has  the  same  time  to  answer 
after  such  amendment  as  he  originally  had.(o) 

Effect  of  amending  bilL] — In  general,  an  amendment  before  answer 
puts  an  end  to  all  process  of  contempt  which  may  haye  been  issued  for 
want  of  an  answer ;  and  the  court  will  not  allow  an  amendment  to  be 
made  without  prejudice  to  the  process,  eyen  though  the  complainant  un- 
dertakes not  to  require  any  further  answer  to  the  amendments.(/>) 

It  seems,  however,  that  if  a  specific  amendment  were  to  be  proposed, 
and  it  should  appear  evident  that  the  case,  so  far  as  relates  to  the  origi- 
nal defendants,  would  not  be  varied  by  it,  an  order  to  make  such  amend- 
ments would  be  granted  without  prejudice  to  the  process.  But  -this 
must  be  shown  distinctly ;  otherwise  the  court  will  not  interfere.(f ) 

Upon  a  motion  to  amend  without  prejudice  to  process  entered  against 
some  defendants  for  want  of  appearance,  the  master  of  the  rolls  in 
Ireland  said  he  could  not  allow  a  bill  to  be  amended  without  prejudice 
to  process,  unless  every  party  who^had  appeared  in  the  cause  had  notice 
of  the  application.(r) 

On  a  petition  to  amend  after  answer,  and  exceptions  submitted  to  by 
adding  new  charges  and  new  parties,  the  order  provided  that  such 
amendments  should  not  prejudice  the  injunction  issued,  nor  invalidate 
the  order  for  taking  the  bill  pro  confesso  against  two  of  the  defen- 
dants.(f) 

Another  efiect  of  amending  a  bill  is,  that  if  there  are  exceptions  to  th(? 
answer  then  pending,  the  amendment  will  be  considered  as  having 
waived  them.(/)  Where,  therefore,  a  complainant,  after  taking  excep- 
tions to  the  answer,  is  desirous  of  amending  his  bill,  he  should  make  a 
special  motion  to  that  efiect,  and  obtain  an  order  that  the  amendment 
be  without  prejudice  to  the  exceptions  previously  taken ;  unless  indeed 


(n)  Wilkinson  t.  Belsher,  2  Bro.  272.  (r)  Raymond  t.  O'Dell,  1  Hogan,  230. 

<o)     Rule  45.  («)  Beekman  ▼.  Waters,  3  John.  Ch. 

[p)  Symonds  t.  Dochess  of  Cumber-  410. 

land,  2  Cox,  411.  (0  De  la  Torre  t.  Bernales,  4  Mad. 

(g)  Id.  ib.  396. 
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the  amendment  consists  in  merely  adding  a  defendant,  and  reqnires  no 
farther  answer ;  which  Lord  Eldon  considered  an  excepted  ca8e.(i<) 

So  the  complainant  cannot,  in  general,  after  he  has  amended  his  bill, 
take  exceptions  to  the  answer  to  the  original  bill,  without  the  special 
order  of  the  court.(r) 

Although  the  rule  is  inflexible  that  if  a  complainant  who  has  obtained 
an  injunction  for  want  of  an  answer,  amends  his  bill,  he  will  lose  the 
benefit  of  his  injunction,  unless  the  order  by  which  the  amendment  is 
sanctioned  expressly  declares  that  it  is  to  be  without  prejudice  to  the  in* 
junction,  or  has  been  obtained  upon  the  allowance  of  exceptions  ;(tr)  yet 
the  rule  is  only  to  be  understood  as  applying  to  cases  where  the  injunction 
is  a  mere  injunction  to  stay  proceedings  at  law,  and.has  been  obtained  in 
consequence  of  the  defendant's  default  in  not  appearing  or  answering. 
Where  an  injoaction  has  originally  been  granted  upon  an  affidavit  of  mer- 
its, an  order  to  amend  without  prejudice  to  the  injunction  may  be  obtained 
as  matter  of  coarse,  unless  the  bill  has  been  already  amended ;  in  which 
case  the  court  will  not  make  an  order  to  sanction  a  re-amendment  un- 
less  notice  is  given,  and  the  proposed  amendments  stated,  and  unless 
the  court  is  satisfied,  upon  affidavits,  that  the  amendments  relate  to  facts 
of  which  the  complainant  had  no  knowledge  to  enable  him  to  bring 
them  sooner  before  the  court.(^) 

What  effect  the  amendment  of  the  bill  would  have  upon  a  ne  exeat 
regno,  does  not  appear  to  have  been  decided.  In  Chant  v.  Cfrant,  (y) 
however.  Sir  John  Leach,  upon  a  special  motion  being  made  before 
him  for  leave  to  amend  a  bill  without  prejudice  to  the  ne  exeat,  refused 
to  entertain  the  motion,  although  it  was  supported  by  an  affidavit  in 
which  the  amendments  were  stated,  and  notice  had  been  served  upon 
the  bail  as  well  as  upon  the  defendant.  His  honor  observing  that  he 
had  an  unqualified  aversion  to  the  writ  of  ne  exeat,  but  should  abstain 
from  expressing  any  opinion  that  might  prejudice  the  question ;  and 
that  the  complainant's  counsel,  if  they  were  satisfied  with  the  analogy 
which  had  been  pointed  out  to  the  {H'actice  at  law,  might  take  an  order 
to  amend  without  the  special  reservation,  or  might  abandon  their  mo- 
tion, but  that  in  either  case  they  must  pay  the  costs. 

Any  amendment  of  a  bill,  however  tdvial  and^unimportant,  aiithor- 


(tt)  De  U  Torre  y.  Berndes,  4  Mad.        (x)  Pntt  t.  Archer,  I  Sim.  &  Sta. 
396.  433.    Sharp  t.  AshtOD,  3  Yes.  &  B.  144. 

(o)  Jaeob  t.  Hall,  12  Ves.  458.  (y)  3  Sim.  14 

(to)  Blies  T.  Boscawen,  9  Yes.  A  B. 
101, 103. 
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izes  a  defendant,  though  not  reqnired  to  answer,  to  put  inanatiswer  mak- 
ing an  entire  new  defence,  and  contradicting  his  former  answer.  This 
was  held  in  Bolton  v.  Bolton^  [z)  in  which  case  thecourt,  upon  this  ground, 
refused,  with  costs,  a  motion  to  take  an  answer  to  an  amended  bill  off 
the  file,  which  contradicted  the  original  answer,  and  introduced  no  less 
than  four  new  issues  or  defences. 

And  a  defendant  may  not  only  answer  an  amended  bill,  but  he  may 
defend  himself  from  the  effect  of  the  amendments  by  demurrer  or  ptea; 
as  where  a  complainant  amends  his  bill  and  states  a  matter  which  has 
arisen  subsequent  to  the  filing  of  the  bill,  and  properly  the  subject  of  a 
supplemental  bill  or  bill  of  reviyor.(a)  And  it  has  been  held  that  a  de- 
fendant may  demur  to  an  amended  bill,  even  though  he  has  previously 
put  in  a  demurrer  to  the  original  bill.(6) 


SECTION   III. 

DISMISSING    BILt   BY    COMPLAINANT* 

If  the  complainant,  after  the  putting  in  of  the  defendant's  answer, 
conceives  that  he  shall  not  be  able  effectually  to  prosecute  his  suit,  he 
may  apply  to  the  court  for  leave  to  dismiss  his  bill ;  either  as  against 
all  the  defendants,  or  against  such  of  them  as  he  thinks  he  can  dispense 
wiih,  with  costs.    This  is  a  motion  of  course.(c) 

The  rule  is  well  settled,  by  the  English  decisions,  that  the  court  will 
not,  after  appearance,  make  an  order  to  dismiss  a  bill,  on  the  complain- 
ant's application,  without  costs,  except  upon  the  defendant's  consent  ac- 
tually given  in  court  :(d)  even  though  the  ground  of  the  application  be 
that,  upon  the  hearing  of  the  cause,  the  court  would  have  ordered  it  to 
be  so  dismissed,  and  the  defendant,  although  served  with  notice,  does 
not  appear  to  oppose  the  motion.(e)  But  a  complainant,  where  he  has 
been  admitted  to  sue  in  forma  pauperis^  may  move  to  dismiss  his  bill 
without  costs,  except  in  cases  where  his  admission  in  forma  pauperis 
has  taken  place  subsequently  to  the  filing  of  the  bill.(/)    So  where  a 


(z)  Cited  1  Dan.  Pr.  519.  (<0  Id.  ib.      Anon.  id.   140.      See  al- 

(a)  Mitf.  207,  390.     1  Atk.  39.  so  Lewis  ▼.  Germond,  1  Paige,  300. 
(6)BancrortT.  W  ardour,  3  Bro.  C.C.        («)   Anon.    1  Yes.    jan.    140.     Fidelle 

66.    3  Dick.  67,  S.  C'.  t.  Evans,  1  Cox,  37.     1  Bro.  C.  C.  367« 
(c)  DUon  ▼.  Parks,  1  Ves.  Jan.,  403.        (/)  Prac.  Reg.  331. 
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defendant,  by  his  own  act,  ha9  rendered  it  impossible  for  the  complain- 
ant  to  attain  the  object  of  bis  suit — e.  j^.,  by  surrendering  a  lease,  to 
obtain  an  assignment  of  which  is  the  object  of  the  suit,  and  the  defen- 
dant afterwards  absconds,  the  court  will  permit  the  bill  to  be  dismissed 
without  co8ts.(^)  But  not  where  the  object  of  the  suit  is  defeated  by 
the  complainant^s  own  act  or  procurement.(A) 

Where  also  an  executor  or  administrator  has  commenced  a  wrong 
suit,  by  mistake,  or  has  ascertained  that  it  would  be  useless  to  proceed, 
in  cons€*quence  of  facts  subsequently  discovered,  he  will  be  permitted  )6 
discontinue  without  the  payment  of  costs.(f) 

In  this  state  it  is  provided  by  statute,  that  upon  the  complainant  in 
a  court  of  equity  dismissing  his  own  bill  or  petition,  or  upon  the  same 
being  dismissed  for  want  of  prosecution,  the  complainant  shall  pay  to 
the  defendant  his  costs  to  be  taxed ;  except  in  those  cases  where,  ac- 
cording to  the  practice  of  the  court,  costs  would  not  be  awarded  against 
such  complainant  upon  a  decree  rendered,  on  hearing  of  the  cause.(A;) 
It  has  been  decided  that  this  provision  only  extends  to  those  cases  where 
prima  facie  the  complainant  would  not  be  chargeable  with  costs  on  a 
decree  dismissing  the  bill  at  the  hearing ;  as  in  the  case  of  suits  by  ex- 
ecutors in  right  of  their  testators.(;)  If  the  complainant  would,  prima 
facie^  be  chargeable  with  costs  if  the  suit  was  decided  against  him  at 
the  hearing,  the  court  will  not  examine  the  whole  merits  of  the  cause 
merely  to  ascertain  whether  there  are  any  equitable  circumstances  which 
might  excuse  him  from  the  payment  of  costs.(fn) 

If  a  solicitor  files  a  bill  in  the  name  of  a  person,  as  complainant,  with- 
out having  a  proper  authority  from  him  for  so  doing,  the  course  for  the 
party  to  pursue,  if  he  wishes  to  get  rid  of  the  suit,  is  to  move  that  the 
bdl  may  be  dismissed  with  costs,  to  be  paid  by  the  solicitor  filing  the 
bill,  l^his  motion  may  be  made  by  the  complainant  in  person,  or  he 
may,  by  warrant  under  his  hand  and  seal,  disclaim  the  bill  as  being 
brought  without  his  order  or  privity,  and  empower  some  counsel  to 
make  the  motion.(n) 

If  a  bill  be  exhibited  in  the  name  of  a  married  woman,  aj^raiust  her 
husband,  it  may,  upon  affidavit  that  she  knew  nothing  of  it,  or  had  not 
consented  to  it,  be  dismissed.(o) 


{g)  Knox  ▼.  Brown,  S  Bro.  C.  C.  186.        {k)  3  R.  S.  613,  ^  1. 
1  Cux,  359.  S.  C.  (/)    Hammeraley   ▼.  Barker,  S   Paige, 

(A)  Hammeraley  v.  Barker,  d  Paige,  372. 
37S.  (m)  Id.  ib. 

(0  Arnoux  v.  Steinbrennei,  1  Paige,        (n)  Prac.  Reg  17SL 
83.  (o)  Id.  60. 
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A  motion  to  dismiss  a  bill  as  having  been  filed  without  the  privity  or 
consent  of  the  complainant,  must  be  accompanied  hy  an  affidavit  of  the 
complainant  himself  that  the  bill  had  been  filed  without  any  authority 
from  him.  And  to  avoid  the  effect  of  such  an  application,  the  solicitor 
against  whom  it  is  made,  must  show  distinctly,  upon  affidavit,  that  he 
bad  a  special  authority  from  the  party  to  institute  the  suit ;  and  it  will 
not  be  sufficient  to  assert^  generally,  that  authority  had  been  given.(p) 

If  the  name  of  a  person  is  made  use  of  in  a  bill  as  co-complainant 
with  others,  without  his  consent,  he  may  move  that  his  name  be  struck 
out,  and  that  the  solicitor  who  filed  the  bill  may  be  ordered  to  pay  the 
co8ts.{q)  Such  motion  should  be  made  at  the  earliest  possible  op- 
portunity after  the  fact  has  come  to  the  complainant's  knowledge ;  for 
if  there  has  been  acquiescence  or  ladies  on  the  part  of  the  complainant 
making  the  application,  it  will  not  be  granted.(r) 

And  it  seems  that  even  when  the  suit  is  not  disavowed,  one  co-com- 
plainant  may  dismiss  a  bill  with  costs,  as  far  as  concerns  himself;  and 
it  is  said  that  he  may  do  so  on  motion  of  -course.(«)  But  in  a  more 
modem  case,(^)  it  is  stated  that  counsel  appeared,  and  that  the  court  re- 
fused to  make  an  order  for  such  dismissal,  unless  upon  terms  fmmed  so 
as  to  protect  the  other  complainants  in  the  suit  from  injury.  The  mere 
circumstance,  however,  that  the  rights  of  the  complainant  applying  to 
be  dismissed  are  concurrent,  with  those  of  the  complainants  who  remain, 
will  not  be  a  sufficient  reason  for  refusing  the  motion  ;  since  any  defect 
which  his  withdrawal  may  make  in  the  record,  may  be  supplied  by  mak- 
ing him  a  defendant,  by  an[iendment.(ii) 

In  the  case  of  Langdale  v.  Lans^dale^v)  it  was  held  that  one  of  sev- 
eral  complainants  may  have  the  bill  dismissed  as  to  himself,  upon  con- 
sent of  the  defendant,  and  without  notice  to,  or  consent  of  his  co-com- 
plainants. 

It  is  a  rule  that  one  complainant  cannot  be  examined  as  a  witness  for 
another.  In  order  to  procure  his  testimony,  the  proper  course  is  to 
move  for  an  order  that  his  name  be  struck  out  of  the  bilL  But  as  ihe 
defendant  has  a  ri^ht  to  the  responsibility  of  each  of  the  complainants 
for  costs,  security  for  the  costs  up  to  the  time  of  the  application  must 
be  given.(tr) 


(p)   Pnic.  Reg.  60.      Wright  v.  Cas-  (*)  Baihew  t.  Needham,  Prac.  Rep. 

tie,  3  Mer.  12.  179.   Linjfdale  v.  Lanj^dale,  13  Ve«.  167. 

iq)  Wilson  ▼.  Wilson,    1   Jac.  &  W.  (0  Holktrk  ▼.  Holkirk,  4  Mad.  51. 

457.  (u)  3  Dan.  355. 

(r)  Dan'las  t.  Datens,  S  Cox,  S35.     1  (v)  13  Yes.  167. 

Yes.  jua.  196,  S.  C.  (tf  ^  Loyd  t.  Makeam,  6  Vet.  145. 
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A  compUinant  may  move  to  dismiss  his  own  bill  toiih  costs,  ecs  a  mat- 
ter of  course,  At  any  time  before  the  decree.(2:)  After  a  decree,  howev- 
er, the  court  will  not  suffer  a  complainant  to  dismiss  his  own  bill  unless 
upon  eonsent(y)^or  all  parties  are  interested  in  a  decree,  and  any 
party  may  take"  such  steps  to  have  the  effect  of  it,  as  he  may  be  ad- 
vised.(z) 

And  it  seems  that,  after 'a  decree  upon  a  creditor's  bill,  the  bill  can- 
not be  dismissed  even  by  consent  of  all  who  have  come  in.  There  must 
be  a  re-hearing  or  appeal.(a)  Though  before  a  decree  upon  a  creditor's 
bill  is  had,  such  a  bill  may  be  dismissed  by  consent,  and  the  money  in 
court  paid  to  the  compIainants.(6) 

In  cases  other  than  creditor's  bills  however,  if,  upon  the  hearing  of 
the  cause^  the  court  has  mevely  directed  inquiries,  by  a  reference  or  is- 
^ue,  to  satisfy  the  conscience  of  the  court  preparatory  to  its  giving  judg- 
ment, the  complainant  may^  before  the  trial  of  the  issue,  or  proceeding 
upon  the  reference,  obtain  an  order  to  dismiss  the  bill  with  Gosts.(c) 
But  if  the  issue  has  been  tried  and  determined  in  favor  of  the  defendant, 
the  complainant  cannot  move  to  dismiss^  because  the  defendant  may 
have  it  set  down  on  the  equity  reserved  in  order  to  obtain  a  formal  dis- 
missal of  the  bill,  so  as  to  enrol  it  as  a  final  judgment,  and  thereby  make 
it  pleadable.(c{) 

With  regard  to  the  effect  of  a  dismissal  of  the  bill  by  the  complain- 
ant, it  may  be  stated,  as  a  general  jrule,  that  a  voluntary  dismissal  of  a 
bill  by  the  complainant,  or  a  voluntary  dismissal  upon  any  interlocutory 
proceeding,  will  not  prevent  a  new  bill  from  being  filed.  It  is  not  plea- 
dable unless  it  is  a  dismissal  by  the  court  upon  the  hearing.(6)  But  a 
dismissal  of  an  original  bill  on  motion  of  the  complainant  is  a  good  bar 
to  a  bill  of  revivor  and  supplement,  or  either,  founded  upon  it.(/) 


(x)  Carrington  v.  Holly,  1  Dick.  281.  (c)  CarringtoQ   v.  Holly,  uhi  supra, 

(y)  Guilbert  ▼.  Hawles,  1  Ch.  Ca.  40.  Anon.  11  Ves.  169. 

(z)  1  Dick.  281.  (d)  Id.  ib. 

(a)  Lashley  v.  Hogg,  11  Ves.  602.  («)  Srandlyn  t.  Ord,  I  Atk.  671. 

(b)  Wood  T.  Wesiall,    1   Young,   305.  (/)  Bowden  v,  Beauchamp,  3  Aik. 
6ee    also    White   ▼.    Lord   Westmeatb,  82. 

peal.  >74. 


^ 
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SECTION    IV. 

MOTION   FOR    PRODUCTION    A#D   INSPECTION   OP   PAPERS,  &C. 

General  principles  respecting,]  Previous  to  the  final  hearing  of  a 
cause,  the  court  only  orders  the  production  of  books  and  papers  upon 
two  principles — security  pending  the  litigation,  and  discovery  or  inspec- 
tion for  the  purposes  of  the  suit  in  this  court.(^)  And  it  will  not  make 
an  order  which  will  amount  to  an  anticipation  of  the  final  decree,  by 
giving  the  complainant  any  other  advantages  from  the  production  than 
those  above  mentioned.(A) 

Where  the  answer  admits  that  the  defendant  is  in  possession  of  deeds 
or  documents,  the  court  will,  upon  motion  or  petition  founded  upon  the 
admission  in  the  answer,  and  upon  evidence  that  the  complainant  has  a 
direct  and  immediate  interest  in  such  deeds  or  documents,  grant  an  or- 
der for  their  production. (i)  This  is  a  special  motion,  and  notice  must 
be  given  of  it. 

A  motion  for  production  cannot  be  founded  upon  an  affidavit  that  a 
deed  is  in  the  defendant's  possession.  An  admission  in  the  answer  is 
necessary,  and  in  order  to  obtain  such  an  admission,  leave  to  amend  the 
bill  will  be  given  when  requisite,  although  the  cause  is  at  issue.(&) 

If  the  answer  ofiers  to  produce  the  deed  or  documents  for  the  inspec- 
tion of  the  complainant,  an  order  for  their  production,  and  giving^  leave 
to  the  complainant  to  inspect  them,  will  be  made  on  reading  the' admis- 
sion and  upon  notice.(/) 

A  voluntary  offer  of  this  nature  by  the  defendant  is  considered  as  dis- 
pensing with  some  of  those  safeguards  which  the  practice  affords  him. 
But  an  oficr  to  produce  a  deed  as  the  court  shall  direct,  or  if  the  court 
shall  require  it,  is  not  a  voluntary  but  a  qualified  ofier  which  ought 
not  to  fix  the  defendant.  It  is  merely  a  submission  to  the  discretion  of 
the  court,  and  only  binds  the  party  to  produce  the  paper  if  the  court 
shall  think  it  necessary.  And  upon  such  a  qualified  offer  the  court  will 
enter  fully  into  the  merits  of  the  question  as  to  the  right  of  thecomplain- 


{g)  Watts  T.  Lawrence,  3  Paige,  159.  Wiswall,  3  Paige,  369.     1  Jac.  &  W. 

6  Mad.  290.  227. 

(A)  Id.    ib.       Lingen    v.    Simpson,    6        (k)  Barnet  v.  Noble,  1  Jac.  &  Walk. 

Mad.  290.  227.     Erskioe  ▼.  Bize,  2  Cox's  Ca.  226. 

(t)  2  Fowl.  Ex.  Pr.  46,  50.    Watson        (/)  2  Fow.  Ex.  Pr.  64. 
T.  Renwick,  4  John.  Ch.  384.     Eager  v. 
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ant  to  the  inspection,  and  be  satisfied  that  the  defendant  cannot  be  pre- 
judiced, before  it  will  order  such  production.(m) 

To  entitle  the  complainant  to  an  order  for  the  production  of  docu- 
ments before  the  hearing,  or  issue  joined,  or  publication,  ihe  documents 
must  be  described  in  the  answer  or  schedule  with  reasonable  certainty 
so  as  to  be  considered  incorporated  w#th  the  answer  by  the  reference  to 
them.    And  they  must  be  admitted  by  the  answer  to  be  in  the  defen- 
dant's possession  or  power.    It  must  further  appear  that  the  complain- 
ant has  an  interest  in  the  production  of  the  papers  called  for.(n)    A 
mere  general  reference  to  them,  in  the  answer  without  describing  them, 
is  not  suiBcient.(o)    As  where  the  defendant  "  for  greater  certainty  re- 
fers to  the  books  of  account  of  the  said  partnership,  in  case  the  same 
shall  be  ordered  to  be  inspected  by  the  eomplainants ;"  or  alleges  cer- 
tain facts  as  appearing  from  the  said  books  and  accounts ;  or  where  he 
speaks  of  books,  papers,  and  writings  of  R.  in  his  possession  ;{p)  or 
where  an  answer  admits  that  such  a  deed  was  executed,  and  craves  leave 
to  refer  to  it  when  produced.(f )    So,  merely  stating  the  contents  of  a 
deed  is  not  suflSlcient  to  entitle  the  complainant  to  an  order  for  its  pro* 
duction.(r) 

Nor  is  a  reference  to  papers,  in  the  answer,  sufficient,  without  an  ad- 
mission also  that  they  are  in  the  custody  or  power  of  the  defendant.(«) 
The  rule  for  producing  papers  rests  upon  the  principle  that  the  papers 
are,  by  the  reference  to  them  in  the  answer,  incorporated  therein  and 
made  a  part  of  it.(^) 

Yet  the  mere  circumstance  of  a  defendant  incorporating  a  deed  in  h  is 
answer,  whether  by  referring  to  the  schedule  or  otherwise,  is  not  a 
ground  for  compelling:  its  production,  if  in  other  respects  such  produc- 
tion would  be  inequitable.  Thus,  the  court  will  not  upon  motion,  be- 
fore  the  hearing,  compel  an  incumbrancer  to  produce,  at  the  hearing, 
deeds  which  are  admitted  by  his  answer,  but  which  are  his  title  deeds  ; 
even  though  the  complainant  may  have  an  interest  in  \hixn.{u) 

But  if  the  defendant  in  his  answer,  slates  the  effect  of  documents  ad- 
mitted to  be  in  his  possession,  yet  for  greater  certainty  craves  leave  to 


(m)  Atkins    ▼.    Wright,  14  Ves.  211.  (q)  Darwin  ▼.  Clarke,  8  Vcs.  158. 

Stanhope  ▼.  Roberts,  2  Atk.  213.     4  John.  (r)  Erskine  ▼.  Bize,  2  Cox's  Ca.  236. 

Ch.  385, 6.     I  Fowl.  Pr.  46.  {s)  Gibbons  v.  Ogden,  supra. 

(n)  Watson    v.  Renwick,  4  John.  Ch.  (/)  Evans  v.  Richard,  1  Swanst.  7. 

Rep.    381,      Gibbons  v.    Ogden,    Halst.  (u)  Sparke  v.   Montriou,  1  Young  Sl 

Pljf.  174.     1  Swanst.  7, 114.  Col.  103.     Sampson  f.  Swettenham,  5 

{o)  Gibbons  t.  Ogden,  supra.  Mad.  16. 

ijB)  Watson  V.  Renwick,  supra. 
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refer  to  them  when  produced,  the  complainant  is  entitled  to  move  for 
their  production,  although  the  answer  positively  states  that  they  form 
part  of  the  defendant's  title,  and  in  no  way  assist  or  make  out  the  title 
of  the  compIainant.(v) 

What  is  a  student  possession  by  defendant.]  As  respects  the  kind 
of  possession  of  a  document  which  will  induce  the  court  to  order  the 
defendant  to  produce  it,  it  has  been  held  that  it  must  be  a  present  pos- 
session ;  and  that  an  admission  that  at  a  certain  time  past  it  was  in  the 
defendant's  possession,  was  not  sufficient.(ir)  But  it  need  not  be  an  ac- 
tual personal  posspssion.  Therefore  where  books  and  papers,  the  joint 
property  of  the  defendants  and  of  other  persons  not  before  the  court, 
were  admitted  by  the  answer  to  be  in  the  custody  of  a  third  party  as 
the  common  agent  of  all,  an  order  was  made  upon  such  agent  to  per- 
mit an  inspection  by  the  complainant,  against  the  consent  of  those 
owners  who  were  not  parties ;  on  the  principle  that  the  court  has  a 
right  to  give  the  complainant  whatever  access  the  defendant  himself 
would  be  entitled  Xo.{x)  So,  if  papers  belong  to  a  defendant,  they  are 
in  his  possession,  custody,  or  power,  although  they  may  be  in  a  foreign 
country,  or  are  coming  over  to  this  country ;  and  the  court  will  order 
the  defendant  to  produce  them  within  a  reasonable  time.(y)  And  where 
books,  papers,  or  writings  are  in  the  custody  or  hands  of  the  defendant's 
solicitor,  they  are  considered  as  being  in  the  defendant's  own  custody 
or  power,  and  he  will  be  bound  to  produce  them.(z)  But  the  court 
will  not,  in  such  a  casC;  make  an  order  upon  the  solicitor ;  for  he  may 
have  a  lien  on  the  papers,  as  against  his  client.(a)  And  where  the  de- 
fendant is  ordered  to  produce  papers  which  are  in  the  hands  of  his  soli- 
citor, he  must  pay  his  bill  of  costs,  if  he  cannot  otherwise  procure 
them. (6) 

In  the  case  of  Fencott  v.  Clarke,{c)  a  voluntary  deed  belonging  to 
the  defendant,  which  the  bill  impeached  for  fraud,  and  which  was  in  the 
custody  of  the  defendant's  solicitor,  who  claimed  a  lien  on  it,  was  or- 
dered to  be  produced  for  the  complainant's  inspection,  after  it  had  been 
proved  by  the  defendant,  and  publiccUion  had  passed.    But  the  court 


(c)  Hardman  v.    Ellames,   2    My.  &  (z)  2   Dan.    Fr.    ^W.       McCann    r. 

Keen,  733.     S.  C.  5  Sim.  640.  Breero,  1  Honran,  129. 

(w)  Heeman  ▼.  Mulland,  4  Mad.  391.  (a)  McCaim  v.   Dreere,  .mpra.     Bat 

(x)  Walbom  ▼.    loRilby,    I    My-    &  see  Farlon^  r.  Howard,  S  Sch.  &   Lef. 

Kmo,  61.     Eager  V.  Wiswall,  3  raige,  115. 

309.  (b)  Ex  parte  Shaw,  Jac.  S73. 

(y)  Farqohanon  ▼.  Balfour,  Tur.   &  (c)  6  Sim.  8. 
Rom  ItfO.  Honil^  v.  Pembenon,  Moee* 
ly,  17.    9  ^aige,  S«0. 
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will  not  order  a  defendant  to  produce  letters  which  passed  between  him, 
and  his  solicitor,  in  the  relation  of  solicitor  and  client,  in  the  progress 
of  the  cause,  or  with  reference  to  it,  previously  to  its  being  instituted, 
or  which  contain  legal  advice.(cf)  Nor  will  it  order  th^  production  of 
a  correspondence  between  the  solicitor  of  the  defendants  and  a  person 
not  a  party  to  the  suit.(e) 

Complainants  interest  in  documents,']  With  regard  to  the  nature  of 
the  interest  of  the  complainant  in  a  deed  or  document  which  will  entitle 
him  to  an  order  for  its  production,  it  is  laid  down  as  a  general  rule  that 
if  the  applicant  has  what  is  termed  a  common  interest  in  the  instrument, 
with  the  other  party,  he  is  entitled  to  the  production.(/)  And  this 
term  embraces  the  interests  of  landlord  and  tenant  \[jg)  principal  and 
agent  ;(A)  copartners  ;(i)  trustees  and  cestuis  que  trust  ;{k)  and  tenants 
in  common.(/) 

The  complainant  is  entitled  to  the  production  of  a  deed  tvhich  sus- 
tains his  title  ;  but  he  has  no  right  to  the  production  of  a  deed  which 
is  not  connected  with  his  title,  and  which  gives  title  to  the  defen- 
dant.(m)  A  mere  interest  in  such  deed,  on  the  part  of  the  complainant 
is  not  sufficient.(n) 

If,  however,  the  defendant  has  in  his  possession  a  deed  relating  to 
the  title  of  both  parties,  production  of  it  will  be  ordered.(o)  So  if  the 
complainant  has  a  direct  interest  in  deeds  in  the  defendant's  possession 
and  they  do  not  relate  solely  to  any  separate  and  independent  title  of 
the  defendant,  they  will  be  ordered  to  be  produced.(p) 

An  heir  at  law  is  not  entitled  to  a  general  inspection  of  deeds,  ice, 
in  the  hands  of  a  devisee  ;  because  his  title  does  not  depend  upon  docu* 
mentary  evidence.  But  an  heir  in  tail  is  entitled  to  inspect  all  deeds 
creating  or  relating  to  the  entail.(f ) 

An  application  on  behalf  of  a  party  having  a  vested  interest  in  reversion, 
remainder,  or  otherwise,  in  real  property  expectant  on  a  life  interest  in 


(<0  Garland  t.    Scott,    3    Sim.    396,  Pickering  v.  Rigby,  18  Yes.  484.  Mose- 

Haghes^.  Biddulph,  4RuB8.   190.     Vent  Iy,58. 

▼.  Pacey,  Id.  193.  (k)  Sparke  ▼.   Montriou,  1  Young  & 

(e)   Curling    v.    Perring,    S    My.    &  Col.  103. 

Keen,  380.  (0  1  Hoff.  Pr.  310. 

(/)  Barton   t.    Ne?ille,  3  Coz*8  Ca.  (m)  Tyler  t.  Drayton,  3  Sim.  &  Sta. 

343.  309.     5  Mad.  16. 

(g)  Smith  ▼.    Duke    of  Northumber'  (n)  Sparke  v.  Montriou,  supra, 
land,  1  Cox^s  Ca.  863.     Inman  t.  Hodg*  (o)  Bolton  ▼.    Corporation   of   Liver- 
eon,  1  Young  &  Jer.  38.  pool,  3  Sim.  489 

(A)  Gerard   ▼.    Penawick,  1   Swanst.  ( p)  Attorney  Gen.  ▼.  Ellison,  4  Sim. 

534.     Earl  of  Salisbury  v.  Cecil,  1  Cox's  338. 

Ca.  377.  (q)  Lady   of  SbafUbury    ▼.    Arrow - 

(0  Kelly  ▼.   Eokford,  5  Ftige,  648.  smith,  4  Vet.  66.    See  8  Sim.  480. 
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possession,  for  the  production  of  the  title  deeds  for  the  inspection  of  the 
remainderman  or  reversioner,  to  enable  him  to  mortgage  his  interest, 
will  not  be  entertained  by  the  court.(r) 

In  a  suit  between  partners,  upon  the  application  of  either  party,  and 
in  any  stage  of  the  suit,  the  adverse  party  will  be  compelled  to  deposit 
the  partnership  books  and  papers  which  are  in  his  possession  or  under 
his  control,  in  the  hands  of  an  officer  of  the  court  for  the  inspection  of 
the  party  making  such  application,  and  that  he  may  take  copies  if  neces- 
sary.(j)  This  is  upon  the  principle  that  both  parties  have  an  equal 
right  to  the  inspection  of  such  books  and  papers,  and  an  equal  interest 
in  them. 

Where,  however,  a  document  is  not  put  in  issue  by  the  complainant 
in  his  bill,  which  is  for  an  account  of  partnership  dealings,  but  it  is 
stated  in  the  answer  as  part  of  the  defendant's  defence,  and  admitted  to 
be  in  his  possession,  and  is  offered  to  be  brought  iq,  an  order  for  its 
production  will  not  be  granted  if  no  partnership  property  is  shown 
in  \t{t) 

It  does  not  establish  a  sufficient  interest  in  a  title  deed  relating  to  real 
estate,  to  warrant  an  order*  for  its  production,  that  if  its  effect  be  such 
as  is  sworn  to  by  the  party  claiming  the  estate  under  it,  legatees  will 
lose  the  benefit  of  legacies  bequeathed  to  them  by  that  party's  ancestor, 
from  whom  he  immediately  derives  title.(ii) 

Upon  a  bill  of  discovery  in  aid  of  an  action  to  try  whether  the  com- 
plainant's house  was  within  the  limits  of  a  certain  parish,  and  therefore 
liable  to  the  parochial  rates,  the  court  ordered  the  defendants,  the  pa- 
rish officers,  to  produce  for  his  inspection  the  rate  books,  account  books, 
and  minute  books,  orders  and  other  documents  which  related  to  the 
matter  in  question,  and  were  admitted  by  their  answer  to  be  in  their 
po6session.(t')  So  where  a  tithe  collector's  books  are  admitted  by  the 
answer  of.  the  rector  to  be  in  his  possession  or  power,  and  to  relate  to 
the  matters  in  the  bill  mentioned,  they  will  be  ordered  to  be  produced 
for  the  usual  purposes ;  although  the  defendant  states  that  they  will 
not  in  any  manner,  assist  or  make  out  the  complainant's  case.{w) 

In  the  case  of  Bolton  v.  Corporation  of  Ldverpool,{x)  the  complain- 
ants filed  their  bill  alleging  that  the  defeadants  had  in  their  custody 


yr)  Shaw  v.  Shaw,  12  Price,  163.  {v)   Burrell  v.   Nicholson,  1  My.  & 

(s)  Kelly  ▼.  Eckford,  5  Paige,  548.  Keen,  680. 

(I)  Shehan  v.  Glyon,  2  Moll.  387.  (w)  Newton  v.  Beretfotd,  1  Yoong, 

(tt)   WUeon  T.  FoTster,    McCle.    A  377. 

Yoong,  974.  (»)  3  Sim.  467. 

Vol.  I.  30 
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cases  for  the  opinion  of  counsel,  by  which  it  would  appear  that  the  de- 
fendants had  no  right  to  levy  the  dues,  and  also  various  charters,  deeds, 
&c.  by  which  the  truth  of  the  statements  in  the  bill  would  appear. 
The  defendants  admitted  in  their  answer  that  they  had  in  their  custody 
several  cases,  two  of  which  were  prepared  many  years  ago  and  without 
reference  to  the  existing  proceedings,  but  which  contained  mistaken 
representations  as  to  the  nature  of  their  title  to  the  dues,  and  the  rest 
of  which  were  prepared,  pending,  or  in  contemplation  of  the  existing 
proceedings ;  and  that  they  also  had  in  their  custody  charters,  deeds, 
and  copies  of  accounts  from  public  offices,  which  evidenced  their  title 
to  the  dues.  A  motion  by  the  complainants  for  the  production  of  all 
the  documents,  was  granted  as  to  the  two  old  cases  only.  This  decision 
was  upon  the  ground  that  the  papers  not  ordered  to  be  produced  only 
evidenced  the  title  of  the  defendants,  and  not  the  title  of  the  com- 
plainant. 

Other  cases  in  which  production  will  be  ordered.]  It  is  the  practice 
of  the  court  to  order  deeds  and  other  papers  contested  as  false  and 
fraudulent  to  be  brought  into  court  for  inspection.(y)  And  this  will 
be  done  under  special  circumstances,  although  the  deed  sought  to  be 
impeached  is  in  the  custody  of  a  purchaser  for  a  valuable  considera* 
tion.(je)  But  a  deed,  though  impeached  for  fraud,  will  not  be  ordered 
to  be  taken  out  of  the  defendant's  hands  and  left  in  an  officer's  posses* 
sion  before  the  hearing,  except  in  a  special  case ;  as  where  there  is 
reason  to  suppose  the  deed  will  not  be  forthcoming.(a) 

Where  a  solicitor  refused  to  allow  a  deed  in  his  possession  to  be  pro- 
ved on  behalf  of  the  complainant,  because  he  had  a  lien  on  it  for  costs 
due  from  the  defendant,  he  was  ordered  to  produce  the  deed  at  his  own 
expense,  and  to  pay  all  the  costs  consequent  on  hi&  refusal.(6) 

Under  the  general  charge  in  a  bill,  that  the  defendant  has  divers  pa- 
pers, writings,  &c.,  in  his  possession  or  power,  relating  to  the  matters 
in  the  bill  mentioned,  the  complainant  is  entitled  to  the  production  of 
cases  submitted  for  the  opinion  of  counsel,  admitted  by  the  answer  of 
the  defendant  to  be  in  his  possession,  but  not  to  the  opinions  given  upon 
those  cases.(c)    Though  a  complainant  is,  generally  speaking,  entitled 


(y)  Comstook  r,  Apthorpe,  8  Cowen,       (a)   Beckford    t.    Wildman,    16    Vt 
386.  Hopk.  144,  S.  C.    Batch  v.  bymes,    438. 

1  Tur.  &  Ruaa.  87.    Fencou  v.  ('larke,        {b)  Brauington  t.  BraaaiDgton,  1  Sim. 
6  Sim.  8.  &  Stu.  456. 

(x)  Kennedy  t.  Green,  6  Sim.  6.  (c)  Preaton  t.  Carr,  1  Young  &  Jer. 
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to  the  pnxluction  ^ind  discorery  of  all  papers  relating  to  the  matters  in 
the  bill  mentioDed,  in  the  defendant's  possession  or  power ;  yet  it  seems 
that  he  is  not  entitled  to  the  production  of  letters  stated  by  the  answer 
of  the  defendant  to  have  been  received  by  him  since  the  filing  of  the  bill, 
in  answer  to  inquiries  made  by  him  in  respect  to  some  of  the  matters  in 
question,  with  a  view  to  his  proofs  in  the  cause,  nor  to  any  particulars 
respecting  such  letters,  which  would  disclose  the  names  of  the  witnesses, 
or  the  facts  likely  to  be  proved  by  them.(c2) 

So  upon  a  bill  which  sought  to  charge  a  solicitor  with  a  fraud  prac- 
ticed on  the  complainants  in  the  course  of  proceedings  on  his  client's 
behalf,  the  court  refused  to  order  the  production  of  entries  and  memo- 
randums contained  in  the  defendant's  books,  or  of  written  communica- 
tions made  or  received  by  him,  relating  to  those  proceedings,  and  admit* 
ted  by  the  answer  to  be  in  the  defendant's  custody.(e) 

The  court  will  not,  on  motion  by  a  defendant,  compel  a  complainant 
to  produce  documents  in  his  possession,  although  the  defendant  swears 
that  an  inspection  of  them  is  necessary  to  enable  him  to  answer  the 
bill-OT)  But  if  the  complainant,  upon  request,  refuses  to  permit  the  de- 
fendant to  inspect  such  documents,  he  cannot  afterwards  object  that  the 
answer  is  insufficient  in  not  stating  their  contents.  And  where  the 
books  or  documents  of  the  complainant  are  material  for  the  defendant's 
defence  of  the  suit,  the  defendant  must  file  a  cross  bill  against  the  com- 
plainant for  the  discovery  of  them.(g') 

Mode  of  inspecting  documents ^  ^c]  Where  a  party  establishes  hh 
ri^htto  inspect  books  in  the  adverse  party's  possession,  it  is  of  course 
to  grant  the  order  for  inspection,  with  liberty  to  take  copies.(ib)  7^he 
defendant  may  seal  up  such  parts  of  the  books,  ^.  as  he  swears  do  not 
relate  to  the  claims  of  the  compiainant.(t) 

It  seems  to  be  a  rule,  that  under  an  order  for  inspection,  the  examina- 
tion may  be  conducted  without  the  presence  of  the  defendant  or  his  so- 
licitor. The  papers  must  be  delivered  into  the  possession  of  the  officer 
of  the  court,  to  be  open  to  the  view  of  the  complainant  whenever  he 
pleases ;  and  it  will  not  be  a  compliance  with  the  order,  to  deposit  a  box 
containing  the  papers,  under  lock,  with  a  notice  to  send  for  the  key 


[i)  Presion  ▼.   Carr,  1  Young  &  Jer.  (g)  Kelly  t.  Eokford,  5  Paifre,  648. 

175.  (h)  Hide  ▼.  Holmes,  3  Moll.  372. 

(«)  Greenotigh  t.  Gaskell,  1   My.    &  (t)  Campell  v.  French,  3  Cox^t  Ca. 

Keen,  98.  286.     Dias  ▼.  Merle,  3  Pais;e,  594.    Ge- 

(/)   Penfuld  v..  Nunn,    6    Sim.    409.  rard  v.  Pentwick,  1  Wils.  Ch.  Rep.  T^s 
Denoin?  v.  Smith,  3  John.  Ch.   409.     5 
Paige,  518. 
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whenever  it  is  wanted.(&)  In  the  master's  office,  hpwever,  when  pa- 
pers are  produced,  it  is  the  practice  to  give  notice  of  inspection  to  the 
opposite  party.(/) 

Where  books,  papers,  and  writings,  mentioned  in  a  schedule  to  the 
defendant's  answer,  are  deposited  by  the  defendant  with  his  clerk  in 
court  for  the  insiiection  and  examination  of  the  complainant,  under  the 
usual  order  for  that  purpose,  the  defendant  is  entitled  to  have  them  re- 
stored to  him  as  soon  as  such  inspection  and  examination  have  taken 
place,  and  the  complainant  is  entitled  to  have  them  retained  in  the  cus- 
tody of  the  clerk  in  court,  notwithstanding  it  may  be  necessary  that 
they  should  be  produced  before  the  master  in  taking  the  accounts  direc- 
ted by  the  decree,  or  in  the  hearing  of  an  appeal  from  the  decree.(m] 


SECTION    V. 

MOTION  FOR  THE    PAYMENT   OP   MONBV    INTO   COURT. 

In  some  cases,  the  court,  upon  the  application  of  the  complainant, 
will  order  money  in  the  hands  of  a  defendant  to  be  paid  into  court  by 
him,  to  abide  the  event  of  the  suit.  The  time  at  which  the  application 
for  this  purpose  is  usually  made,  is.  after  the  defendant's  answer  has 
been  put  in.  But  it  may  be  made  at  any  sta^e  of  the  cause,  provided 
the  court  is  satisfied  that  money  in  which  the  complainant  has  an  inter- 
est is  in  the  defendant's  hands,  who  has  no  equitable  right  to  it,  or  that 
it  is  in  danger  of  being  lost 

Thus,  the  application  for  payment  of  money  into  court  may  be  made 
either  upon  an  admission  in  the  defendant's  answer,  or,  under  special 
circumstances,  upon  affidavit  before  answer.  Therefore,  in  a  case  of 
gross  fraud  appearing,  the  court,  upon  the  affidavit  of  the  complainant. 
And  upon  consideration  of  the  affidavit  of  the  defendant  in  answer  there- 
to, ordered  money  to  be  paid  into  court  before  answer,  upon  a  s[)ecial 
application  of  which  notice  was  given.(n)  But  the  court,  will  not, 
in  any  case,  order  money  to  be  paid  into  court  before  answer,  where 
there  is  a  probability  of  a  balance  in  favor  of  the  defendant.(o) 


(k)  Preston  t.  Carr,  1  McCIe.   &  Y.        (m)  Small  v.  Atwood,  1  Young  &  Col. 
467.  37. 

(0  Hoff.  Off.  of  Maat.  13.  (n)  Jervia  v.  White,  6  Ves.  737. 

(o)  Id.  ib. 


-Ch.  VIL]  PROCEEDINGS  TO  A  DECREE.  237 

In  ithat  cases  proper. )  The  cases  in  which  the  application  for  this 
order  is  most  usually  made  are,  upon  admissions — in  cases  of  executors 
and  trustees — and  vendors  and  purchasers. 

1.  Upon  admissions.]  Where  the  defendant's  answer  contains  a  clear 
admission  that  there  is  trust  money  in  his  hands,  the  court  will  always, 
on  an  interlocutory  application,  order  it  to  be  paid  into  court.(p) 

Formerly,  in  order  to  move  for  payment  of  money  into  court,  upon 
an  admission  in  the  defendant's  answer,  it  was  thought  necessary,  where 
the  defendant  was  an  executor,  to  show  that  he  had  abused  his  trust,  or 
that  the  fand  was  in  danger  from  his  insolvent  circumstances.(y)  But 
by  the  present  practice,  money  may  be  ordered  to  be  paid  into  court,  on 
motion,  upon  the  ground  of  admission  alone.(r)  These  admissions 
may  be  made  by  the  answer,  or  by  schedules,  or  books  containing  an 
account  of  receipts  and  payments,  and  referred  to,  so  as  to  be  part  of 
the  answer;  but  not  upon  the  affidavit  of  an  accountant  that  from  the 
schedules  to  the  answer,  and  from  the  books  of  account  not  made  part 
of  the  answer,  such  a  balance  was  due.  The  reference  to  books  must 
be  sufficient  to  make  them  parts  of  the  answer  or  examinalion.f^)  The 
motion,  however,  may  be  founded  upon  the  schedules  to  an  examination 
added  up  under  oath,  where  the  defendant  has  omitted  to  add  them  up.U) 

The  admission  may  also  appear  from  the  examination  of  the  defen- 
dant before  the  master.(w)  And  if  after  the  defendant's  examination  on  in  - 
terrogatories,  and  motion  for  the  payment  of  money  into  court  founded 
thereon,  the  complainant  is  permitted  to  file  further  interrogatories  un- 
der which  he  extracts  an  admission  of  a  further  sum  in  the  defendant's 
hands,  it  will  also  be  ordered  to  be  paid  into  court.(r) 

Where  the  defendant,  who  is  sued  as  an  executor,  admits  that  he  has 
money  of  the  testator  in  his  hands,  he  cannot  protect  himself  from  pay- 
ment of  the  amount  into  court,  by  alleging  that  he  has  lent  it  upon  a 
promissory  note  bearing  interest.(t/7)  For  it  is  a  well  settled  rule  that 
however  wide  the  power  given  to  executors,  by  the  will,  to  lend  the  as^ 
sets,  they  cannot  lend  upon  personal  security ;  and  if  so  lent,  the  court 
will,  upon  motion,  before  hearing,  make  them  bring"  in  the  money.(x) 

So  if  an  executor  admits  a  large  balance  of  the  personal  estate  to  be 


(p)  Riithwell  T.   Rothwell,  2   Sim.   &  (#)  Id.  ib.   * 

Sta.  217.      Jervis  y.  White,  ubi  supra,  (/)  Qaarrell  v.  Beckford,  14  Ves.  177 

Cjarkeon  r.  De  Peyster,  Hopk.  274.     4  (u)  Id.  ib.  ».*'/. 

Sim.  359.  (v)  Hatch  ▼. ,  19  Ves   116 

{q)  Strange    t.    Harris,  3  Bro.  C.  C.  (w)  Vi>ras8  v.  BInfield,  3  Mad.  69 

%  Mill.  V.  Hem.00,  8  Ves.  67.  ^'^  ""^"'"^  "  ^^'^'^ '  ^°"^^'  '''' 
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in  his  hands,  he  will  be  ordered  to  pay  the  whole  into  court,  altbongh 
he  states  an  action  at  law  is  depending  against  him  for  a  debt,  to  a  con- 
siderable amount,  due  from  the  testator;  but  with  liberty,  in  case  the 
complainant  in  the  action  at  law  should  recover,  to  apply  to  the  court 
to  have  a  sufficient  sum  paid  out  again.  And  if  the  complainant  in  the 
action  at  law  recovers,  the  court  will  order  the  amount  to  be  paid  out 
to  him  and  not  to  the  executor.(y)  So,  if  an  executor  admit  a  balance 
due  from  him  to  the  testator,  upon  an  unsettled  account,  he  will  be  or- 
dered to  pay  the  amount  into  court,  notwithstanding  there  are  debts  of 
the  testator  still  outstanding,  if  the  testator  has  been  dead  three  years 
before,  within  which  time  all  the  debts  ought  to  have  been  paid.(2;) 

In  general,  a  partner  in  trade  admitting  the  receipt  of  money,  but  in- 
sisting there  is  a  balance  in  his  favor,  will  not  be  ordered  to  pay  the 
sum  in  his  hands  into  court ;  but  if  he  has  received  it  contrary  to  good 
faith,  and  which  he  ought  not  to  have  received,  he  will  be  ordered  to 
bring  it  into  court.(a) 

But  although  a  defendant  makes  an  admission  which  would  entitle 
the  complainant  to  a  decree,  the  complainant  cannot  for  that  reason, 
move  for  payment  of  money  into  court.(&) 

2.  In  cases  of  executors  ajid  trustees.]  An  executor  admitting  himself 
to  be  a  debtor  to  the  testator  at  the  time  of  his  death,  will  be  ordered  to  pay 
the  debt  into  court.(c)  So,  also,  where  in  a  suit  by  legatees  against  an 
executor,  he  admits  a  balance  due  them,  on  his  examination,  the  court 
will  order  him  to  pay  it  into  court,  before  report.(e{)  So  where  the 
master  reports  a  balance  in  the  hands  of  an  executor,  and  the  party  in- 
terested calls  for  the  investment  of  it  pending  an  appeal  by  the  execu- 
tor, the  court  will  compel  the  executor  to  bring  in  the  sum  reported.(6) 
And  money  admitted  by  an  executor  to  be  in  the  hands  of  his  partner, 
is  considered  in  his  own  hands,  for  the  purpose  of  being  ordered  to  be 
paid  into  court.(/) 

As 'a  general  rule,  upon  a  bill  filed  against  an  executor  or  administra- 
tor for  a  distribution  of  the  estate  of  the  decedent,  if  it  appears  that 
there  is  a  clear  balance  in  his  hands  uninvested,  beyond  all  just  claims 
made  by  him  upon  the  fund,  such  balance  will  be  directed  to  be  brought 
into  court  and  invested  pending  the  suit.(^)  But  the  mere  fact  that 
an  executor  is  an  octogenarian,  if  he  is  in  possession  of  his  faculties  ia 


(y)  Yare  y.  Harrison,  2  Cox,  377.  {i)  CurgeTao  t.  Paters,  3  Anst.  751. 

(z)  Mortlock  T.  Leathes,  3   Mer.  491.  (<)  Caruilchaal  t.  Wiison,  3  Moll.  93. 

(a)  Foster  v.  Donald,  1  Jac.  &  W.  252.  (/)  Johnson  v.  Aaion,  1  Sim.  &,  Stu. 

\b)  Peacham  ▼.  Daw,  6  Mad.  98.  73. 

(c)  Rothwdll    T.    Rothwell,    3  Sim.  &^  (^}  Hosack  t.  Rogers,  6  Paiga,  415. 
Sta.  818. 
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other  respects,  is  not  a  sufficient  reason  for  taking  the  property  out  of 
his  hands.(A) 

Where  the  application  is  against  an  executor  or  trustee,  the  admission 
is  all  that  is  required.  It  need  not  appear  that  the  fund  was  in  danger 
or  insecure.(i) 

Where,  by  a  marriage  settlement,  moneys  were  directed  to  be  laid 
out  0:1  government  or  real  securities,  and  the  trustees  had  lent  the  money 
to  the  husband,  on  bond,  they  were  ordered,  on  motion,  to  pay  the 
money  into  court.(A;) 

Though  executors  have  a  power  of  laying  out  money  on  good  and 
sufficient  security  for  an  infant,  yet,  after  a  decree  for  an  account,  and 
notice  to  them  by  the  prochein  amy  not  to  lend  the  money  on  mortgage, 
they  will  be  ordered  to  pay  it  into  court,  but  not  to  the  extent  of  re- 
placing the  amount  by  so  much  stock  as  the  same  would  have  produced 
at  the  time  of  the  investment ;(/)  for  after  a  decree  an  executor  cannot 
deal  with  the  assets,  for  the  purpose  of  investment,  without  leave  of  the 
court(m) 

3.  In  cases  of  vendor  and  purchaser.]    The  court  will  also,  upon  mo- 
tion, order  the  purchaser  of  an  estate,  being  in  possession  under  the 
agreement,  to  pay  the  purchase  money  into  court,  wh^re  he  has  approved 
of  the  title  ;(n)  or  even  in  a  case  where  it  appears  upon  the  face  of  the 
abstract  that  the  title  is  bad,  but  the  purchaser  heiB  sold  the  estate  to  an- 
other person  ;(o)  or  where  a  time  is  fixed  for  the  payment  of  the  pur- 
chase money  by  instalments,  and  the  property  is  a  coal  mine,  and  the 
defendant  is  deriving  a  benefit  from  working  it  ;(p)  or  where  the  pur- 
chaser exercises  acts  of  ownership  on  the  estate,  as  by  cutting  down 
timber  and  underwood  ]{q)  or  where  the  purchaser  has  taken  possession 
without  the  consent  or  privity  of  the  vendor.(r)    But  if  the  vendor  per- 
mits the  purchaser  to  take  possession  before  the  completion  of  the  title, 
without  any  stipulation  as  to  the  purchase  money,  he  cannot,  on  motion, 
have  the  purchase  money  paid  into  court.(^)    Yet  the  court  will  not 
permit  a  purchaser  in  possession  with  the  assent  of  the  vendor,  or  under 
an  agreement,  to  commit  acts  of  ownership  tending  to  alter  the  nature 


(h)  Hosack  r.    Rogers,  6  Paige,  415.  (o)  Booth  t.  Ketley,  Sugd.  Vend.  7th 

(t)  Strange  t.    Harris,  3    Bro.  C.  R.  ed.  213. 

365.    Blake  r,  Blake,  3  Sch.  &  Lef.  26.  (p)  Buck  r.  Lodge,  18  Yes.  456. 

(k)  Collts  ▼.  Collis,  3  Sim.  365.  (q)  Burroughs  v.  Oakley,  1  Mer.  53, 

(0  Widdowsoii  T.  Dock,  3  Mer.   494.  376.    Dixon  v.  Astley,  1  Mer.  133,378. 

(m)  Id.  409.  2  id.  493.  McKim  v.  Thompson,  1  Bland, 

(n)   Walters  t.  Upton,    Coop.  93,   n.  161. 

Boothbj  T.  Walker,  1  Mad.  107.  (r)  Blaokborn  t.  Suce,  6  Mad.  69. 

(#)  Clark  ?.  Elliott,  1  Mad.  606. 
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of  the  property  which  constitutes  the  security  of  the  vendor. (^)  And 
affidavits  have  been  allowed  to  be  read,  under  those  circumstances,  to 
show  that  acts  of  this  nature  have  been  committed,  even  though  the  bill 
should  contain  no  allegation  to  that  eSect.{u)  Such  affidavits  may  be 
read  upon  motion  made  after  answer  is  put  in.  And  slighter  acts  of 
ownership  are  sufficient  to  call  for  this  interference  of  the  court,  where 
the  acts  were  committed  after  the  discovery  by  the  purchaser  of  the  ob- 
jections to  the  vendor's  title,  than  where  the  objections  have  arisen  sub- 
sequently, and  there  is  no  evidence  of  acts  committed  since  the  discovery 
made.(t;) 

But  if  the  possession  of  the  purchaser  is  not  under  the  contract  of 
purchase,  but  prior  to,  and  independent  of  it,  the  purchaser  will  not  be 
compelled  to  pay  his  purchase  money  into  court,  particularly  if  there 
has  been  laches  in  the  vendor  in  making  out  his  tit]e.(tr) 

4.  In  other  cases^  and  generally,]  The  general  rule,  as  to  the  pay- 
ment of  money  into  court,  is  that  the  complainant  must  be  solely  enti- 
tled, or  have  such  an  interest  jointly  with  others  as  to  entitle  him, 
on  behalf  of  himself  and  of  those  others,  to  have  the  fund  secured.(ir) 

If  it  appears  upon  a  master's  report  that  the  defendant  is  indebted, 
the  balance  thus  ascertained  will  be  directed  to  be  paid  into  court,  be- 
fore the  hearing. (y)  But  if  the  report  is  excepted  to,  the  court  will 
not,  pending  the  exceptions,  order  the  money  to  be  paid  in.  Yet  where 
it  is  evident  that  the  exception  is  taken  merely  for  delay,  the  complain- 
ant may  apply  for  the  immediate  hearing  of  the  exception.(2;) 

The  application  for  the  payment  of  money  into  court,  upon  a  master's 
report  of  the  amount  due,  should  not  be  made  until  such  report  has 
been  confirmed  by  the  court,  or  the  exceptions  thereto  have  been  dis- 
posed of. 

Money  may  be  ordered  to  be  paid  into  court  after  the  usual  decree  for 
an  account,  and  before  the  hearing  on  further  directions.(a) 

It  is  competent  for  the  court,  on  the  hearing  of  exceptions,  at  the 
same  time  it  allows  an  exception  taken  by  the  defendant  and  directs  the 
master  to  review  his  report,  generally,  to  order  the  defendant  to  pay  a 


(0  Bradshaw  y.   Bradahaw,  2  Mer.  493.        (w)    Freebody  v.    Perry,  Coop.  9  . 

(u)  Cutler  V.  Simons,  2  Meriv.    103.     Fox  v.  Birch,  1  Mer,  106. 
Wickham  v.  Evered,  4  Mad.  63.  (a?)  Freemao  v.  Fairlie,  3  Mer.  29. 

(«)  Dixon  V.  Aslley,  1  Mer.   133,136.         (y)  Gordonv.  Rothby,3  Ve8.672. 
19  Ves.  664,  S.  C.  (z)  Creak  v.  Capel,  6  Mad.  114. 

(a)  Wood  V.  Downes,  1  Yen,  &  B.  49. 
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sum  of  money  into  court,  if  it  is  satisfied  that  ultimately  that  sum  will 
be  found  due  from  the  derendant.(6) 

Upon  moving,  on  the  answer  of  the  defendant,  for  the  payment  of 
money  into  court,  the  complainant  may  show  that  upon  the  case  stated 
in  the  answer  he  has  an  interest  in  the  sum  in  question,  or  that  a  larger 
sum  is  due  than  is  admitted,  though  the  defendant,  in  his  answer,  ex- 
pressly denies  that  the  complainant  has  any  such  interest,  or  that  such 
sum  is  due.(c) 

Where  an  executor  admitted  that  he  had  received  certain  sums,  but 
said  he  had  pai4  money  on  account  of  the  estate,  without  specifying  the 
amount,  he  was  allowed  to  verify  the  amount  by  affidavit,  and  was  or- 
dered to  pay  the  actual  balance  only  into  coutt,{d) 

Although  the  court  has  no  authority  to  make  any  compulsory  order 
on  any  person  not  a  party  to  the  suit,  yet  it  will  order  that  a  person 
who  had  received  money  on  behalf  of  the  complainant,  previous  to  the 
suit,  although  not  a  party,  may  be  at  liberty  to  pay  the  amount  into 
court.(c) 

The  court  will,  in  general,  only  order  the  principal  sum  due  from  the 
defendant  to  be  paid  in,  .and  not  the  interest.(/)  But  where  a  defen- 
daot,  by  his  answer,  admits  that  he  has  received  a  principal  sum,  and 
interest  to  a  greater  amount,  he  will  be  ordered,  on  motion,  to  pay  in 
the  interest.(g-) 

In  what  time  moriey  to  he  paid  t/i.]  If  the  court  is  satisfied  that  the 
order  applied  for  ought  to  be  made,  the  defendant  is  directed  to  pay  the 
money  into  court  on  a  certain  day  named  in  the  order ;  the  practice  of 
ordering  it  to  be  paid  "forthwith*'  being  a[tered.(A) 

Effect  of  paying  money  into  court,]  It  is  provided  by  statute  that 
the  party  bringing  money  into  court,  pursuant  to  an  order  thereof,  shall 
in  all  cases  be  thereby  discharged  from  all  further  liability,  to  the  extent 
of  the  money  so  paid  in.(t) 

Money y  how  deposited  and  invested.]  All  money  brought  into  court 
and  paid  to  the  register  or  assistant  register,  for  or  by  any  suitor,  is  to 
be  deposited  in  such  banks  as  the  court  shall  direct ;  and  accounts  there- 
of are  to  be  kept  in  such  manner  and  form  as  the  court  shall  direct 
When  such  money  is  paid  to  a  clerk  of  the  court  it  is  to  be  deposited  in 


{b)  Brown  ▼.  De  Tastet,  4  Rasa.  136.        (/)  Wood  r.  Downes,  1  Yes.  &  B.  49. 
(c)  Dom?ille  t.  Solly,  8  Rasa.  372.  0^)  Fairly  t.  Freeman,  cited  1  Yea. 

(<0  Anon.  4  Sim.  359.  &  B.  50. 

{€)    Francia   t.    Collier,    5   Mad.   75.        (A)Higgin8T. ,8  Yea.  381. 'I 

See  Johnaon  y.  Chippindaie,  3  Sim.  55.  (0  3  R.  S.  171,  ^  34,  (orig.  ^  31.) 

Vol.  L  31 
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such  bank,  and  the  accounts  are  to  be  kept  in  sach  manner  and  form,  as 
the  vice  chancellor  shall  direct.(A:) 

The  chancellor  may  cause  any  monies  brought  into  court  pursuant  to 
his  order,  to  be  invested  in  any  public  stock,  or  to  be  placed  at  interest, 
on  approved  landed  security,  and  from  time  to  time  to  be  transferred  or 
disposed  of  as  he  shall  think  proper.  And  the  same  power  may  be  ex- 
ercised by  a  vice  chancellor  in  respect  to  monies  paid  into  court  pur^ 
siutnt  to  any  order  of  such  vipe  chancellor.(0 


CHAP.   VIII. 

PROCEEDINGS  ON  THE  PART  OF  THE  DEFENDANT  PREVI- 

OUS  TO  REPLICATION. 

Sect.  1.  Motion  to  dismiss  Bill. 

2.  Gross  Bill. 

3.  Putting  Complainant  to  his  Election. 


Ill      J  ■ 


SECTION    I, 


motion  to  dismiss  bill. 


The  65th  rule  of  the  court  provides  that  if  the  complainant  does  not 
reply  to  the  defendant's  answer  within  ten  days  after  it  is  deemed  to  be 
sufficient,  (see  Rule  60  as  to  the  time  when  it  is  to  be  deemed  sufficient,) 
he  shall  be  precluded  from  replying,  and  the  cause  shall  stand  for  hear- 
ing on  bill  and  answer,  and  either  party  may  notice  it  for  hearing  as 
soon  as  it  is  in  readiness  for  hearing  against  the  other  defendants,  if  any 
there  are. 

Where  the  complainant  amends  his  bill,  after  answer,  however,  he 
cannot  file  a  replication  to  the  original  answer,  until  the  time  for  an- 
swering the  amended  bill  expires ;  although  he  waives  a  further  an- 
swer to  the  amendments.(a) 


{k)  d  R.    S.  171,   ^^  20,   21,  (orig;       (a)   Richardson     r.    Richardson,    5 
^^  17,  18.)  Paige,  68. 

(0  Id.  i  24. 
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By  the  66th  rule  it  is  provided,  that  where  the  cause  stands  for  hearing 
on  bill  and  answer  against  part  of  the  defendants,  if  the  complainant  does 
not  use  due  diligence  in  proceeding  against  the  other  defendants,  any 
of  those  who  have  perfected  their  answer  may  apply  to  dismiss  the  bill 
for  want  of  prosecution ;  and  on  such  application  further  time  shall  not 
be  allowed  to  the  complainant,  of  course,  without  any  excuse  shown  for 
the  delays 

This  rule  applies  only  to  a  case  where  there  is  more  than  one  defen- 
dant. In  case  of  a  sole  defendant,  the  motion  is  unnecessary ;  as,  under 
the  65th  rule,  he  can  speed  the  cause  by  noticing  it  for  hearing  himself 
on  bill  and  answer,  after  the  expiration  of  ten  days  from  the  time  when 
his  answer  is  deemed  sufficient  ]  unless  a  replication  is  filed  within  that 
time. 

Accordingly,  in  the  case  of  Whitney  v.  TAc  Mayor,  ^c.  cf  Nevh 
York,(b)  the  court  decided  that  a  motion  by  a  defendant  to  dismiss  the 
bill  for  want  of  prosecution,  can  only  be  made  where  there  are  other 
defendants  against  whom  the  cause  is  not  in  readiness  for  hearing,  by 
the  neglect  of  the  complainant  to  expedite  the  proceedings  against  them< 
And  that  where  the  defendant  himself  is  in  a  situation  to  notice  the 
cause  for  hearing,  a  motion  to  dismiss  for  want  of  prosecution  will  not 
be  granted<(c) 

Where  the  defendant's  answer  is  accompanied  by  a  plea  or  demurrer, 
he  cannot  obtain  an  order  to  dismiss  the  bill  for  want  of  prosecution, 
imtil  the  demurrer  or  plea  have  been  disposed  o{.(d) 

Neither  can  the  defendant,  by  the  English  practice^  move  to  dismiss 
the  bill  after  the  complainant  has  obtained  and  served  an  order  to 
amend.(e)  But  merely  obtaining  an  order  to  amend,  if  it  is  not  drawn 
up  and  served  before  the  defendant  moves  to  dismiss,  will  not  prevent 
the  dismissal  of  the  bill.(/)  The  order  to  amend  will,  however,  be  in 
time,  if  it  be  drawn  up  and  served  before  the  motion  to  dismiss  is  actu- 
ally made ;  although  it  be  after  notice  of  the  motion  has  been  served.(g') 

But  by  our  practice,  as  we  have  already  seen^  amendments  may  be 
made  without  a  special  order  of  the  court,  except  in  cases  of  injunction 
bills.  And  indeed  amendments  of  course  may  be  made  without  enter- 
ing any  rule  or  order  for  that  purpose.    But  no  amendment  is  to   be 


(h)  1  Paige,  548.  (e)  GdUj  v.  Van  Bodicoafe,  5  Sim. 

(r)  See    also    Vermilyea    V.    Odell,  4    668. 
t^aige,  121.  (/)  Anon.  7  Yes.  232.    Monis  ▼. 

(3)  2  Dan.  Pr.  356^  85,  991^  Owen,  1  Yea.  &  B.  523. 

(g)  Peacock  r.  Sierier,  5  Sim.  563. 
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considered  as  made  until  it  is  served  upon  the  defendant,  if  he  has  ap- 

peared.(A) 

If,  upon  the  hearing  of  a  cause,  it  is  ordered  to  stand  over,  with  liber- 
ty to  the  complainant  to  amend  his  bill  by  adding  parties,  in  pursuance 
of  which  the  complainant  amends,  but  does  not  proceed  any  further,  the 
defendant  may  move  specially  to  dismiss  the  bill  for  want  of  prosecution, 
and  is  not  bound  to* set  the  cause  dopm  again.(i)  And  it  seems  that  if 
the  order  allowing  the  cause  to  stand  over  directs  that  it  shall  stand 
over  for  a  limited  lime,  within  which  the  complainant  is  to  add  the  ne- 
cessary parties,  in  default  of  which,  the  bill  is  to  be  dismissed  with 
costs,  and  the  complainant  does  not  add  the  parties  within  the  limited 
time,  no  further  application  need  be  made  to  dismiss  the  bill ;  as  it  is 
already  out  of  court.(A;) 

If  notice  of  motion  to  dismiss  for  want  of  prosecution  be  given  for 
too  early  a  day,  the  defect  is  not  cured  by  the  motion  being  acciden- 
tally postponed  to  a  day  when  it  might  have  been  regularly  made.(Z) 

The  defendant  cannot  move  to  dismiss  the  bill  for  want  of  prosecu 
tion  pending  an  abatement  of  the  suit  by  the  death,  marriage,  or  bank 
ruptcy  of  a  complainant.(m) 

It  has  been  decided  in  this  state,  however,  that  upon  the  abatement 
of  h,  suit  by  the  death  of  one  of  several  complainants,  it  is  at  the  election 
of  the  surviving  complainants  whether  they  Ivill  revive  the  suit.  And 
the  court  will  limit  a  time  within  which  they  shall  make  that  election  ; 
and  if  they  do  not  revive  within  the  time  limited,  the  court  will  order 
that  they  be  precluded  from  any  further  prosecution  of  the  suit.(n) 

In  order  to  prevent  a  dismissal  of  the  bill  upon  the  application  of  the 
defendant,  the  complainant  must  show  that  he  is  unable  to  go  on,  because 
some  of  the  defendants  have  not  answered,  and  that  he  has  used  due  dili- 
gence to  obtain  their  answers. 

As  to  what  is  due  diligence,  that  is  a  question  necessarily  depending 
upon  the  circumstances  of  each  case.  It  is  necessary,  however,  for  the 
complainant  to  show,  that  where  it  has  been  in  his  power  to  do  so,  he 
has  resorted  to  the  usual  process  of  the  court  to  compel  an  answer. 
Thus  where' the  complainant's  solicitor  made  an  affidavit  that  he  had 


(h)  Ante,  p.  922.  Rale  43.  8  Sim.  277.    Sellers  y.  Dawson,  2  Dick. 

(»)  Mitchell  y.  Lowndes,  2  Cox,  15.  738.    Hall  y.  Chapman,   1  Dick.  348. 

(k)  Vide 'Steyens  y.   Praed,  2  Cox,  Frenchy.  Barton,  ISVes.  425,  n.  2Sim. 

374.  &  Sta.  406.    Bat  see  Adamsony.  Hall, 

(0  De  Geneve  t.  Hannain,  \  Rasa.  &  Tur.  &  R.  258.    23  Legal  Obs.  411. 

My.  494. '  (n)  Peils  y.  Coon,  Hopk.  450. 

(m)  3  Dan.  356.  Ctnhani  y.  Vinceift, 


» 
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frequently  called  on  the  clerk  in  court  for  the  defendants  who  had  not 
answered,  and  threatened  an  attachment,  but  had  not  issued  one,  the 
court  was  of  opinion  that  an  attachment  ought  to  have  been  issued.(o) 

Where  a  bill  has  been  amended  against  the  other  defendants,  and  they 
have  been  served  with  a  subpoena  to  answer  the  amended  bill,  the  cir- 
cumstance of  their  time  for  answering  the  amended  bill  not  having  ex- 
pired, will  be  a  sufficient  reason  for  not  dismissing  the  bill.(p)  So,  if 
one  of  the  other  defendants  has  died,  without  answering  the  bill,  and 
the  complainant  has  had  no  opportunity  to  revive  the  suit  against  his 
representatives,  either  from  the  circumstance  of  no  representatives  hav- 
ing been  constituted,  or  from  their  not  having  been  constituted  in  suffi- 
cient time  to  enable  the  complainant  to  revive  against  them,  the  court 
will  probably  allow  the  complainant  sufficient  time  to  enable  him  to  get 
the  representatives  before  the  court.  But  in  a  case  of  that  nature,  he 
must  show  that  previous  to  the  abatement  of  the  suit,  he  used  due  dili- 
gence  to  procure  the  answer  of  the  original  defendant.(Qr) 

Although  a  bill  which  has  been  dismissed  for  want  of  prosecution,  is 
so  effectually  out  of  court  that  no  motion  or  proceeding  can  be  had  in 
the  cause,  except  for  the  purpose  of  carrying  the  order  of  dismissal  into 
effect,  it  seems  that  the  court  will,  under  certain  circumstances,  enter- 
tain a  motion  to  restore  it.(r)  It  is  not,  however,  the  ordinary  course 
of  the  court  to  restore  a  bill  which  has  once  been  dismissed.  It  must 
be  shown  that  substantial  justice  requires  that  it  should  be  done ;  and 
then,  upon  the  particular  circumstances,  the  court  will  make  the  or- 
der.(*)  And  there  is  no  instance  to  be  found  in  which  the  court  has 
restored  a  bill  which  has  been  regularly  dismissed,  for  the  mere  purpose 
of  agitating  the  question  of  costs.(f) 

The  method  of  restoring  a  cause,  after  a  dismissal  for  want  of  prose- 
cution, appears  to  be  by  obtaining  an  order  to  discharge  the  order  dis- 
missing the  bill ;  which  can  be  procured  only  upon  the  terms  of  the 
complainant's  paying  the  costs  of  obtaining  that  order  and  of  the  appli- 
cation for  the  order  to  discharge  it.  In  Jackson  v.  Purnell,{u)  the  or- 
der appears  to  have  been  made  upon  the  complainant's  undertaking  to 
amend  within  a  week,  amending  the  office  copy,  and  not  requiring  any 


{o)  Gully  ▼..  Van  Bodicoate,  5  Sim.  («)  HanDam  v.  South  London  Water- 

668.  works  Co.,  2  Mer.  63. 

(p)  Partington  y.  Baillie,  5  Sim.  667.  (0  Id.  ib. 

iq)  2  Dan.  371.  (u)  16  Yea.  204. 

(r)  Jackson  ▼.  Pnrnell,  16  Ves.  £04. 
For.  Rom.  113. 
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further  answer,  and  to  reply  forthwith,  and  speed  his  cause  to  a  hear^ 
ing.(v) 

Where  a  bill  is  dismissed  for  want  of  prosecution,  it  operates  as  a  dis- 
continuance of  the  suit,  and  does  not  prevent  the  bringing  of  a  new 
bill.(tr) 

In  order  to  procure  a  dismissal  of  the  bill  for  want  of  prosecution, 
draw  up  an  affidavit  stating  that  the  cause  is  in  readiness  for  hearing  on 
bill  and  answer  as  to  the  defendant  applying ;  the  time  when  his  answer 
was  put  in,  and  so  much  of  the  complainant's  proceedings  with  respect 
to  the  other  defendants,  as  to  show  that  he  has  not  used  due  diligence 
in  proceeding  against  them. 

Swear  to  this  affidavit,  and  serve  a  copy  upon  the  complainant's  soli- 
citor, together  with  a  notice  of  motion  to  dismiss  the  bill  for  want  of 
prosecution  to  be  made  on  some  regular  motion  day  within  the  time 
specified  in  the  89th  rule. 

A  motion  to  dismiss  the  bill  may  be  made  by  a  person  named  as  a  de- 
fendant in  the  prayer  for  process,  and  who  has  appeared  and  answered 
without  the  service  of  a  subpGBna.(jr) 


SECTION    IL 

CROSS    BILL. 


This  is  the  proper  stage  of  the  cause  for  filing  a  cross  bill,  but  it  will 
be  more  convenient  to  reserve  the  consideration  of  the  subject  until  we 
come  to  speak  of  the  difierent  kinds  of  bills.  (See  postf  Book  iK 
diap.  9. 


SECTION    III. 

^tTTtNG   COMPLAINANT   TO   HIS    El£CTION/ 

If  a  complainant  sues  a  defendant  at  the  same  time,  and  for  the  same 
cause,  at  law  and  in  equity,  the  defendant  may  apply  to  this  court  for 


{v)  Vide  3  Yea.  &  B.  1  n.  S.  C.  (x)  Hume  r.  Babington,  1   Hogan,  8. 

{w)   McBroom    t«    Sommerville,   3 
Stow.  616. 
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an  order  that  the  complainant  make  his  election  in  which  court  he  will 
procecd.(y) 

This  motion  must  be  made  after  the  defendant  has  put  in  his  answer ; 
and  the  order  is,  that  the  complainant  elect  within  eight  days  after  the 
service  thereof ;  and  that  if  he  elects  to  proceed  at  law,  the  bill  be  dis- 
missed.(2;) 

If  the  complainant,  after  an  order  to  elect,  elects  to  proceed  in  equi- 
ty, this  court  will  restrain  his  proceedings  at  law  by  injunction.(a)  But 
if  he  elects  to  proceed  at  law,  and  fails  there,  the  dismissal  of  his  bill 
will  be  no  bar  to  his  filing  a  new  bill  for  the  same  matter.  (6) 

Where  a  judgment  had  been  given  at  law,  that  a  power  of  sale  had 
not  been  well  executed,  the  defendants  at  law,  under  the  alleged  ezecu* 
tion  of  the  power,  filed  a  bill  in  e()uity  to  have  the  defect  in  the  execu- 
tion of  the  power  supplied,  and  the  instrument  by  which  it  had  been  ex- 
ecuted rectified ;  and  they,  at  the  same  time,  prosecuted  a  writ  of  error 
on  the  judgment ;  the  suit  in  equity  having  been  brought  to  a  hearing, 
it  was  held  that  the  complainants  in  equity  were  bound  to  elect  either 
to  have  the  bill  dismissed,  or  to  abandon  the  writ  of  error.(c)  So 
where  a  creditor  filed  a  bill  to  set  aside  or  obtain  relief  against  a  judg- 
ment at  law,  confessed  by  his  debtor,  in  favor  of  a  third  person,  on  the 
ground  of  fraud,  and  during  the  pendency  of  his  suit  in  equity,  he  pro- 
ceeded at  law,  recovered  a  judgment  and  issued  execution,  under  which 
the  property  of  the  debtor  was  advertised  for  sale,  the  court  ordered  the 
complainant  to  make  his  election,  either  to  stay  execution  during  the 
continuance  of  the  injunction,  or  consent  to  have  the  injunction  dissol 
ved.  And  the  complainant  refusing  to  make  an  election,  the  injunction 
was  forthwith  dissoIved.(c{) 

But  the  complainant  will  not  be  put  to  his  election  where  the  bill  is 
for  discovery  only,  and  no  relief  prayed ;  for  from  the  discovery  he 
may  be  able  to  proceed  at  law,  when  without  it  he  could  not.(6) 

If  the  complainant  considers  that  the  bill  and  action  are  for  difi!erent 
matters,  and  that  he  ought  not  to  be  compelled  to  elect,  he  may  oppose 
the  motion  on  that  ground ;  and  the  court  will  examine  the  pleadings 
in  each  suit,  and  generally  decide  without  further  inquiry.    But  the 


(y)  Mitf.  849.  (c)  Cockerel  ▼.  Cholmeley,  1  Raas.  & 

(z)  Jones  ▼.  Earl    of  Stafford,  3    P.  My.  418.     6  Bligh,  N.  S.  130,  S.  C. 

Wins.  00.     1  Ves.  &  B.  381.     Rogers  v.  {d)  Liringston  t.  Kane,  3  John.   Ch. 

Vosbnrgb,  4  John.  Ch.  Rep.  84.  Rep.  22. 

(a)  Mitf.  249.  (e)  Forum  Romanom,  201. 

{b)  Id.  ib.      Countess  of  Plymouth  t. 
Bladon,  2  Vera.  32. 
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ordinary  practice  is  to  obtain  an  order  of  reference  to  ascertain  if  the 
complainant's  proceedings  at  law  and  in  equity  relate  to  the  same  mat- 
ters.(/)  This,  however,  is  granted  only  in  cases  of  difficulty.  If  it 
clearly  appears  that  both  suits  are  not  for  the  same  matter,  the  court  will 
determine  without  the  reference.(g') 

If  a  reference  is  granted,  it  operates  as  a  stay  of  proceedings  in  both 
suits,  in  the  meantime.(A) 

If  the  master  reports  that  the  matters  of  the  two  suits  are  dis- 
tinct, the  order  for  the  complainant  to  elect  will  be  discharged,  with 
costs.(i) 

The  right  to  put  the  complainant  to  an  election  is  not  confined  to  suits 
brought  in  our  own  courts ;  but  he  may  be  compelled  to  elect  whether 
he  will  proceed  in  this  or  in  a  foreigp  court.(A;) 

The  complainant  is  entitled  to  a  complete  answer  before  he  can  be  put 
to  his  election ;  for  possibly  he  cannot  decide  in  which  court  it  would 
be  most  advisable  he  should  prosecute  his  claim,  until  he  has  a  full  and 
complete  answer  from  the  defendant.  He  therefore  cannot  be  put  to 
his  election,  after  exceptions  are  filed,  until  they  are  answered.  And 
it  is  irregular  to  obtain  an  order  to  elect,  before  the  common  time  for 
filing  exceptions  has  expired.(/) 

And  inasmuch  as  a  plea  avers  there  is  no  relief  to  be  given  in  equity, 
if  the  defendant  has  pleaded,  even  to  a  part  of  the  bill,  the  order  to 
elect  will  be  discharged  ;  as  such  an  order  supposes  that  relief  can  be 
obtained  in  both  tribunals.(fn) 

A  special  application  to  the  court,  on  notice  to  the  complainant's  soli- 
citor, is  necessary,  to  obtain  an  order  that  the  complainant  ele^t.(n) 
Which  application  should  be  founded  on  an  affidavit  stating  that  the 
two  suits  are  brought  for  the  same  purpose,  and  upon  copies  of  the 
pleadings  in  each  suit,  to  show  that  the  matters  in  both  suits  are  iden- 
tical. . 


(/)  Boyd  V.  Heinzelman,   1    Ves.    &  (/)  Browne  v.  Foyntz,  3  Mad.   Rep. 

B.  381.      Moaselly  v.  Basnet,  id.    383.  24. 

Mills  V.  Fry,  3  id.  9.  (m)  Vaughan  v.  Welsh,  Moseley,  210. 

{g)  Mills  V.  Fry,  supra.  Anon.  id.  304.     Fisher  v.  Mee,  3  Mer. 

(A)  Idem.       Carwick     v.     Young,    2  45. 

Swanst.  239.  (n)  Livingston  v.  Kane,  3  John.  Ch. 

(t)  Mouselley  t.  Basnet,  supra.  224.    4  id.  84.    1  Hoff.  Pr.  342. 

(k)  Pieters  r.  Thompson,  Coop.  Rep. 
294. 
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CHAP.    IX. 

REPLICATION. 

Nature  and  office.]  A  replication  is  the  complainant's  repl7  to  the 
dereudant's  plea  or  answer.  It  is  a  mere  avermei^t  of  the  truth  and 
sufficiency  of  the  bill,  and  a  denial  of  the  allegations  in  the  an8ver.(a) 
Its  office  is  merely  the  production  bf  the  issue. 

If  the  complainant  wishes  to  prove  any  fact,  on  the  hearing,  not  ad- 
mitted by  the  answer,  he  must  file  a  replication,  (b)  And  sometimesi 
though  he  should  happen  to  need  no  witness  on  his  part,  yet  it  may  be 
necessary  to  reply,  for  the  purpose  of  putting  the  defendant  to  prove 
the  allegations  in  his  answer ;  as  where  he  confesses  the  matter  alleged 
by  the  complainant,  but  sets  forth  some  further  matter  in  bar  of  the 
complainant's  equity .(c)  For  if  no  replication  is  filed,  the  defendant's 
answer  will  be  taken  as  true,  and  na  evidence  can  be  given  by  the  com- 
plcunant  to  contradict  it{d) 

And  on  a  bill  for  a  divorce,  or  to  annul  a  marriage  contract  for  any 
other  cause  than  physical  incapacity,  if  the  material  allegations  in  the 
bill  are  denied  by  the  answer,  the  complainant  must  file  a  replication ; 
otherwise  the  defendant  may  apply  to  have  the  bill  dtsmi8sed.(e) 

A  replication  may  be  filed  as  well  to  a  plea  as  to  an  answer  ;  and 
this,  whether  the  plea  be  accompanied  by  an  answer  or  not.  It  is  to 
he  observed,  however,  that  if  the  complainant  replies  to  a  plea  before  it 
has  been  argued,  he  admits  the  plea  to  be  valid,  if  true ;  and  that  he 
cannot  afterwards  object  to  it  on  the  ground  of  its  invalidity  or  irregu- 
larity.(/) 

Where  a  defendant  puts  in  a  general  disclaimer  to  the  whole  bill,  the 
complainant  ought  not  to  reply  to  it.  It  is  otherwise,  however,  where 
the  disclaimer  is  to  part,  and  there  is  an  answer  or  plea  to  another  part 


(a)  Barton,  142.  (e)  Rale,  167. 

(b)  Mills  V.  Pittman,  1  Paige,  490.  (/)  Hinde's  Ch.  395.  Harrie  t.  la- 

(c)  Prac.  Reg.  375.  gledew,  3  P.  Wms.  94.    Danels  r.  Ta  g- 

(d)  Pierce  ▼.  Weat,  1  Petera'  C.  C.  gart,  1  GUI  &  John.  319. 
Rap.  351.      Pickett  t.  Chilton,  5  Manf. 
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of  the  same  bill.    In  such  cases  there  may  be  a  replication  to  such  plea 
or  answer.(g') 

Formerly,  if  the  defendant,  by  his  plea  or  answer,  offered  new  matter 
by  way  of  defence,  the  complainant  replied  specially  to  the  new  matter. 
But  latterly  the  use  of  a  sp^^cial  replication  has  been  discontinued.  And  if 
the  complainant  wants  to  avoid  the  effect  of  matter  pleaded  in  bar,  his 
proper  course  is  to  apply  to  amend  the  charging  part  of  his  bill.  This 
charging  part,  containing  the  alleged  pretences  of  a  defendant,  and  the 
complainant's  denial  of  them,  amounts,  virtually,  to  a  special  replica- 
tion.(A) 

Indeed,  by  the  66th  rule,  special  replications  are  prohibited  from  be- 
ing filed,  except  by  leave  of  the  court,  on  cause  shown ;  the  general  re- 
plication being  sufficient  to  put  the  cause  at  issue. 

By  the  existing  practice  the  complainant  is  to  be  relieved  according 
to  the  form  of  his  bill,  whatever  new  matter  may  have  been  introduced 
by  the  defendant's  plea  or  answer,  (t) 

Form  of.]  A  replication  is  entitled  in  the  same  manner,  mutatis 
mutandisj  as  an  answer  ;  and  commences  with  a  general  saving  of  the 
advantage  of  exception  to  the  manifold  insufficiencies  of  the  answer; 
which  is  followed,  (when  it  is  a  general  replication,)  by  an  averment 
and  offer  to  prove  that  the  matters  in  the  bill  are  true,  certain,  and  suf- 
ficient in  law  to  be  answered  unto,  and  that  the  answer  of  the  defendant 
18  uncertain,  untrue,  and  insufficient  to  be  answered  unto.  It  then  con- 
cludes with  a  general  traverse  of  all  the  matters  contained  in  the 
answer. 

A  special  replication  is  nearly  in  the  same  form,  except  that  it  points 
out  the  parts  of  the  answer  which  it  admits  to  be  true,  and  traverses 
the  rest.  (At) 

The  signature  of  counsel  is  required  to  a  replication  only  when  it  is 
special ;  not  when  it  is  genera).(Z) 

Nor  is  it  necessary  that  a  replication  be  signed  by  the  complainant ; 
the  signature  of  his  solicitor  being  sufficient. 

Within  what  time  to  be  JUed.]  The  65th  rule  requires  the  replica- 
tion to  be  filed  within  ten  days  after  the  answer  is  deemed  to  be  suffi- 


(g)    Williams  v.    Longfellow,  3    Atk.        (0  Mitf.  322. 
682.     Curs.  Cane.  209.  W  Hinde's  Pr.  286, 6. 

(h)  Storms    ▼.    Storms,   1  Edw.    358.         (Q  Id.  287. 
Dopote  V.  Massy,  Cos^s  Dig.  146.     Mitf. 
PI.  322. 
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cient ;(ii»)  and  if  it  is  not  filed  within  that  time,  the  caase  will  stand 
for  hearing  on  bill  and  answer. 

The  replication  must  be  filed  within  the  ten  da^s,  although  the  answer 
was  served  on  an  agent  instead  of  the  solicitor  in  person.(n) 

If  the  complainant  amends  his  bill  after  answer,  he  cannot  file  a  rep- 
lication to  the  original  answer  until  the  time  for  answering  the  amended 
bill  expires,  although  he  waives  a  further  answer  to  the  amend- 
ments.(o) 

Where  an  answer  is  allowed  to  be  amended,  the  complainant  has 

thirty  days  after  service  of  a  copy  of  the  amended  answer,  to  put  in  his 

repIication.(]9) 
A  replication  mai/  be  filed  immediately  after  the  answer  has  come  in. 

If  a  replication  is  filed  and  served  after  the  time  limited  by  the  rule, 
without  an  order  having  been  obtained  extending  the  time,  the  dcfen* 
dant's  solicitor,  if  he  wishes  to  take  advantage  of  that  objection,  should 
refuse  to  receive  it,  or  return  it  immediately. 

Extending  time  to  reply. \  By  the  I25th  rule,  further  time  to  file  a 
replication^  not  exceeding  twenty  days,  may  be  granted  on  application, 
and  sufficient  cause  shown,  by  affidavit,  to  a  vice  chancellor  or  injunc- 
tion master.  But  no  such  order  can  be  granted  by  an  injunction  mas* 
ter  or  by  a  vice  chancellor  out  of  court,  after  the  time  for  replying  has 
expired,  or  where  the  time  has  before  been  extended. 

The  court  also,  upon  special  cause  shown,  may  extend  the  time  for 
filing  a  replication.(9)  But  it  is  not  necessary  to  apply  to  the  court 
itself,  except  in  cases  where  the  time  for  replying  has  expired,  or  where 
it  has  been  already  once  extended. 

Whenever  the  application  is  made  to  the  court,  it  must  be  upon  no* 
tice  to  the  defendatit. 

It  is  not  a  matter  of  course  for  the  court  to  permit  the  filing  of  a  rep* 
lication  after  the  time  limited  by  the  rule  has  expired.  But  the  court 
must  be  satisfied  there  is  a  probability  that  injustice  will  be  done  if  the 
complainant  is  compelled  to  bring  his  cause  to  hearing  on  bill  and  an- 
swer. Upon  such  an  application,  if  it  appears  thatan  answer  was  put  in 
upon  oath,  denying  any  material  allegation  in  the  bill,  the  complainant 
must  show  that  the  bill  was  sworn  to,  or  he  must  state  in  an  affidavit,  thut 
he  believes  and  expects  to  be  able  to  prove  that  the  allegations  denied  or 


(/n)  See   Rule  50  as  to  when  «d  an-  (o)    Richardson     ▼.     Richardson,     5 

swar  is  (o  be  deemed  sufficient.  Psigo,  68. 

(n)  Kane  t.  Van  Vranken,  5  Paige,  (p)  Taylor  ▼.  Bogert,  id.  33. 

69.  \q)  Rale  1S6.^ 
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put  in  issue  by  the  answer  are  true.  If  new  matters  are  set  up  in  a 
sworn  answer,  as  a  defence  to  the  suit,  the  complainant  should  state  upon 
oath,  that  the  matters  thus  set  up,  or  some  material  parts  thereof,  are  not 
true,  or  at  least,  that  he  believes  them  to  be  untrueiy  stated.(r) 

If  the  complainant  wishes  to  amend  his  bill,  and  an  application  to  the 
court  for  leave  to  do  so  is  necessary,  he  should  not  file  a  replication — 
which  is  wholly  inconsistent  with  the  idea  of  an  amendment  of  the 
bill — but  should  obtain  an  order  to  extend  the  time  for  filing  the  repli- 
cation until  after  the  decision  of  the  court  upon  the  application  to 

amend.(«) 

Filing  replication  nunc  pro  tunc.\  A  replication  is  considered  a 
mere  formal  instrument,  and  if  the  complainant  has  omitted  to  file  one 
at  the  proper  time,  the  court  will  allow  it  to  be  done  afterwards  nunc 
pro  tunc.  And  where  the  omission  arose  from  a  mistake  or  inadver- 
tence, it  has  been  allowed  to  be  supplied  after  the  cause  had  been  set 
down  for  hearing  upon  bill,  answer,  and  proofs.(^)  And  this  has  been 
permitted  even  after  the  cause  has  come  on  for  hearing,  and  the  reading 
of  the  proofs  has  been  commenced.(t/)  The  like  permission  has  also 
been  given  after  the  cause  has  been  set  down  for  hearing  on  bill  and  an- 
swer, and  a  reference  ordered.(t;) 

So,  where  there  are  several  defendants,  one  of  whom  only  has  an- 
swered, the  court,  on  special  cause  shown,  will  permit  a  replication  to 
his  answer  to  be  filed  nunc  pro  tunc^  after  the  time  for  replying  has  ex- 
pired ;  although  the  cause  is  not  at  issue  as  to  the  other  defendants ;  if 
the  complainant  is  proceeding  with  due  di]igence.(t£7) 

The  general  rule  of  the  court,  however,  is,  that  unless  a  replication 
be  filed,  the  complainant,  if  he  brings  the  cause  on  to  a  hearing,  mast 
submit  to  take  the  answer  as  wholly  true  ;  because  the  defendant  has 
been  deprived  of  the  opportunity  of  proving  the  truth  of  his  answer. 

Effect  of  filing.]  If  the  complainant  files  a  replication  to  the  answer 
after  he  is  apprized  of  the  necessity  of  an  amendment  of  his  bill,  he  pre- 
cludes himself  from  making  such  amendment.ar) 

The  filing  of  a  replication  after  notice  given  of  a  motion  to  dismiss 


(r)  The  Sea  Ins.  Co.  v.  Day,  9  Paige,  (»)  Pierce  ▼.  West.  1  Pclers'  C.  C. 

247.     Kane  t.  Van  Vranken,  5  Paige,  Rep.  351.    Smith  t.  West,  3  John.  Ch. 

63.  Rep.  363. 

(«)  Vermilyea  t.  Odell,  4  Paige,  129.  (w)  Utica  Ins.  Co.  ▼.  Lynch,  In  Chan. 

(0  Scott  T.  Clarkson's  Ex'z,  1  Bibb,  Jane  10,  1831. 

277.     Prac.  Reg.  397.  (it)  Vermilyea  v.  Odell,  4  Paige,  121. 

(u)  Rodney  ▼.  Hare,  Mos.  296.  Coop. 
Sz.  PI.  331, 335. 
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the  bill  for  want  thereof,  is  good  cause  against  the  motion  ;  but  it  will 
only  be  allowed  on  payment  of  co8ts.(y) 

The  effect  of  filing  a  replication  to  a  pleoy  as  we  have  already  seen,(z) 
is  to  admit  its  validity  as  a  bar,  if  true. 

Withdrawing.'\  If  the  necessity  for  an  amendment  arises  after  the 
filing  of  the  replication,  the  complainant  should  make  a  special  applica- 
tion to  the  court  for  leave  to  •  withdraw  the  replication,  for  the  purpose 
of  amending.(a)  Upon  which  application  he  must  satisfy  the  court,  by 
affidavit,  that  the  matter  of  the  proposed  amendment  is  material,  and 
could  not,  with  reasonable  diligence,  have  been  sooner  introduced  into 
the  bill  .(6) 

But  this  practice  does  not  apply  to  amendments  by  merely  adding 
parties,  after  replication.(c) 

Jf  the  answer  of  a  defendant  has  been  replied  to,  such  defendant  can- 
not be  examined  by  a  co-defendant,  as  a  witness,  until  the  replication  is 
withdrawn.(c{) 


(y)  GrUwoId  ▼.  TomaD,  Hopk.  86.  {c)  Brattle  v.  Waterman,  4  Sim.  125. 

(z)  Aote,  p.  1 19.  (d)   Dungannon  ▼.  Skinner,   1   Hogan, 

(a)  1  Dao.  546.    2  id.   380.    Coop.  271.    Dixon  ▼.  Parker,  2  Ves.  sen,  210. 

Eq.  PL  333.  2  Fowl.  100. 
(6)  Id.  lb. 
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CHAP.  X. 

TESTIMONY. 

Sect  !•  Who  may  be  Witnesses. 

I.   General  Incompetency. 
II.  Incompetency  in  the  particular  suit. 
III.  Incompetency  as  to  particular  branches  of  evidence. 

2.  Examination  of  Witnesses. 

1.  De  bene  esse. 

2.  By  an  Examiner. 

3.  By  a  Vice  Chancellor. 

4.  By  Commissioners,  upon  a  Commission. 

5.  By  the  Court,  at  the  Hearing. 

6.  As  TO  the  credit  of  Witnesses. 

3.  Proofs  at  the  Hearing. 


As  soon  as  the  cause  is  at  issue  by  the  filing  of  a  replication,  both 
parties  may  proceed  to  take  testimony  for  the  purpose  of  estabhshing 
their  respective  cases.  If  no  replication  is  filed,  the  answer  is  taken  as 
true,  and,  therefore,  the  defendant  needs  no  proof;  and  the  complain- 
ant not  having  replied,  cannot  ofler  any. 

We  do  not  intend  to  go  into  the  subject  of  evidence,  in  this  treatise, 
any  further  than  to  show  who  may  be  witnesses,  and  the  several  methods 
of  taking  their  testimony  in  this  court. 


SECTION   I. 


WHO  MAY  BE  WITNESSES. 


It  may  be  laid  down  as  a  general  rule,  that  all  persons  are  competent 
to  be  witnesses  in  equity  who  are  capable  of  being  witnesses  in  trials  at 
law.    And  it  is  a  general  principle,  common  to  both  courts,  that  all  per- 


Ch,  X]  PROCEEDINGS  TO  A  DECREE.  255 

sons  are  competent  witnesses  who  are  not  expressly  excluded  by  the 
rules  of  law.  There  are  three  general  grounds  of  disqualification  which 
operate  as  exceptions  to  this  rule :  I.  General  incompetency ;  II.  In- 
competency in  the  particular  suit ;  and  III.  Incompetency  as  to  particu*- 
lar  evidence. 

I.  General  Incompetency, 

The  grounds  of  disqualification  under  this  head  are,  1st.  Where  the 
witness  labors  under  a  defect  of  religious  understanding.  This  embra- 
ces idiots  and  lunatics,  children,  &c.  2d.  Where  the  witness  refuses  to 
take  an  oath,  or  from  defect  of  religious  belief  does  not  acknowledge  its 
sanction ;  3d.  Where  his  character  is  infamous,  in  consequence  of  a 
conviction  of  certain  crimes. 

These  grounds  of  incompetency  we  do  not  propose  to  enter  into,  in 
this  place ;  as  the  rules  of  courts  of  law  and  of  equity  respecting  them 
are  the  same,  and  those  rules  are  well  settled,  and  familiar  to  the  prac- 
titioner. 

II.  Incompetency  in  the  particular  suit. 

That  branch  of  incompetency  which  extends  only  to  the  particular 
suit  or  issue  before  the  court,  includes  every  class  of  persons  disquali- 
fied by  interest,  whether  directly  as  parties,  or  indirectly  as  being  pe- 
cuniarily interested  in  some  future  use  which  may  be  made  of  the  de- 
cree. Yet  not  only  interested  witnesses,  but  parties  themselves  may 
sometimes  be  examined  as  witnesses.  We  are  therefore  to  inquire,  1st. 
When  a  party  to  the  suit  may  be  examined  as  a  witn^s ;  2d.  What  per- 
sons other  than  parties  may  be  so  examined. 

1.  When  a  party  to  the  suit  may  be  examined  as  a  witness,]  At  law, 
whenever  a  person  tendered  as  a  witness,  has  no  interest  in  the  event  of 
the  suit,  he  will  be  competent,  although  he  is  a  party  to  the  record.(a) 
And  the  nile  in  equity  is  the  same ;  since  it  only  admits  the  testimony 
of  those  parties  who  are  not  interested  in  the  event  of  the  suit ;  or  at 
least  of  that  part  of  it  to  which  the  evidence  they  are  called  upon  to 
give,  applies.(6) 

When  a  complainant  may  be  a  witness.  A  complainant  is  considered, 
in  every  case,  an  incompetent  witness  for  his  co-complainant,  both  at 
law  and  in  equity,  by  reason  of  his  liability  to  the  costs  of  the  suit,  and 


(a)  1  Phil.  Ev.  51.  {b)  2  Dan.  418.      McLaren  t.  Hop- 

kins,  1  Paige,  18. 
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therefore  cannot  be  examined  ;(e)  except  where  be  is  merely  a  trasteei 
and  has  no  beneficial  interest  in  the  property,  or  by  consent(d)  Upon 
the  same  principle  a  prochein  amy  suing  for  an  infant,  is  considered  as 
so  far  intercepted  in  the  event  of  the  suit,  that  neither  he  or  his  wife  can 
be  a  witness  for  the  complainant.(6)  If  their  examination  is  necessary 
for  the  purpose  of  justice,  his  name  must  be  struck  out  of  the  bill,  and 
that  of  another  person  substituted;  which,  upon  application  to  the 
court,  will  be  permitted,  on  security  being  given  fin:  the  costs  already 
incurred.(/) 

The  rule  which  prohibits  a  complainant  from  being  examined  as  a 
witness  on  behalf  of  his  co-complainant,  operates  as  long  as  the  com- 
plainant's name  continues  on  the  record.  Therefore,  it  was  held,  that  a 
complainant  who  had  become  a  bankrupt,  could  not  be  a  witness  on  be- 
half of  his  assignees  who  had  filed  a  supplemental  bill :  although  he  had 
obtained  his  certificate,  and  had  released ;  because  he  was  still  liable 
to  the  costs  of  the  original  bill.(g-) 

If,  therefore,  a  complainant  is  desirous  of  having  the  evidence  of  his 
co-complaitiant  at  the  hearing  of  the  cause,  he  must  (unless  the  defen- 
dant will  consent  to  his  being  examined,)  move  for  leave  to  strike  out 
his  name  as  co-complainant,  and  to  make  him  a  defendant,  by  amend- 
ment. This  will  be  permitted,  even  without  the  consent  of  the  defen- 
dant, upon  security  being  given  for  the  costs  already  incurred.(A) 

A  complainant,  however,  cannot  obtain  leave  to  examine  either  a  co- 
complainant  or  a  prochein  amy  as  a  witness,  merely  on  giving  security 
for  costs,  without  either  changing  the  character  in  which  he  appears 
upon  the  record,  or  striking  him  out  altogether.(i) 

But  it  seems  that  a  guardian  ad  litem  is  a  competent  witness ;  he  be- 
ing at  most  liable  only  for  costs,  and  that  not  of  course,  but  in  the  discre- 
tion of  the  court,  according  to  the  circumstances.(Ar) 

Although  a  complainant  in  a  cause  cannot  be  a  witness  for  his  co- 
complainant,  yet  he  may,  with  his  own  consent,  be  examined  by  a  de- 
fendant as  to  points  in  which  he  is  not  interested.(/)    The  consent  of 


(c)  Casey  ▼.  Beachfield,  1  Eq.  Ca. 
Abr.  235.  BoDson  r.  Chester,  Jac.  677. 
1  Vera.  230.  1  P.  Wins.  696.  2  Dick. 
799. 

(rf)  Fereday  t.  Wightwick,  4  Rass. 
lU. 

(e)  Head  v.  Head,  3  Atk.  611.  Mitf. 
27.     12  Yes.  493. 

(/)  Strange,  708.  Davenport  t.  Da- 
Tenpprt,  1  Sim.  A  Stn.  101.  Helms  t. 
Franciscus,  2  Blaud.  644. 


(g)  Hewatson  ▼.  Tookcy,  2  Dick.  799. 

(A)  Motteax  r.  Maokreth,  1  Ves.  Jan., 
142.  2  Cox,  393.  lioyd  ▼.  Makeam,  6 
Ves.  145. 

(t)  Benson  v.  Chester,  Jae.  677. 

(k)  Lupton  T.  Lupton,  2  John.  Ch. 
Rep.  626. 

(/)  Walker  ▼.  Wingfield.  15  Ves.  178. 
Armiter  ▼.  Swanton,  1  Amb.  393.  1  P. 
Wms.  696. 
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the  complainant,  however,  to  be  examined,  is  absolutely  necessary.(f7i) 
Yet  this  rule  does  not  extend  to  a  prochein  amy ;  who  may  be  examined 
by  a  defendant  without  his  consent.(n) 

And  the  rule  that  a  complainant  cannot  be  examined  by  a  defendant 
without  his  consent,  was,  under  special  circumstances,  departed  from  in 
Houghanh  v.  Sandys,{o)  where  the  court  gave  permission  to  the  defen- 
dants to  examine  one  of  the  complainants  as  a  witness,  upon  the  certifi- 
cate of  the  master  that  the  examination  would  be  necessary  for  the  bet- 
ter prosecuting  the  inquiries.  The  complainants  in  that  case,  however, 
were  mere  trustees  of  a  sum  of  money,  and  had  filed  the  bill  to  ascer- 
tain the  rights  of  the  defendants  in  the  same.  And  there  being  no  doubt 
about  the  liability  of  the  complainants  to  pay  the  money,  which  was  ad- 
mitted,  and  the  costs  of  the  suit  being  payable  out  of  the  fund,  the  reasons 
which  ordinarily  prevent  the  examination  of  a  complainant  as  a  witness 
did  not  exist  in  that  case. 

When  a  defendant  may  be  a  witness.  Where  a  party  wishes  to  ex- 
amine a  defendant  as  a  witness  against  a  co-defendant,  or  against  the 
complainant,  he  may,  at  any  time  within  twenty  days  after  he  has  re- 
ceived or  served  a  notice  of  the  rule  to  produce  witnesses,  on  filing  an  affi- 
davit ihat  such  defendant  is  a  material  witness,  and  is  not  interested  in 
the  noatter  to  which  he  is  to  be  examined,  have  an  order  of  course  for 
the  examination  of  such  defendant,  as  a  witness,  as  to  any  matter  in 
which'  he  is  not  interested;  subject  to  all  just  exceptions.(p)  And 
such  defendant  may  thereupon  be  examined  to  such  matters,  in  the  * 
same  manner  as  other  witnessess.  But  the  adverse  party  may,  at  the 
hearing,  object  to  the  competency  of  his  testimony.(9)  And  if  he  is 
interested  in  the  matters  to  which  he  is  examined,  the  objection  may  be 
taken  at  the  hearing,  although  it  has  not  before  been  made.(r) 

1.  On  the  part  of  the  complainant  A  complainant  cannot  examine 
a  sole  defendant  as  a  witness  against  himself.(«) 

If  a  defendant  is  examined  as  a  witness,  by  the  complainant,  no  de- 
cree can  be  taken  against  him  personally,  except  upon  matters  wholly 
distinct  from  those  to  which  he  has  been  examined.(/)  But  this  rule 
does  not  apply  to  the  case  of  a  mere  formal  defendant,  as  an  executor  or 


(m)  Hewatson  v.  Tookey,  2  Dick.  799.        (s)  Palmer  v.   Van   Doren,  S  Edw. 

\n)  Bird  ▼.  Owen,  Moe.  312.  192. 

(o)  2  Sim.  &  Sto.  221.  (0  Bradley  t.   Root,  5  Paige,  633. 

ip)  Rule  73.  Lingan  y.  Henderson,  1  Bland.  268.     I 

Ig)  lb.  id.  Cox,  344.     1  Vee.  jun.  416. 

(r)    Moluiwk     Bank    t.    Atwater,  2 
Paige,  54. 
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trustee,  against  whom  no  personal  decree  is  sought,  and  who  has  no 
personal  interest  in  the  question  as  to  which  he  is  examined  as  a  wit- 
ness against  his  co-defendants,  who,  by  his  answer,  admits  his  own  lia- 
bility, or  who  suffers  the  bill  to  be  taken  as  confessed  against  him.(tt) 

It  should  be  observed,  however,  there  is  a  material  difference  between 
a  mere  trustee  and  an  executor  or  administrator.  A  mere  trustee  may 
be  a  good  witness  for  his  cestui  que  trusty  but  an  executor  or  adminis- 
trator cannot  be  a  witness  to  increase  the  assets,  although  he  has  no  per- 
sonal  interest  in  them ;  because  he  is  answerable  for  a  devastavit^  and 
liable  to  be  sued  by  the  creditors  and  to  answer  the  costs.(t;)  This, 
however,  is  not  the  case  with  an  administrator  duratite  minors  atate^ 
after  his  administration  is  determined ;  for  as  he  is  not  liable  to  be  call- 
ed to  an  account  by  any  person  but  the  executor,  he  may  be  examined 
as  a  witness,  on  behalf  of  the  executor,  against  a  third  person.(u') 

A  defendant  also,  as  to  whom  a  decree  cannot  be  opened,  is  a  compe- 
tent witness  for  a  co-defendant  who  applies  for  leave  to  file  a  bill  of 
review.(ir) 

If  the  complainant  exammes  a  defendant  who  is  primarily  liable  for 
the  debt  or  demand,  as  a  witness  against  a  co-defendant,  he  cannot  have 
ft  decree  against  either;  unless  the  defendant  thus  examined  had  admit- 
ted his  own  liability,  by  his  answer,  or  by  suffering  the  bill  to  be  taken 
as  confessed.(^)  In  other  words,  if  a  complainant,  by  examining  a  de- 
fendant,  precludes  himself  from  obtaining  a  decree  against  him,  he  also 
precludes  himself  from  obtaining  relief  against  the  others,  if,  in  order  to 
such  relief,  a  decree  against  the  defendant  examined  is  necessary.  Thus 
It  has  been  held,  that  where  a  complainant,  by  examining  as  a  witness, 
a  defendant  who  was  primarily  liable,  had  precluded  himself  from  ob- 
taining relief  against  such  defendant,  he  could  not  have  relief  against 
another  defendant  who  was  only  secondarily  liable,  i.  e.  liable  in  case  a 
decree  had  been  made  against  the  first.(2;)  And  the  rule  is  the  same 
where  the  defendant  examined,  is  one  of  several  parties  all  equally  lia- 
ble to  account  and  contribution.(a) 

The  reason  of  this  rule  is  that  a  complainant  shall  not  compel  a  de 
fendant  to  assist,  and  in  the  same  cause  act  adversely  against  him.(6) 


(u)  Id.  ib.     Man  t.  Ward,  2  Atk.  228.  (z)  Thompson  y.  Harrison,  I  Cox^s 

(v)  Id.  ib.     Croft  y.  Fyke,  3  P.  Wms.  Cases,  346.     Bernall  y.  Lord  Donegal, 

181.    Mabank  t.  Metcalf,  3  Atk.  95.    Id.  3  Dow.  P.  C.  133. 

603.  (a)  Hulton  y.  Sandys,  1  Yonnge,  608. 

(to)  Fotherby  v.  Pate,  3  Atk.  603.  Meadbury  y.  Isdall,  9  Mod.  438. 

(x)  Hodges  Y.  Mullikin,  1  Bland,  507.  (h)  Nightingale  y.  Dodd,  Amb.  584. 

(y)  Bradley  y.   Root,    5    Paige,    632. 
Weymoath  v.  Boyer,  1  Yes.  Jan.,  417. 
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It  is  not  for  the  sake  of  the  defendant  himself,  however,  that  the  rule 
has  been  adopted ;  as  he  has  protection  from  giving  evidence  against 
himself  by  demurring  to  the  interrogatory.  It  is  for  the  sake  of  the 
other  parties  that  it  has  been  established,  and  the  objection  can  only 
come  from  the  other  defendants.(c) 

The  rule  does  not  apply  to  cases  where  the  party  who  has  been 
examined  has  no  beneficial  interest  in  resisting  the  decree,  although 
he  may  have  the  legal  estate  in  him,  as  a  trustee,  &c. ;  or  where  he 
submits  to  a  decree.(c{)  Thus  where  a  deed  of  trust  is  imiieached  as 
fraudulent,  the  trustee  may  be  a  witness,  if  he  has  no  interest  in  the  sup- 
port of  the  deed,  and  no  participation  in  the  alleged  fraud.(e) 

The  rule  of  exclusion  is  confined  to  those  matters  in  which  the  de- 
fendant is  interested  either  in  procuring  or  in  resisting  a  decree.  If  he 
is  not  interested  in  the  whole  of  the  matters  embraced  in  the  suit,  he 
may  be  examined  as  to  those  in  which  ,he  has  no  interest,  and  a  decree 
may  be  made  against  him  upon  the  rest.(/) 

If  the  complainant  intends  to  examine  a  defendant  as  a  witness,  he 
should  not  reply  to  his  answer.  If  he  does  so  it  will  be  considered  as 
an  intimation  that  Jie  intends  to  ask  a  decree  against  him  ;  which  will 
prevent  his  reading  the  depositions  at  the  hearing.(g') 

Yet,  if  the  complainant  has  replied  to  the  answer  of  a  defendant 
whom  he  afterwards  thinks  it  necessary  to  examine,  he  may  apply  to 
the  court  to  withdraw  his  replication,  or  to  have  it  amended  by  striking 
oat  the  name  of  such  defendant.(A) 

If  the  defendant  has  put  in  an  answer  denying  the  complainant's  case, 
the  complainant  will  be  precluded  from  using  his  evidence  at  the  hear* 
injr,  whether  the  answer  has  been  replied  to  or  not.  Thus,  where  a  bill 
was  filed  against  two  defendants,  charging  them  with  fraud,  and  one  of 
the  defendants  denied  the  fraud,  and  charged  it  on  the  other,  the  court 
would  not  allow  the  depositions  of  the  defendant  who  had  denied  the 
fraud,  to  be  read  against  the  other,  notwithstanding  the  complainant  had 
not  replied  to  the  answer ;  because,  although  he  had  not  replied  at  the 
time  of  the  examination,  he  might  have  done  so  at  any  time  before  pub- 


{c)  Id.  ib.  Mm.  288,  S.  0.    Murray  r.  Shadwell,  3 

{i)  Carter  v.  Hawlej,  cited    Amb.  Ves.  &  B.  403.    Palmer  t.  Van  Doien, 

583.  3  Edw.  193. 

W  Taylor  ▼.   Moore,  3  Rand.  663.  {g)  Winter  ▼.  Kent,  3  Dick.  596. 

Harvey  v.  Alexander,  1  id.  319.  (h)  Hardcaatle  ▼.  Shaflo,  3  Fowl.  Ex. 

(/)  Nightiogale  ▼.  Dodd,  Amb.  83.  Pr.  86.    See  ante,  page  863. 
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lication ;  so  that  the  defendant,  at  the  time  of  his  examination,  might 
have  been  under  a  bias.(i) 

If  a  complainant  examines  a  defendant  as  a  witness,  he  will  be  de- 
creed to  pay  him  his  costs  of  the  suit.  Whether  the  complainant  will 
be  allowed  to  recover  these  costs  from  the  other  defendants,  must  de- 
pend upon  the  circumstances  of  the  case.(A) 

2.  On  ike  part  of  a  co-defendant.  Hitherto  we  have  been  speak- 
ing of  an  examination  of  a  defendant  or  of  a  co-complainant  by  a  com- 
plainant. 

The  rule  of  the  court,  authorizing  the  examination  of  a  defendant  by 
a  co-defendant,  has  also  been  given.(/) 

Previous  to  the  adoption  of  that  rule,  however,  it  was  the  practice  for 
courts  of  equity  to  permit  the  examination  of  a  defendant  by  a  co-de- 
fendant, in  all  cases  where  the  defendant  to  be  examined  was  not  inter- 
ested in  the  result.(m)  If  a  defendant  is  interested  in  the  result,  his 
depositions  cannot  be  read  on  behalf  of  a  co-defendant,  any  more  tlian 
they  can,  under  similar  circumstances,  be  read  for  a  complainant. 

Whenever  a  decree  can  be  made  against  a  defendant  upon  the  subject 
as  to  which  he  is  examined,  his  evidence  in  favor  of  a  co-defendant  will 
be  inadmissable.(n) 

And  it  is  laid  down  as  a  general  rule  that  where  a  defendant  may,  by 
any  possibility,  ])e  liable  to  costs,  this  is  always  a  reason  for  refusing  his 
evidence.(o)  Yet  it  has  been  held  in  this  state,  that  a  defendant  charg- 
ed as  combining  with  others  in  a  fraud  against  which  relief  is  sought,  but 
against  whom  no  particular  relief  is  prayed,  may,  though  liable  for  costs, 
be  a  witness  for  his  co-defendants.  This  decision  was  upon  the  ground 
that  he  comes  within  the  exception  to  the  general  rule  excluding  a  wit- 
ness on  account  of  interest:  viz.  that  where  the  interest  is  contingent 
or  uncertain,  the  witness  is  nevertheless  competent,  and  the  objection  is 
to  be  confined  to  his  credibility.^/)) 

When  it  is  said  that  the  liability  of  a  defendant  to  have  a  decree 
made  against  him  will  prevent  his  being  a  witness  for  another  defen- 


(0  Meadbury  t.  Isdall,  cited  Blunf  s  (n)  Dixon  ▼.  Parker,  2  Ves,  219. 

Arab.  817,  n.  1.    9  Mod.  438,  S.  C.  (o)  Barrett  v.  Gore,  3  Atk.  402.  Eade 

(k)  Weymouth  v.  Boyer,  I   Ves.  jnn.  ▼.   LiDgood,    1    Atk.    204.     Scrogga  v. 

416.     Hervey  ▼.  Talbutt,  1  Jac.   &  W.  Scrogge,  Blunt's  Amb.  816. 

197.    Fultoa  Bank  V.  New- York  &  Sha-  (;»)  McDonald    v.  Neilson,    2    Cowen, 

zonCanalCo.  4  Paige,  127.  139.     Beebe  ▼.  Bank  of  N.  T.  1   John. 

(/)  Ante,  p.  257.  550.    But  see    Whipple    t.    Lansing,  3 

(m)  Piddock  y.  Brown,  3  P.   Wms.  John.  Ch.  Rep.  619. 
988. 
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dant,  the  rule  must  be  understood  as  being  subject  to  the  same  limita- 
tions as  have  been  already  mentioned,  relative  to  the  examination  of  a 
defendant  by  a  complainant,  viz  :  that  the  decree  to  which  he  is  liable 
must  be  an  adverse  decree,  or  it  will  not  exclude  his  evidence.  There- 
fore where  a  defendant  is  a  mere  formal  party,  such  as  a  bare  trustee 
having  the  legal  estate,  he  will  be  a  good  witness,  as  well  for  a  co-de- 
fendant as  for  thecomplainant.(9)  It  is  otherwise,  however,  where  the 
defendant  is  an  executor  or  administrator.(r) 

Where  the  defendant  is  only  partially  interested  in  the  matters  em- 
braced in  the  suit,  he  may  be  examined  as  to  those  in  which  he  has  no 
interest.(«)  If  this  were  not  so,  the  complainant,  by  joining  persons 
as  defendants  in  a  suit  in  which  he  has  cause  of  action  against  one  as  to 
one  subject,  and  against  another  as  to  a  diflferent  subject,  but  having  no 
cause  against  them  jointly,  might,  by  this  sort  of  mechanism,  unless  the 
court  permitted  one  defendant  to  examine  another,  deprive  one  of  the 
benefit  of  the  other's  testimony.(^) 

And  the  rule  excluding  the  testimony  of  a  defendant  in  favor  of  his 
co-defendant,  on  the  ground  of  interest,  extends  only  to  cases  where  the 
defendant  examined  has  been  made  a  party  because  he  has  a  direct  in- 
teresL  Where  he  is  merely  made  a  party  as  an  attorney  or  trustee, 
the  objection  will  not  go  to  his  competency,  but  only  to  his  credi- 
bility.(M) 

If  a  witness  is  disinterested  at  the  time  of  his  examination,  his  depo- 
sition may  be  ready  although  he  has  become  interested  since  his  exam- 
ination.(v)  And  so  where  a  person  has  been  examined  as  a  witness  for 
the  complainant,  and  is  afterwards  made  a  defendant  to  the  suit,  his  evi- 
dence may  be  read.(i^?)  In  like  manner  where  a  witness  who  had  been 
examined  de  bene  esse^  afterwards  became  interested  and  was  made  a 
party,  his  deposition  de  bene  esse  was  allowed  to  be  read  at  the  hear- 
ing.(r) 

If  both  parties  examine  a  witness  without  an  order,  neither  can  after- 
wards object  to  the  evidence  ;  as  each,  by  examining  him,  has  allowed 
him  to  be  a  good  witness.(y) 


(y)  Man   ▼.  Ward,  2  Atk.  238.  2  Dan.        (u)  Bridgman  v.  Green,  2  Vee.  628. 
Pr.  456.  (v)  Gos8  v,  Tracey,    1  P.  Wms.  288. 

(r)  Id.  ib.     Croft  t.  Pyke,  3  P.  Wms.     Haws  v.  Hand,  2  Atk.  615.    2  Ves.  43. 
181.     3  Alk.  96,  603.  (w)  Cope  v.  Parry,  2  Jac.  &  W.  538. 

(s)  Nightingale  t.     Dudd,  Amb.     83.     Bradley  v.  Root,  5  Paige,  632. 
Mos.  228,  S.  C.  (x)  Brown  v.  Greenly,  2  Dick.  504. 

(0  Murray  r,  Shadwell,  2  Ves.  &  B.        (y)  Prac.  Reg.  419.     Sharp  v.  Rank, 
405.  Halst.  Dig.  173. 
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When  a  party  is  examined  as  a  witness,  he  is  to  be  cross-examined, 
and  re  examined,  in  the  same  manner  as  ordinary  witne$ses.(2r)  And  a 
cross-examination  by  the  party  against  whom  he  is  produced,  will  not 
amount  to  a  waiver  of  the  objection  to  his  competency.(a) 

If  a  party  sought  to  be  examined  as  a  witness  is  interested,  his  inter- 
est may  be  divested  by  a  release ;  but  the  release  mast  be  executed  pre- 
vious to  his  examination.(6)  Where  a  defendant  had  been  examined 
as  a  witness  for  the  complainant,  and  on  hearing  was  found  to  be 
interested  and  his  testimony  rejected,  an  application  for  a  re-hearing, 
with  a  view  to  release  the  witness  aud  re-examine  him,  was  refused.(c) 

A  certified  copy  of  the  order  for  the  examination  of  a  party  as  a  wit- 
ness, must  be  taken,  for  the  purpose  of  being  produced  before  the  ex- 
aminer, as  his  authority  for  taking  the  examination.(c{) 

2.  What  persons^  other  thun  parties^  may  be  witnesses,]  The  incom- 
petency of  witnesses,  from  interest  in  the  subject  matter  of  the  suit,  is 
not  confined  to  persons  who  are  parties  to  the  record.  An  individual 
is  equally  incompetent  to  be  a  witness,  if  he  is  interested  in  the  result 
of  the  case,  whether  he  be  a  party  or  not.(c) 

What  sort  of  interest  will  exclude,]  The  interest  which  will  exclude 
a  witness  from  being  sworn  must  be  a  direct  interest  in  the  event  of  the 
suit.(/)  If  the  only  interest  a  witness  has  in  the  cause  in  which  he  is 
sworn  is  in  the  question^  the  objection  goes  to  his  credibility^  and  not  to 
his  competency \g) 

Cases  may  occur  in  which  a  direct  interest  in  the  event  of  the  suit 
may  belong  to  a  person  who  is  not  a  party,  and  which  will  disqualify 
him  from  giving  evidence.  Thus  a  residuary  legatee  or  next  of  kin  ore 
incompetent  as  witnesses  in  a  suit  by  or  against  an  executor  or  adminis- 
trator, where  the  effect  of  his  evidence  would  be  to  increase  the  fund. 
And  upon  the  same  principle,  a  bankrupt,  or  a  person  who  has  taken  the 
benefit  of  the  insolvent  debtor's  act,  or  a  creditor  of  a  bankrupt  or  in- 
solvent debtor,  is  an  incompetent  witness  in  a  suit  for  his  assignees.(A) 

So  a  remainderman  is  incompetent  to  prove  payment  of  a  legacy 
charged  on  the  estate.(i)    Neither  can  a  co-partner  give  evidence  for  a 


i. 


z)  Benson  ▼.  Le  Roy,  1  Paij^e,    123.  (/)  McLaren  t.  Hopkins,  1   Paige, 

a)   Moorehouse    y.     I)e    Passow,     10  18. 

Ves.  435.    Coop,  300.  S.  C.  {g)  Id.  id. 

{h)  Anon.  2Atk.  15.  (h)  3  Dan.  461.     I.Phil.  Ev.  46.  Ans- 

(c)  Dunham  v.  Winans,  9  P&ige,  24.  lin  ▼.  Bradley,  9  Day,' 466.    1  Rose,  387. 

(d)  Hinde's   Pr.    256,    357.     Mulvany  3  Ves.  &  B.  177. 

y.  Dillon,  1  Ball  &  B.  400.  (i)  Aldridge    y.   Lord   Wallscourt,  1 

(e)  9  Dan.  447.  Ball  6l  Beat.  312. 
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defendant  who  is  sued  alone  for  a  partnership  debt.(A:)  It  is  not  true, 
as  a  uniform  rule,  that  a  creditor  is  a  competent  witness  for  administra- 
tors. He  is  only  so  where  the  assets  are  sufficient  for  the  payment  of 
debts.  When  they  are  not,  whether  the  administrator  be  complainant  or 
defendant,  if  the  verdict  swells  the  fund  to  which  he  must  look  for  the 
payment  of  his  debts,  his  incompetency  is  manifest.  He  is  only  compe- 
tent when  the  verdict  cannot  affect  his  interest.(;) 

So  in  an  action  upon  an  administration  bond,  against  a  surety,  the  ad- 
ministrator is  not  a  competent  witness  for  the  defendant ;  on  account  of 
his  liability  for  costs  in  case  of  a  recovery  against  the  defendant,  (tti) 

And  a  member  of  a  corporation  is  not  a  competent  witness  to  sustain 
a  claim  of  the  corporation ;  even  though  he  release  his  interest  in  the 
subject  matter  of  the  suit ;  and  this  is  upon  the  principle  that  he  is  a 
virtual  party  to  the  suit,  and  therefore  liable  for  the  costs.(n)  But  the 
remote  and  contingent  interest  of  a  corporator  in  a  mere  municipal  cor- 
poration, is  not  sufficient  to  exclude  him  as  a  witness  in  behalf  of  the 
corporation.(o)  And  where  the'  corporators  are  mere  trustees^  they  may 
be  witnesses.  That  was  the  case  in  Weller  v.  The  Governors  of  the 
Foundling  Hospital,{p)  and  Lord  Kenyon  admitted  several  of  the  Go- 
vernors to  prove  the  badness  and  insufficiency  of  the  work  for  which  the 
action  had  been  brought. 

And  in  all  cases  a  mere  trustee,  without  legal  interest,  may  be  a  wit- 
ness ]{q)  if  he  is  not  responsible  for  costs.(r) 

Must  ie  a  present  interest.  The  interest,  to  disqualify,  must  be  a 
present  interest,  and  not  a  mere  expectancy  or  probability.  An  heir 
apparent  may  be  a  witness  concerning  the  title  of  land,  or  charges  upon 
it ;  for  his  heirship  is  only  a  contingency ;  but  one  who  has  a  vested  re- 
mainder cannot,  for  he  has  a  present  estate  in  the  land.(^)  So  a  co- 
obligor  in  a  bond  for  due  administration  is  a  good  witness  to  prove  a 
tender  by  the  administratrix ;  though  a  bail  is  incompetent,  because  he 
would  immediately  become  answerable  if  a  verdict  were  given  against 
his  principal.(^) 

Ignorance  as  to  interest.    The  ignorance  of  a  witness  with  regard  to 


{k)  Evaas  t.  Yeatherd,  2  Bing.    135.  {q)  Grea.  Eq  Et.  258. 

Aod  see  Blaekett  v.  Weir,  5  B.  &  C.  386.  (r)  Chambera  t.  Chalmera,  4  GiH  & 

(0  Oweoa  V.  Collinaon,  3  Gill   &  John.  John.  421. 

35.  (s)  Aldridge  v.    Lord    WaDacourt,  I 

(m)  Id.  ib.  Bail  &  Beat.  318.     Smith  v.  Blackham, 

(n)  Doe  ▼.  Tooth,  3  Young  ii  Jer.   19.  1  Salk.  283.     I^d.  Raym.  724. 

1  Vem.  254.  (0  Carter  v.  Pearce,  1 T.  R.  163.  See 

(o)  Truatees  of  Watertown  ▼.  Cowen,  alao  Stevenaon  ▼.  Nevinaon,  Stra.  589. 

4  Paige,  513.  Owena  t.  Collinaon,  3  Gill  &  John.  25. 

{p)  Peake*s  Ca.  153. 
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his  interest  does  not  make  his  evidence  admissible,  if  he  i^  really  inter- 
ested ;  a  rule  of  which  the  prudence  is  obvious.(u)  And  where  a  per- 
son not  really  interested,  believes  himself  to  be  so,  his  testimony  cannot 
be  admitted.(t?) 

Honorary  obligation.  Where,  however,  the  witness  merely  considered 
himself  under  an  obligation  in  honor  to  pay  a  sum  of  money,  according  to 
the  event,  or  to  contribute  to  the  expenses  of  the  suit,  the  evidence  has 
generally  been  received.  Indeed  that  very  feeling  of  honor  may  be 
looked  upon  as  a  guaranty  that  he  will  speak  the  truth.(tr) 

Witness  testifying  against  his  interest.  And  a  witness  who  is  inter- 
ested in  the  event  of  a  suit,  may  be  examined  when  called  by  the  party 
to  whom  his  interest  is  opposed  ){x)  and  is  at  all  times  competent  to  give 
evidence  to  his  own  disadvantage.(y) 

Interest  equally  balanced.  So  if  the  witness  has  an  interest  incliiyng 
him  to  each  of  the  parties ;  so  as,  upon  the  whole,  to  make  him  indiffer- 
ent, he  will  be  competent  to  give  evidence  for  either  party. (j») 

Interest  acquired  fraudulently.  If  a  witness  has  acquired  an  interest 
in  the  subject  matter,  for  the  mere  purpose  of  depriving  a  party  to  the  suit 
of  the  benefit  of  his  testimony,  such  interest  will  not  exclude  him  from 
giving  evidence.(a) 

Interest  acquired  after  examination.  And  the  evidence  of  an  inter- 
ested witness  given  while  he  was  disinterested,  will  be  received.(6) 

Husband  or  wife  of  party.  It  is  a  general  rule  that  the  husband  or 
wife  of  a  party  to  the  suit  cannot  be  admitted  to  give  evidence  either  for 
or  against  the  party;  they  being  both  considered,  in  law,  as  one  per- 
son.(c)  They  cannot  be  witnesses  for  each  other,  because  their  interests 
are  absolutely  the  same;  nor  against  each  other,  because  this  is  incon- 
sistent with  the  relation  of  marriage.((2)  It  is  looked  upon  as  a  matter 
of  public  policy  ;(e)  which  cannot  be  waived  by  the  consent  of  the  par- 
ty interested ;(/)   a  policy  which,  even  after  a  divorce,  protects  the 


(u)  Gree.  Eq.  Ev.  252. 

(v)  Id.  lb.  Richardson's  EzV  v. 
Hunt,  2  Monf.  148.  Stra.  129.  1  H. 
Black.   307. 

(w)  Id.  253.  Poderson  ▼.  Stoffles,  1 
Camp.  144.  1  Phil.  Ev.  54.  Parker  v. 
"Whitby,  1  Tur.  &  Russ.  372. 

(x)  Kennedy  v.   Baruett,  1  Bibb,  154. 

(y)  Gilb.  on  Ev.  139.  Gres.  Eq.  Et. 
249. 

(z)  1  Phil.  Ev.  52,  66.  Cowen  &  Hill's 
Notes,  p.  126.    7  T.  R.  480,  1. 


(fl)  Id.  137,  8.  Cowen  &  HiU's 
Notes,  p.  272.     Bull.  N.  P.  290. 

{h)  Holcrofl  V.  Smith,  1  Eq.  Ca.  Abr. 
224.  Gosse  v.  Tracy,  2  Vern.  698.  1 
P.  Wms.  287.    1  Salk.  286.    2  Ves.  42. 

(c)  1  Phil.  Ev.  76.  Co.  Litt.  6,  b. 
Ci^  Bank  v.  Bangs,  3  Paige,  36. 

{d)  Id.  77. 

(<;)  Bull.  N.  P.  286.  Davis  v.  Din- 
woody,  4  T:  R:  678. 

(/)  Per  Lord  Hard  wick,  Rep^  Temp. 
Hardw.  264. 
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confidence  which  subsists  during  coverture. (§-)  But  it  does  not  extend 
to  persons  who  have  not  been  legally  n)arried.(A)  For  these  reasons  a 
witness  was  precluded  from  proving  that  a  woman  who  was  bringing  an 
action  as  a  feme  sole  was  his  wife.(t)  The  rule  holds  good  where  the 
wife  is  suing  as  executrix.(&) 

And  though  the  interest  has  ceased,  the  rule  continues.  Thus  a  wife 
was  not  allowed,  after  her  husband's  bankruptcy,  to  prove  that  certain 
effects  had  been  his  property .(Z) 

Interested  witnesses,  when  admitted.  Interested  witnesses  are  some- 
times admitted  from  necessity,  where  no  other  evidence  is  reasonably  to  be 
expected ;  whether  because  knowledge  of  the  fact  is  confined  to  few,  or 
because  the  interest  is  extended  to  many.(m)  For  the  first  reason,  a 
porter  or  servant  is  allowed  to  prove  a  delivery  of  goods.(n)  So,  where 
a  son  having  a  general  authority  to  receive  money  for  his  father,  had  re- 
ceived a  sum  and  given  it  to  the  defendant^  his  evidence  to  that  efiect 
was  admitted  for  his  father  in  an  action  of  trover  for  the  money.((^)  So 
in  trover  against  a  pawnbroker,  the  servant  embezzling  his  master's 
goods  and  pawning  them,  will  be  admitted  to  prove  the  fact.(p) 

For  the  second  reason,  viz :  because  the  interest  is  extended  io  many, 
no  person  is  incompetent  to  prove  a  pubHc  right,  as  for  example,  a  right 
of  way — every  citizen  being  interested  in  it.  So,  in  an  action  for  a  tolli 
claimed  in  a  public  road,  persons  who  have  refused  to  pay  the  demand 
are  from  necessity,  competent  to  give  evidence,  notwithstanding  their 
interest  in  the  result  of  the  cause.(9)  Sometimes  (he  interest  is  made 
general  by  the  statute  which  creates  it.(r)  It  is  necessary  to  show,  in 
every  case,  that,  under  the  circumstances,  the  necessity  actually  ex- 
\s\s.{s) 

Amount  of  interest.  The  magnitude  af  the  interest  which  a  witness 
has,  is  not  a  point  to  be  considered.  If  he  has  an  interest  in  the  event 
of  the  suit,  however  small  it  may  be,  the  line  of  exclusion  is  strict.(/) 
In  the  strong  language  of  Mr.  Phillips,  "  a  person  who  loses  or  gains 
the  smallest  sum  by  the  event  of  the  suit,  whatever  may  be  his  rank,  for- 


{g)  Aveson  v.  Lord  Kionaird,  6  East,  (o)  Anon.  Salk.  289. 

192.  {p)  Anon.  Bull.  N.  P.  290.     See  also 

(A)  Gres.  Eq.  Et.  245.  Bent  t.  Baker,  3  T.  R.  31. 

(0  Beatley  t.  Cook,  2  T.  R.  265.  (q)  Laneam  ▼.  Lo?ell,  9  Bing.  465. 

(A)  Alban  r.  Priichett.  6  T.  B.  680.  (r)   Gilb.  Er.    131.     Rex  t.    Lockup, 

(0  Anon.  Barlow,  47.  Ex  parte  Jamea,  Willea,  425,  note. 

1  P.  Wms.  611.  W  See  Green  v.  New  River  Co.  4  T. 

(m)  Gres.  Eq.  Ev.  268.  R.  589. 

(n)  Matthews  ▼.  Hayden,  9  Esp.  Rep.  (J)  Gres.  Eq.  £t.  256.    Hovill  ▼.  Sta- 

509.  Tenson,  5  Bing.  497. 

Yqi..  I.  34 
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<tine,  or  character,  is  as  incompetent  to  give  evidence  as  one  who  may 
be  interested  to  the  amount  of  thousands."(fi) 

Objection  to  competency  of  witnesses.  Objections  to  the  testimony 
of  witnesses  for  incompetency  must  be  made  before  the  examiner,(i;) 
and  no  objections  to  the  testimony  of  a  witness  not  a  party  to  the  suit, 
shall  be  made  at  the  hearing,  unless  such  objection  was  made  before  his 
testimony  was  closed.(tr)  Therefore,  where  the  interest  of  a  witness  is 
of  such  a  nature  that  it  may  be  released,  if  the  adverse  party  suffers  him 
to  be  examined  without  objection,  and  waits  until  the  proofs  are  closed, 
it  will  be  too  late  to  object  to  the  competency  of  the  witness  at  the  hear- 
ing.(ar) 

But  where  an  objection  to  the  competency  of  a  witness  is  made  as 
soon  as  his  interest  is  discovered,  if  the  party  calling  the  wit- 
ness insists  upon  proceeding,  or  the  examiner  overrules  the  objection, 
the  adverse  party  is  not,  by  cross  examining  the  witness,  precluded  from 
moving  to  suppress  the  deposition,  or  from  objection  to  the  testimony  at 
the  hearing.(y) 

And  where  the  interest  of  the  witness  does  not  appear  upon  the  plead- 
ings, or  upon  previous  testimony,  the  objection  may  be  raised  whenever 
the  facts  on  which  it  is  founded  are  disclosed.(2;)  The  party  may  also, 
at  the  time  of  the  examination,  raise  the  objection  that  the  witness  is 
interested — stating  in  what  that  interest  consists — and  it  will  then  be  suf- 
ficient if  the  party  making  the  objection,  proves  the  facts  stated  as  the 
grounds  thereof,  at  any  time  before  the  proofs  in  the  cause  are  closed.(a) 

The  principle  of  the  rule  requiring  the  objection  to  be  made  in  due 
season  is,  that  the  party  may  have  an  opportunity  to  remove  the  inter- 
est of  the  witness,  by  release  or  otherwise.(i) 

But  where  a  party  is  examined  as  a  witness,  he  is  always  examined 
subject  to  all  just  exceptions ;  and  if  he  is  interested,  the  objection  may 
be  taken  at  the  hearing,  although  it  has  not  been  previously  made.(c) 

Competency  how  restored.  The  objection  on  the  score  of  interest  may 
be  waived,  either  expressly  or  by  implication.  It  is  frequently  done  in 
open  court,  at  law.(d)  And  where  a  party  to  a  deed,  though  knowing 
*that  a  person  was  interested,  had  nevertheless  requested  him  to  attest  it, 


(u)  1  Phil.  Ev.  66.  (a)    Id.    ib.     Gregory    ▼.    Dodge,    4 

(»)  Rule  85.  Paige,  667. 
\w)  Idem.  (h)  Id.  341.    2  Paige,  60. 

(t)  Town  V.  Needbam,  3  Paige,  545.        (c)    Mohawk  Bank  v.  Atwater,    2   id. 

Mohawk  Bank  v.  Atwater,  2  id.  54.  55. 
(y)  Rogera  ▼.  Dibble,  3  Paige,  238.        (rf)   Norden  v.   WilliamtOD,   1   Taunt. 

(z)  Id.  ib.  378. 
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he  was  held  to  have  expressly  waived  the  incompetency  o(  that  attesting 
witness.(e) 

The  objection  on  the  score  of  interest  is  waived  by  implication  when 
a  party  adopts  the  interested  person  as  a  witness  by  examining  him.(/) 

But  a  cross  examination  of  the  witness  by  the  other  party,  will  not, 
as  we  have  before  stated,  be  a  waiver  of  the  objection  to  his  compe- 
tency.(g^) 

A  person  who  is  bail  for  one  of  the  parties,  may  be  relieved  from  his 
disability  by  setting  him  free  from  his  obligation,  which  is  done  by  jus. 
tifying  and  substituting  another  bail.(A) 

But,  by  far  the  most  common  mode  for  restoring  competencjr  is  by  a 
release  ;  that  is,  if  the  interest  be  against  the  witness,  by  releasing  to 
him  every  claim ;  if  in  his  favor,  by  inducing  him  to  release  all  claims 
which  he  may  have.  Therefore,  where  a  person  has  a  legacy  given  to 
him  by  will,  if  he  release  his  claim  to  the  legacy,  he  is  a  good  witness 
to  prove  the  will.(i)  And  the  rule  is  the  same  as  to  a  release  by  a  de< 
vi8ee.(A) 

It  is  usual  to  release  specially,  the  particular  interest  which  causes  the 
disqualification,  whether  a  bona  fide  satisfaction  is  actually  made  at  the 
time  or  not ;  but  a  general  release  will  always  answer  the  purpose.(Z) 

But  the  operation  of  this  mode  of  restoring  competency  is  not  univer* 
sal,  and  many  persons  against  whom  the  objection  of  interest  would 
most  strongly  and  most  justly  lie,  are  not  permitted  to  be  qualified  by  a 
release.  Thus,  neither  a  party  on  the  i»cord,  nor  a  person  who  is  vir- 
tually, though  not  nominally  a  party,  can  be  restored  to  competency  by 
a  release.(m) 

An  offer  of  a  release  to  a  witness  equally  restores  his  competency ; 
because  the  parties  have  a  right  to  his  testimony,  and  he  cannot  be  per- 
mitted to  deprive  them  of  it  by  refusing  to  accept  a  full  discharge.(7i) 

The  release  must  be  regularly  produced  and  proved,  as  any  other 
deed.(o)  Payment,  or  the  offer  of  payment,  or  the  offer  of  a  release, 
are  to  be  proved,  according  to  the  circumstances,  in  any  of  the  usual 
ways. 


(e)  Hoaeywood  r.  Peacock,  3  Camp.  (i)  1  Phil.  Er.  133. 

196.  (k)  Cook  ▼.  Grant,  16  Serg.  &  Rawie, 

(/")    Vaughan   ▼.   Worrall,  2  Swanst.  198. 

400.     Tenton  v.  Hoghes,  7  Vea.  290.  (/)  Grea.  Eq.  Er.  275.     ScoU  t.  Lif- 

(g)  Rogers  ▼.   Dibble,  3   Paige,    241.  ford,  1  Camp.  250. 

M«iorhc»u8e  v.    De  Paesow,  19  Yea.  435.  (m)  Id.  273. 

Coop.  Ch.    Rep.  300,  S.   C.     1  Raa«.  &  (n)  Fowler  v.  Welford,  1  Doug.  14U 

My.  428.  Aod  aee  Bent  t.  Baker,  3  T.  R.  27. 

(A)  Tidd^a  Pr.  282,  7th  ed.  (o)  Cocking  f .  Jarrard,  1  Camp.  87. 
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III.  Incompetency  as  to  particular  branches  of  Evidence. 

An  interested  witness  is  in  general  incompetent  to  prove  even  the 
most  trifling  matters — such  as  the  custody  of  a  document.(  p)  But  the 
courts  frequently  allow  a  witness  who  is  interested  in  one  particular 
point,  to  give  evidence  on  all  topics  which  do  not  bear  precisely  upon 
that  For  instance,  a  bankrupt  may  he  made  a  witness  to  prove  matters 
which  do  not  impugn  the  validity  of  the  bankruptcy.(jr) 

And  this  is  of  the  more  frequent  occurrence  in  equity,  because  many 
issues  may  be  combined  in  one  suit..  And  there  is  a  tendency  in  cases 
where  it  is  not  certain  which  of  several  courses  they  may  take  at  the 
hearing,  to  allow  a  witness  whose  interest  may  possibly  be  affected  in 
the  event  of  the  cause  taking  a  particular  turn,  to  give  his  evidence, 
subject  to  its  being  suppressed  on  the  happeninof  of  that  contingency .(r) 

Attorneys^  ^c.  Attorneys,  solicitors,  counsel,  &c.,  are  not  permitted 
^o  disclose  any  information  which  they  have  obtained  in  the  character 
of  professional  advisers.(5)  They  are  considered  as  the  same  person 
with  their  clients,  and  are  entrusted  with  their  secrets.(/)  Nor  is  it  ne- 
leessary  that  the  witness  should  stilt  be  the  attorney  or  counsel  of  the 
party,  or  that  his  name  should  appear  on  the  record  of  the  pending 
8uit.(u)  Neither  is  the  restriction  confined  to  facts,  disclosed  in  relation 
to  suits  actually  pending,  but  extends  to  all  cases  in  which  the  counsel 
or  attorney  is  applied  to  in  the  line  of  his  profession ;  whether  such 
facts  were  communicated  with  an  injunction  of  secrecy,  or  for  the  pur- 
pose of  asking  advice,  6t  otherwise.  Thus  a  counsel  or  attorney  em- 
ployed to  draw  a  deed  is  considered  as  acting  in  the  line  of  his  profes- 
sion, and  bound  to  conceal  the  facts  disclosed  by  the  person  who  em- 
ploys him.(i;) 

Conveyancers,  interpreters,  and  clerks.  Communications  respecting 
the  preparing  of  deeds  are  privileged.(i/?)  The  rule  includes  an  inter- 
preter, so  far  at  least  as  he  is  merely  the  organ  of  the  professional  advis- 
er ]{x)  also  the  clerk  of  the  counsel  or  solicitor  consulted. (y) 

Confidential , communications  not  of  a  legal  nature.    The  statute  de- 


( p)  Carrington  w,  Jones,  3  Sim.  135.  (v)  Parker  ▼.  Carter,  4  Munf.  273. 

(q)  Morgans.  Prior,  S  Barq.   &  Cress^  (u>)  Anon.,  Skin  404.     SBrod.  &  B. 

}5.     Heo.  Bank.  Law,  363.  6.     6  Mad.  47.    Parker  ▼.  Carter,  Tu;?ra. 

(r)  Gres.  Eq.  Ev.  276.  (a?)  Du  Barre  ▼.  LiveUe,  Peake's  Ca. 

(*)  Id.  278.  77,  n.     4  Munf.  273,  286. 

(0  Gilb.  Et.   138.     Pajkhural  v.  Low-  (y)  Taylor  v.  Forster,  2  Car.  &  P. 

ien,  2  Swanst.  194.  205.     Foote  v.  Haynes,  1  Ry.  &  Moo. 

(u)  Petrie*s  case,  cited  in  4  T.  R.  756.  165. 
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clares  that  no  minister  of  the  gospel,  or  priest  of  any  denomination, 
shall  be  allowed  to  disclose  any  confessions  made  to  him  in  his  profes- 
sional character,  in  the  course  of  discipline  enjoined  by  the  rules  or 
practice  of  such  denomination.(z)  Nor  shall  any  physician  or  surgeon 
be  allowed  to  disclose  any  information  acquired  by  him  in  attending 
any  patient,  in  a  professional  character,  and  which  information  was  ne- 
cessary to  enable  him  to  prescribe  for  such  patient  as  a  physician,  or  to 
do  any  act  for  him  as  a  surgeon.(a) 

Parents  to  bastardize  issue.  There  is  a  rule  founded,  to  use  the  ex- 
pressions of  Lord  Mansfield,  "in  decency,  morality,  and  policy,  that  pa- 
rents shall  not  be  permitted  to  say,  after  marriage,  that  they  have  had 
no  connection,  and  therefore  that  the  offspring  is  spurious ;  more  especi- 
ally the  mother,  who  is  the  offending  party."  "  The  law  of  England," 
he  says,  in  another  place,  '^  is  clear,  that  the  declarations  of  a  father  or 
mother  cannot  be  admitted  to  bastardize  the  issue  born  after  mar- 
riage."(fe)  This  must  not,  however,  be  understood  to  mean  that  they 
may  not  give  evidence  against  the  validity  of  their  own  marriage; 
though  then  it  is  said  they  come  forward  under  a  cloud  of  suspicions.(c) 


SECTION    II. 


EXAMINATION   OF    WITNESSES. 

In  this  state,  witnesses  are  examined  either  by  an  examiner,  by  a  vice 
chancellor,  by  commissioners,  under  a  commission  issued  for  that  pur- 
pose, or  by  the  court  itself,  at  the  hearing  of  the  cause. 

Commissions  to  take  testimony  may  be  executed  either  within  this 
state,  or  in  some  foreign  state  or  country. 

And  exhibits  may  be  proved,  viva  voce  at  the  boaring,  in  certain 

cases. 
Usually,  testimony  is  not  taken  in  this  court  until  after  the  cause  is  at 

issue ;  but  in  certain  cases  witnesses  may  be  examined  de  bene  esse, 
before  the  defendant  has  put  in  his  answer. 

The  subjects  to  be  noticed  in  the  present  section,  are,  I.  Examina- 
tion of  witnesses  de  bene  esse;  II.  By  an  examiner  ;  III.  By  a  vice 


{z)  '2  R.  S.  406,  ^  93,  (orig.  ^  73.) 

(fl)  Id.  §  93,  (orig.  ^  73.) 

lb)  Stevens  ▼.  Mom,  Cowp.  691. 


(c)  Standen  r.  Edwards,  1  Yes.  184i 
Bull.  N.  P.  112. 
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chancellor ;  IV.  By  commissioners,  under  a  commission  ;  V.  B7  the 
court,  at  the  hearing  ;  VI.  As  to  credit  of  witnesses. 

I.    EXAMINATION   DE    BENE    ESSE. 

Diferent  methods  of  examination.]  There  are  two  methods  of  taking 
the  examination  of  witnesses  €le  bene  esse  in  this  court:  1.  Under  an 
order  of  the  court,  upon  a  special  application  therefor  ;  and  2.  By  sum- 
mary proceedings  under  the  statute. 

1.  Under  an  order  of  the  court.  This  was  the  ancient  mode  of  pro- 
ceeding to  take  the  examination  of  witnesses  debene  esse  ;  and  although 
the  revised  statutes  authorise  an  examination  in  a  more  summary  man- 
ner, before  certain  officers  out  of  court,  without  any  application  being 
made  to  the  chancellor  or  vice  chancellor,  for  leave  to  do  so,  the  former 
method  does  not  appear  to  have  been  abolished.  It  will  therefore  be 
necessary  to  consider  it. 

In  what  cases  resorted  to,  I'he  examination  of  a  witness  de  bene  esse^ 
takes  place  where  there  is  danger  of  losing  the  testimony  of  an  import- 
ant witness  from  death,  by  reason  of  old  age,  (as  where  the  witness  is 
seventy  years  old  and  upwards ;)  {d)  or  dangrerous  illness  ;(e)  or  where 
he  is  the  only  witness  to  an  important  fact.(/)  In  such  cases,  the  court, 
to  prevent  the  party  from  being  deprived  of  the  benefit  of  his  evidence, 
will  {permit  his  depositions  to  be  taken  before  the  cause  is  at  issue  ;  in 
order  that  if  the  witness  die,  or  be  not  forthcoming  to  be  examined  after 
issue  joined,  the  dispositions  so  taken  may  be  used  at  the  hearing.(^) 

The  examination  of  a  witness  cle  bene  esse  is  incidental  to  every  suit 
brought  in  this  court  It  may  even  be  incidental  to  a  suit  to  perpetuate 
testimony,  where  there  is  danger  that  the  evidence  of  the  witnesses 
whose  testimony  is  intended  to  be  perpetuated,  will  be  lost  before  the 
suit  for  perpetuating  is  rife  for  a  regular  examination.(A) 

Wherever  the  testimony  of  a  witness  is  required  to  be  used  either  in 
support  of,  or  in  defence  to,  an  action  at  law,  a  bill  must  first  be  filed 
in  this  court,  with  the  proper  affidavit  annexed  to  it,  praying  specifically 
that  the  witness  may  be  examined  de  bene  esse.{i)  But  an  order  of  this 
nature,  in  aid  of  a  proceeding  at  law,  cannot  be  obtained  upon  a  bill 
filed  for  any  other  purpose.(A) 


W  Rowe  V.  — -,  13  Ves.  261.  (^)  Hinde's  Ch.  368. 

W. ^ol^^^Py  ""'  ^""^^  ®  ^^'^  ^*-  W  ^'""^ro  V.  Green,  19  Ves.  319. 

nJ^'   ^Jl'^'^^l    ^'      ^*^*  J"f®"v^  ^'        <*^  P*'*"*?"  ^-  Carew,  1  P.  Wms.  117. 

VVmi.    /7.     Pearson   v.     Ward,  3  Dick.  Andrews  v.   Palmer,  1  Ves  &  B  21 
648.     1  Cox,  493.     6  Mad.  315.  (k)  Atkins  v.  Palmer,  5  Mad.  19.    " 
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The  court  will  grant  an  order  for  the  examination  of  witnesses  de  bene 
esse^  not  only  in  the  cases  above  enumerated,  but  wherever  the  justice 
of  the  case  appears  to  require  it.  Thus  where  an  application  was  made 
to  examine  Ihe  surviving  witness  to  a  will,  de  bene  esse,  on  the  ground 
that  the  parties  concerned  all  lived  in  a  foreign  country,  and  that  the 
surviving  witness  was  greatly  afflicted  with  the  gout,  the  order  was 
made,  although  the  witness  was  only  stated  to  be  "  upwards  of  sixty 
years  old."(0  ^o  also,  where  the  age  of  the  witness  was  not  stated, 
but  the  affidavit  upon  which  the  application  was  made,  alleged  only 
that  the  witness  was  subject  to  violent  attacks  of  the  gout  and  from 
these  attacks  was  under  the  apprehension  of  dying,  and  that  he  was  a 
material  witness ;  his  testimony  bein^  required  to  prove  the  draft  of  a 
bond  which  he  had  prepared,  but  which  was  lost ;  the  court  of  exche- 
quer made  an  order  for  his  examination  de  bene  esse.{m) 

In  like  manner,  where  a  witness  is  about  to  go  abroad,  the  court  will 
make  an  order  for  his  examination  de  bene  e$se.{n)  But  not  if  it  is  in 
the  power  of  the  complainant  to  detain  him.(o)  ^ 

It  seems  also  that  in  a  question  of  pedigree,  where  the  case  depends 
upon  a  chain  of  distinct  circumstances  in  the  knowledge  of  different  in- 
dividuals, the  death  of  one  of  whom  would  destroy  the  whole  chain 
the  court  will  permit  the  examination  of  such  individuals  de  bene  esse; 
although  none  of  them  come  within  the  description  of  witnesses  whose 
testimony  is  in  danger  of  being  lost  either  from  age  or  serious  illness.(p) 
But  the  rule  that  the  examination  of  a  witness  de  bene  esse  will  be 
permitted  where  the  person  proposed  to  be  examined  is  the  only  witness, 
will  not  be  extended  to  cases  where  there  is  more  than  one  witness  to 
the  same  fact ;  unless  upon  the  ground  of  the  age  or  infirmity  of  the 
witness.    Thus  where  an  application  was  made  for  leave  to  examine  de 
bene  esse  one  of  two  surviving  witnesses  to  a  will,  who  was  neither  of 
the  age  of  seventy  nor  in  a  state  of  dangerous  illness,  on  the  ground  that 
he  was  in  prison  charged  with  a  capital  felony,  no  order  was  mside.{q) 

Within  what  time  to  be  had.]    The  court  will  grant  an  order  allowing 
the  complainant  to  examine  a  witness  de  bene  esse,  before  an  answer  has 


(i)  Fitzhagh  t.  Lee,  1  Amb.  65.  (o)  The  East  India  Company  v.  Naish, 

(m)  Jepaon  t.  Greenaway,  3  Fowl.  Bunb.  320. 

Ex.Pr.  103.  (p)  Shellvv.  ,  13  Vea.  56.     Shir- 

(n)  Bolts  T.  Verelst,  2  Dick.    454.  ley  v.  Earl  J'errers,  3  P.  Wms.  77. 

Byrne  v.  Byrne,  2  Moll.  440,  (y)  Anon.,  19  Vea .  321, 
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been  put  in ;  provided  the  necessity  for  taking  his  deposition  is  satis- 
factorily shown  by  aflB[davit.(r) 

It  will  also  be  granted  before  appearance,  on  the  ground  of  the  wit- 
ness being  seventy  years  of  age,  or  dangerously  ill,  or  the  only  witness, 
if  the  defendant  has  been  served  with  a  subpoena ;  inamediately  after 
the  filing  of  the  bill,  and  without  waiting  either  for  the  defendant's  ap- 
pearance or  for  his  being  in  contempt  for  non-appearance.(«)  And  it 
seems  clear  that  the  contempt  of  a  defendant  in  not  appearing  would, 
at  any  time,  be  a  reason  for  giving  permission  to  a  complainant  to  ex- 
amine his  witnesses  de  bene  esse,  where  a  proper  ground  is  laid  for  it ; 
even  where  the  case  does  not  come  within  any  of  the  three  instances 
just  mentioned.(0  It  is  also  said  that  a  reference  of  the  complainant's 
bill  for  impertinence  is  no  reason  for  refusing  the  order.(w) 

But  where  the  defendant  has  not  appeared,  he  must  have  notice  of  the 
examination  of  the  witness,  in  order  that  he  may  have  an  opportunity  to 

cross-examine  him.(t?) 

A  defendant  cannot  have  an  order  to  examine  a  witness  de  bene  esse 

before  he  has  put  in  his  answer.(ir) 

Notice  of  application  when  necessary,]  By  the  English  practice,  an 
order  for  leave  to  examine  a  witness  de  bene  esse,  on  the  ground  of  the 
witness  being  seventy  years  of  age,  or  dangerously  ill,  or  of  his  bemg 
the  only  witness  to  a  material  fact,  may  be  obtained  without  notice.(ar) 
And  the  application  may,  as  we  have  already  stated,  be  made  before  an- 
swer, or  even  before  appearance ;  provided  the  defendant  has  been  serv- 

ed  with  a  subpoena-fy) 

Here  it  seems,  in  cases  above  enumerated,  wherever  there  is  an  ap- 
pearance, notice  of  the  application  must  be  given  ;  though  under  special 
circumstances,  it  has  been  dispensed  vf'Uh.{z)  \    ^  ^ 

But  where  the  application  is  not  made  on  the  ground  of  the  age  or 
dangerous  illness  of  the  witness,  or  because  he  is  the  only  witness,  the 
court  will  not  make  an  order  for  his  examination  de  bene  esse  as  of 


^          «        •     o  T«v»n  Ph  ttetj  (w)   Williams   v.  Williams,  Dick.  93. 

(r)Fortv.Ragu8m,2Jobn.Ch.Kep.  W               Warner,  3  Fowl.  Ex.   Pr. 

14^.    Byrne   v.  Bym^  3    Moll.    440.  Woodm«  ;   ^arn^^'  ^    child,  3  Sim. 

Brown  ▼.  Greenley,  3  Dick.  604.  » J^- 

(,)  Wilson  V.  ^Usonj  cited  iNewl.  457.                                             ^^    ^^ 

Ch\  P.  287     Dew  V    CUrke,  1  Sim.  &  ^0^;.  rHiTrrison.  Mad.    &    Geld. 

Stu.  108.    2  Dan.  545.  315.    3  Dan.  Pr.  545. 

(0  Coveny  v.   AthiU,  1  Dick.  355.  315.    -»i^       ^     ^ 

Pritchardv.  Gee,  5  Mad.  364.  W  ^"^^^^^y^^  ^^,3^^,  4  John.   Ch. 

i^Tom^^^^^^^^  ^i-^^^-     lHoff.Ch.Pr.455. 
315.     13  Ves.  361.    Loveden  y.  Lord 
MUford,  4  Bro.  C.  C.  540. 
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coarse.  Therefore,  if  a  party  wishes  to  examine  a  witness  de  bene  esse^ 
upon  a  ground  different  from  those  above  mentioned,  he  must  apply  to 
the  court  for  an  order  to  that  effect,  on  notice  to  the  other  party.(a) 

It  seems,  however,  that  where  a  defendant  is  in  contempt  for  non-ap- 
pearance, such  an  order  may  be  obtained  without  notice ;  and  this  even 
where  the  defendants  are  infants.  Thus,  in  a  case  where  the  defendants 
were  infants,  and  in  contempt  by  the  messenger's  return  that  they  had 
absconded,  and  were  not  to  be  found,  the  court,  upon  the  usual  affidavit, 
of  the  materiality  of  the  evidence  of  the  witnesses,  &c.,  and  the  com- 
plainants undertaking  to  proceed  with  all  due  diligence,  and  with  as 
much  expedition  as  the  course  and  practice  of  the  court,  and  the  con- 
tempt of  the  defendants  would  admit,  to  bring  the  cause  to  an  issue  and 
examine  their  witnesses  in  chief,  made  an  order  that  the  complainants 
should  be  at  liberty  to  examine  them  de  bene  esse.  But  it  was  provided 
by  the  order  that,  before  the  publication  of  the  depositions  of  such  wit- 
nesses should  be  allowed  to  pass,  proper  evidence  should  be  produced 
to  satisfy  the  court  that  the  complainants  had  complied  with  the  above 
iuidertaking.(6) 

Affidavit  in  support  of  motion.]  The  application  for  leave  to  exam* 
ine  a  witness  de  bene  esse  must,  in  every  instance,  whether  made  upon 
notice  or  without,  be  supported  by  an  affidavit  of  the  facts  which  form 
the  ground  of  the  application  ;  such  as  the  age  of  the  witness,  &c.,  and 
that  he  is  a  material  witness  for  the  party  making  the  application 
Where  an  application  is  made  for  an  order  to  examine  a  witness  on  the 
ground  that  he  is  the  only  person  who  knows  the  fact,  the  affidavit 
should  state  the  particular  points  to  which  his  evidence  is  meant  to  ap- 
ply.(c)  And  it  should  be  shown,  not  only  that  the  witness  is  a  person 
who  knows  the  fact,  but  that  he  is  the  only  person  who  knows  it.  And 
the  affidavit  should  also  show  the  ground  which  the  person  making  it 
has  for  believing  that  the  witness  is  the  only  person.(rf)  Therefore, 
where  an  order  was  applied  for  to  examine  several  witnesses  de  bene 
esscj  one  upon  the  usual  affidavit  that  he  was  above  seventy  years  of  age, 
and  the  other  upon  the  affidavit  of  the  agent,  who  stated  that  he  was  in- 
formed by  the  witness  that  he  could  prove  the  particular  fact,  and  that 
he,  (the  agent,)  believed  that  he  was  the  only  person  who  could  do  so, 
the  court,  although  it  granted  the  application  as  to  the  witness  who  was 
above  seventy,  denied  it  as  to  the  other.(e) 


(a)  Bellamj  ▼.  Jones,  8  Vea.  31.  (d)  Rowe  v. ,  13  Ves.  261. 

{b)  Frere  ▼.  Green,  19  Yes.  319.  Newl.  Pr.  278. 

(c)  Pearson  ▼.  Ward,  1  Cox,  177.  2        (0)  Id.  ib.     2  Dan.  Pr.  547. 
•  648y  S«  C. 

Vol.  L  36 
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The  affidavit  must  also  state  the  place  of  residence  and  description  of 
the  witness  sought  to  be  examined.(/) 

In  Fort  V.  RagusinJ{g)  an  order  was  made  for  the  examination  of  a 
witness  de  bene  esse  on  his  own  affidavit  that  he  was  a  mariner  and 
about  to  return  to  the  Havana ;  that  the  complainant  was  absent  from 
the  state,  and  that  he  was  advised  by  the  complainant's  counsel  that  his 
testimony  would  be  material. 

Order  /or.]  The  order  to  examine  witnesses  de  bene  esse  gives  the 
party  liberty  to  examine  such  and  such  witnesses,  naming  them,  and 
will  only  authorize  the  examination  of  the  persons  named  therein.  It 
must  be  served  upon  the  opposite  party,  in  order  to  afford  him  an  (q>por- 
tunity  to  cross  examine  the  witnesses.(A) 

Where  applied  for  by  the  defendant,]  A  defendant,  although  he  may 
equally  with  the  complainant,  examine  a  witness  de  bene  esse^  cannot 
obtain  an  order  for  that  purpose  before  he  has  put  in  his  answer.(t) 
But  where  a  complainant  has  obtained  an  order  for  a  commission  to  ex- 
amine witnesses  de  bene  esse^  the  defendant,  if  he  has  any  witnesses  to 
examine  de  bene  esse^  may,  to  save  the  expense  of  another  commission, 
obtain  an  order  for  leave  to  examine  his  own  witnesses,  (naming  them,) 
under  the  complainant's  commission.  Without  such  an  order  he  can- 
not examine  his  witnesses  under  that  commissioUj  but  must  obtain  one 
for  himself.(A:) 

By  whom  witnesses  are  to  be  examined  de  bene  esse.]  Witnesses  may 
be  examined  de  bene  esse^  either  by  an  ocaminer,  or  in  a  proper  case  for 
it,  by  a  commissioner,  under  a  commission  issued  in  the  same  manner  as 
a  commission  to  take  the  examination  of  a  witness  in  chief.({)  The  ca^ 
ses  in  which  a  commission  to  take  testimony  will  be  issued,  will  be  sta- 
ted in  another  part  of  the  present  chapter. 

Under  a  commission.]  The  form  of  the  commission  to  take  the  ex- 
amination of  witnesses  de  bene  esse^  is  nearly  the  same  as  that  of  the  or- 
dinary commission ;  the  principal  variation  being  that  it  specifies  the 
particular  witnesses  to  be  examined,  and  does  not  authorize  the  exami- 
nation of  witnesses  generally.(n) 

Mode  of  taking  the^examinaiion  of  witnesses  de  bene  esse.]  Wheth  • 
er  witnesses  are  examined  by  an  examiner  or  by  a  commissioner  under  a 


(/)   OTarrell  r.    O'Farrell,   3    Moll.  Sheward  ▼.  Sheward,  3  Ves.  &  B.  116. 

364.  3  Fow.  Ex.  Pr.  131. 

(g)  3  JohD.  Ch.  Rep.  146.  (k)  Hinde's  Pr.  313. 

(A)  1  Smith*8  Ch.  Pr.  508.     Tomklu  (/)  lingan  t.  HeDdersoo,   1    Bland, 

T.  Harrison,  Mad.  &  Geld.  315.  338. 

(i)  Williams  v.  Williams,  1  Dick.  93.  (n)  Hiode's  Pr.  313. 
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commission,  their  examination  is  taken  in  the  same  manner  as  the  exam- 
ination of  a  witness  in  chief.  In  either  case,  all  the  formalities  which 
are  required  in  the  examination  of  witnesses  in  chief  must  be  observed, 
at  least  as  far  as  the  circumstances  of  the  case  will  admit  of  their  being 
so.(o) 

Notice  of  examination.  In  all  cases,  notice  of  the  examination  of  a 
witness  de  bene  esse,  either  by  an  examiner,  or  upon  the  execution  of  a 
commission  for  that  purpose,  must  be  given  to  the  opposite  party,  in  or- 
der that  he  may  have  an  opportunity  for  cross  examination. (;>) 

After  examination  de  bene  esse,  examination  in  chief  to  be  had.] 
The  party  examining  witnesses  de  bene  esse,  is  bound  to  take  the  earli- 
est opportunity  to  examine  them  afterwards  in  the  ordinary  method  ;  and 
if  he  is  guilty  of  any  laches  in  so  doing,  he  will  lose  the  benefit  of  the 
examination  de  bene  esse.{q)  If  the  witness  is  alive,  or  in  the  country, 
he  must  be  examined  in  chief.  And  to  entitle  the  party  to  read  the  dep- 
ositions taken  de  bene  esse  at  the  hearing,  he  must  show  by  affidavit  the 
death  of  the  witness,  or  his  absence,  when  the  proofs  in  chief  were  ta- 
ken.(r)  But  whenever  it  can  be  established  to  the  satisfaction  of  the 
court  that  there  is  a  moral  impossibility  against  the  examination  of  a 
witness  in  chief,  it  will  order  depositions  taken  de  bene  esse  to  be  pub- 
li8hed.(«)  So  also,  the  court  has  permitted  depositions  of  this  nature  to 
be  read,  although  there  has  been  no  strict  proof  of  the  death  of  the  wit- 
nesses ;  because  the  length  of  time  which  has  elapsed  since  the  deposi- 
tions  were  taken,  has  afforded  a  just  ground  for  presuming  them  to  be 
dead.(/) 

And  sometimes,  where  the  evidence  is  required  upon  a  trial  at  law, 
the  court  will  order  depositions  taken  de  bene  esse  to  be  published,  on 
the  ground  that  the  witness,  though  alive,  will  be  unable,  from  age  or 
sickness,  or  other  infirmity  to  attend  at  the  trial.(ti)  But  the  more 
usual  coarse,  in  such  cases,  is  to  make  an  order  that  the  officer  in  whose 
possession  the  original  deposition  is,  shall  attend  with  it  at  the  trial,  in 
order  that  if  it  should  be  proved  to  the  satisfaction  of  the  court  of  law  that 
the  witness  is  unable  to  attend,  then  the  depositions  should  be  tendered 


(o)  Hinders  Pr.  313.  (s)  Gason  t.  Wordsworth,  2  Yes.  325, 

ip)  LoTedea  t.  Lord  Milford,  4  Bro.  C.    336.    Arab.  108,  S.  C. 

C.  540.  (/)  Anon.  2  Ves.  496.    Marsnen  ▼. 

(q)  2  Dan.  549.  Bound.  1  Vera.  331. 

(r)  Cann   ▼.  Cann,    1  P.  Wms.  567.        (u)    Bradley    ▼.    Crackenthorpe,    1 

Hinde'a  Prae«  368,  387.    Diok.  182.  For.    Dick.  183. 
Rom.  140. 
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and  read ;(«)  it  being  the  province  of  the  judge  who  tries  the  cause  at 
law,  and  not  of  this  court,  to  decide  on  the  admissibility  of  the  evidence, 
upon  the  facts  as  they  appear  before  hixa.{w)  Upon  this  ground,  the 
court  has  frequently  refused  to  make  bi  order  that  the  depositions  ta- 
ken de  bene  esse^  of  a  witness  who  was  alive,  though  sworn  by  affidavit 
to  be  unable  to  attend  at  the  trial  of  an  issue  at  law,  should  be  read  at 
the  trial,  (z) 

It  should  be  observed  that  depositions  taken  de  bene  esse  can  never 
be  used  except  for  the  purpose  of  supplying  the  want  of  an  examination 
in  chief.  Applications  to  this  effect  have  been  made  where  many  cir- 
cumstances have  concurred  to  induce  a  belief  that  the  examination  de 
bene  esse^  and  the  examinations  in  chief,  were  contradictory,  but  they 
have  been  refused.(y) 

Such  is  the  English  practice.  Whether  in  this  state  a  re-examinar 
tion  of  a  witness  in  chief,  who  has  been  examined  de  bene  esse  will  be 
required  in  any  case,  has  not  been  settled  by  any  decision  of  the 
court. 

2.  Summary  proceedings  under  the  statute.]  It  is  provided  by 
the  revised  statutes  that  any  person  who  is  a  party  to  a  suit  pending  in 
any  court  of  this  state,  or  who  expects  to  be  a  ])arty  in  any  suit  about 
to  be  commenced,  may  cause  the  testimony  of  any  witness  material  to 
him  in  the  prosecution  or  defence  of  such  suit,  to  be  taken  condition- 
ally, and  to  be  perpetuated.(z) 

Upon  producing  to  either  of  the  officers  therein  named  proof  by  affi- 
davit that  the  applicant  is  a  party  to  a  suit  actually  pending  in  some 
court  of  record  in  this  state,  or  that  he  has  good  reason  to  expect  to  be 
made  a  party  to  such  a  suit ;  and  that  the  testimony  of  any  witness 
within  this  state  is  material  and  necessary  to  the  prosecution  or  defence 
of  such  suit ;  and  if  the  suit  is  not  actually  commenced,  that  the  party 
expected  to  be  adverse  to  the  applicant  resides  within  this  state  and  is 
of  full  age,  such  officer  is  authorized  to  appoint  a  place  and  time  for  the 
examination  of  such  witness,  and  to  issue  a  summons  to  the  witness  to 
appear  and  testify  at  the  time  and  jAoce  appointed.(a) 

The  subsequent  sections  of  the  statute  specify  the  manner  in  which 


(v)  Andrews  ▼.  Palmer,  1  Vcs.  &  B.        (y)  Cann  t.  Cann,  1  P.  Wm«.  667. 

21.    Id.  335.     15  Ves.  176.  («)  2  R.  S.  398,  ^  46,  (orig.  $  33.) 

(w)  Jones  T.  Jones,  1  Cox,  184.  (tf)  Id.   ib.  ^^  46,  47,  (origO  W  34, 

{x)  Hinde's  Ch.  390.  36.) 
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the  testimony  of  the  witness  is  to  be  taken,  the  cases  in  which  his  depo- 
sition may  be  given  in  evidence,  the  effect  theioof,  &c.(6) 

Under  the  former  act,  which  was  similar  in  its  provisions  to  the  article 
of  the  revised  statutes  above  referred  to,  it  has  been  decided  that  a  wit- 
ness upon  his  examination  de  bene  esse  is  bound  to  give  evidence  in  the 
same  cases  and  to  the  same  extent  that  he  would  be,  were  he  called  as 
a  witness  upon  the  trial  of  the  cause ;  and  that  he  is  not  bound  to  an- 
swer a  question  which  would  either  criminate  himself,  render  him  in- 
&mous,  or  subject  him  to  a  penalty  or  forfeiture.(c)  The  act  does  not 
authorize  the  examination  of  a  witness  who  could  not  be  compelled  to 
testify  upon  the  trial.(ef) 

II.  BY   AN   EXAMINER. 

In  tohcU  cases.]  Except  in  cases  where  they  reside  more  than  twen- 
ty miles  from  an  examiner,  or  out  of  the  state ;  or  where,  for  special 
reasons,  it  is  expedient  to  have  them  examined  by  a  vice  chancellor  or 
by  the  court  itself,  witnesses  are  usually  examined  by  examiners ;  who 
are  officers  of  the  court  appointed  for  that  purpose. 

JBy  whcU  examiner,]  Each  party  has  a  right  to  elect  his  own  exam- 
iner ;  and  the  court  will  not,  on  motion  of  the  opposite  party,  interfere 
with  thai  right.  But  a  direct  examination  may  be  had  before  one  ex- 
aminer, and  a  cross-examination  before  another.(e) 

At  what  time  to  be  had,]  Witnesses  cannot  be  examined  by  an  ex- 
aminer until  the  expiration  of  twenty  days  after  the  replication  is  put 
in,  or  twenty  days  after  the  cause  is  in  readiness  for  hearing  or  to  take 
testimony  against  all  of  the  defendants.  After  the  twenty  days  have 
elapsed,  however,  if  no  notice  of  an  application  for  the  examination  of 
witnesses  before  a  vice-chancellor  or  in  open  court,  or  for  an  issue,  has 
been  given ;  or  if  the  application  has  been  denied ;  either  party  may 
have  an  order  of  course  to  produce  witnesses  within  forty  days  after 
notice  of  the  order.(/)  Which  order  operates  upon  both  parties 
equally. 

Notice  of  this  order  must  be  served  upon  the  opposite  party ;  and 
until  such  notice  is  served,  the  time  does  not  commence  running. 

If  the  notice  is  served  upon  the  agent  of  the  solicitor  for  the  opposite 
party,  each  party  has  double  the  usual  time  to  produce  his  witnesses. 


(*)  M.  3i»0,  U  48  to  53.  (e)  Tronp  t.  Haight,  6  John.  Ch.  Rep. 

(c)  Matter  of  Kip,  1  Paige,  601.  d36. 

(<0  Id.  id.  (/)  Rulee  67,  68. 
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And  if  the  adverse  party  wishes  to  shorten  the  time,  he  must  obtain  an 
order  on  his  part,  and  serve  notice  thereof  upon  the  opposite  solicitor, 
either  personally  or  by  leaving  the  same  at  his  office.(^) 

The  order  to  produce  witnesses  having  been  entered,  and  notice  there- 
of served  upon  the  solicitor  for  the  adverse  party,  the  next  step  to  be 
taken  by  the  party  obtaining  the  order  is  to  arrange  with  the  examiner 
a  day  when  he  will  be  able  to  examine  the  witnesses,  and  to  give  notice 
of  the  time  and  place  of  examination,  to  the  other  party. 

Enlarging  time  to  examine  vntnesses,]  One  order  to  enlarge  the 
time  to  produce  witnesses  may  be  granted,  on  sufficient  cause  shown, 
without  notice  to  the  adverse  party ;  but  an  ex  parte  order  will  not  be 
granted  after  the  time  to  produce  witnesses  has  actually  expired ;  nor 
will  a  second  order  be  granted  to  the  same  party,  except  on  the  usual 
notice  of  the  application  to  the  adverse  party,  and  upon  such  terms  as 
the  court  may  prescribe.(A) 

Where  one  party  has  obtained  an  order  to  extend  the  time,  both  par- 
ties have  a  right  to  take  testimony  until  its  expiration.  The  order 
operates  as  an  enlargement  of  the  forty  days  rule.  But  the  opposite 
party  is  not  precluded  from  obtaining  an  ex  parte  order  extending  the 
lime  still  further.(f) 

Where  the  time  to  produce  witnesses  has  been  extended  by  agree- 
ment of  the  parties,  an  ex  parte  order  further  to  extend  the  time  is  regu- 
lar, if  made  before  the  expiration  of  the  time  agreed  on  by  the  stipula- 
tion of  the  parties.  But  the  party  applying  for  such  further  extension 
should  state  the  fact  of  the  previous  extension  by  agreement  of  the 
parties.(A:) 

Notice  of  examination.]  It  is  not  necessary  to  show  witnesses  prior 
to  their  examination  ;  but  notice  of  the  examination,  and  of  the  names, 
places  of  abode,  and  additions  of  the  witnesses  must  be  given  to  the  ad- 
verse party  at  least  ten  days  before  the  examination,  if  his  solicitor  re- 
sides more  than  fifly  miles  from  the  place  of  examination,  and  in  all 
other  cases  at  least  six  days.(Z) 

Notice  that  witnesses  will  be  examined  at  a  particular  tavern  in  a  city 
named  in  the  notice,  without  mentioning  the  christian  name  of  the  tavern 
keeper,  is  good ;  unless  it  is  shown  there  were,  in  the  same  city,  two 
tavern  keepers  of  the  same  sur-name.(m) 


Si 


)  James  ▼.  Berry,  1  Paige,  647.  (/)  Rale  74. 

(&)  Rule  86.  (m)  OrerBtrcet  t.  Thompeon,  1  Littell, 

(t)  Osgood  ▼.  Joslin,  3  Paige,  195.  120. 
Ik)  Fitch  T.  Hazeltine,  9  Paige,  416. 
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The  examiner  does  not  require  proof  of  the  service  of  the  notice,  be- 
fore commencing  the  examination  ;  but  allows  the  party  to  proceed,  at 
the  peril  of  having  the  depositions  suppressed,  uix)n  the  application  of 
the  opposite  party,  if  notice  has  not  been  given. 

An  irregularity  in  the  service  of  notice  of  examination,  will  be  waived 
by  a  neglect  to  complain  of  it  in  8ea8on.(n) 

Attendance  of  witnesses  how  compelled.^  Whenever  there  is  reason 
to  suppose  that  a  witness  will  not  vduntariiy  attend  to  be  examined,  re- 
course must  be  had  to  the  compulsory  process  of  subpcena  ad  testifican- 
dum ;  which  commands  the  witness  to  whom  it  is  directed  to  appear 
before  the  examiner  to  testify  on  behalf  of  the  party  requiring  his  tes- 
timony. 

Pjpocess  of  subpcBna  to  compel  the  attendance  of  witnesses  before  an 
examiner  may  issue  of  course.  It  must  specify  the  time  and  ploce  of 
attendance.  But  no  witness  can  be  compelled  to  appear  before  an  ex- 
aminer more  than  forty  miles  from  his  place  of  residence,  except  by  spe- 
cial order  of  the  court.(o) 
Any  number  of  names  may  be  inserted  iu  one  writ. 
The  statute  makes  it  the  duty  of  the  register,  assistant  register,  and 
clerks  of  the  court  to  furnish  to  solicitors,  when  required,  and  on  pay- 
ment of  the  fees  allowed  by  law,  blank  process  of  subpmna  for  this  pur- 
pose, duly  sealed.(  p) 

Subpoena  duces  tecum.  In  case  the  witness  is  required  to  bring  with 
him  any  written  document  or  paper  in  his  possession,  the  writ  must  be 
a  subpoena  duces  tecum;  which  is  in  the  same  form  as  the  ordinary  sub- 
pmna,  except  that  before  the  words  "  and  hereof  fail  not  at  your  peril,'* 
the  words  "  and  that  you  then  and  there  bring  with  you  and  product^* 
[naming  the  document  or  papejr  required,]  are  inserted. 

Under  this  process,  the  party  may,  in  court,  object  to  the  production 
of  the  document ;  and  if  the  objection  be  overruled,  production  is  com- 
pelled.(g)  An  attorney,  who  is  a  witness  to  a  deed,  and  in  possession 
of  the  same,  cannot  be  compelled  to  attend  with  it  at  the  hearing,  other- 
wise than  by  a  subpana  duces  tecum.{r)  A  solicitor  who  has  been 
served  with  a  subpoena  duces  tecum^  for  the  purpose  of  having  a  deed  in 
his  possession  proved  on  behalf  of  the  complainant,  cannot  object  to 
producing  the  deed,  on  the  ground  that  he  has  a  lien  on  it  for  costs  due 


(n)  Skinner  r.  Dayton,  5  John.  Cb«        (;>)  2  R*  S.  179,  ^  75,  (orig.  ^  69  ) 
Hep.  191.  (9)  Field  v.  Beaumont,  1  Swanet.  209. 

(0)  Rule  76.  (r)  Burk  t.  Lewie,  6  Mad.  29. 
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from  the  defendant.    If  he  does,  the  conrt  will  order  him  to  produce 
the  deed  at  his  own  expense,  and  to  pay  all  the  costs  consequent  on  his 

refu8al.(«) 

Service  of  subpcena.  The  subpoBUa  is  served  by  exhibiting  to  the 
witness  the  original  writ  under  the  seal  of  the  court ;  delivering  to 
him  a  copy  of  such  writ,  or  a  ticket  containing  its  substance ;  and  pay- 
ing or  tendering  to  him  the  fees  allowed  by  law  for  travelling  to,  and  re- 
turning from,  the  place  of  examination,  and  the  fees  allowed  for  one 
day's  attendance.(^)  Those  fees  are,  fifty  cents  per  day  to  each  wit- 
ness,  for  attending,  and  four  cents  for  travelling  every  mile  in  coming 
to  or  returning  from  the  place  of  attendance,  if  the  witness  resides  more 
than  three  miles  from  the  place  of  attendance.(t<) 

If  the  witness,  whose  attendance  is  required,  is  a  married  womany  the 
subpoena  must  be  served  upon  her  personally,  and  the  fees  should  be 
tendered  to  her  personally,  and  not  to  her  husband.(t?) 

The  person  serving  the  subpoena  should  be  careful  to  see  that  the  copy 
delivered  to  the  witness  is  a  true  copy  of  the  original  writ ;  in  order 
that  he  may  make  affidavit  of  the  fact,  if  necessary.  And  he  should 
tender  to  the  witness,  in  specie,  the  fees  for  attendance  and  travel  to 
which  he  is  by  law  entitled. 

Proceedings  against  witness  who  fails  to  attend.  The  statute  relative 
to  proceedings  as  for  contempts  to  enforce  civil  remedies,  contains  a 
provision  authorizing  persons  summoned  as  witnesses  who  shall  refuse 
or  neglect  to  obey  such  summons,  or  to  attend,  be  sworn,  or  answer,  to 
be  proceeded  against  in  the  manner  therein  provided.(ii?)  And  by  an- 
other article  of  the  statute,  a  failure  of  such  witness  to  attend  is  declared 
a  contempt  of  court,  and  subjects  him  to  the  payment  of  the  sum  of 
fifty  dollars ;  besides  the  damages  the  party  subpoenaing  him  may  have 

sustained.(ir) 

The  76th  rule  also  contains  a  provision  that  witnesses  duly  subpoenaed 
may  be  punished  for  contempt,  if  they  fail  to  attend  and  submit  to  an 

examination. 

The  particular  method  of  proceeding  against  witnesses,  under  these 
provisions,  will  be  stated  hereafter,  under  the  head  of  "  contempts." 

Furnishing  names  of  witnesses.]  Before  the  commencing  of  the 
examination  of  any  witnesses,  except  those  examined  de  bene  esscj  the 


is)  BraMiofftoo  T.  BrasMDgton,  1  Sim.  (v)  1  Phil.  Et.  783. 

Jtu.456.  (w)aR.S.634,M. 

(0  2  R.  S.  400,  ^  64.  (')  M.  400,  ^  65. 
(ti)Law8of  1640,  p.  331,^8. 
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parties  must  furnish  to  each  other,  or  to  the  examiner,  the  names  of  the 
several  witnesses  intended  to  be  examined,  with  their  places  of  abode, 
and  additions.  And  no  witnesses,  whose  names  are  not  thus  furnished, 
can  be  examined  by  either  party  without  special  permission  of  the  court 
on  sufficient  cause  shown,  and  after  notice  to  the  opposite  p6u:ty.(y)  But 
this  rule  does  not  extend  to  witnesses  who  are  examined  merely  as  to 
the  general  character  of  other  wltnesses.(j2r) 

If  the  attention  of  a  party  is  called  to  the  provisions  of  the  above  rule, 
at  the  commencement  of  the  examination,  and  he  neglects  to  furnish  a 
list  of  his  witnesses,  he  must,  in  addition  to  showing  a  sufficient  excuse 
for  his  neglect,  state  what  facts  he  expects  to  prove  by  his  witne8se8.|(a) 

Proceedings  before  examiner*']  The  parties,  with  their  counsel,  have 
a  right  to  be  present  at  the  examination  of  witnesses  by  an  examiner.(A) 
And  such  examinations  are  public. 

The  witnesses  are  to  be  examined,  cross-examined,  and  re-examined 
orally.(c)  It  is  not  the  practice  in  this  state  to  make  use  of  written 
interrogatories  before  examiners,  as  is  done  in  England ;  although  there 
is  nothing  in  the  statute  or  rules  to  prohibit  It. 

We  have  already  stated  that  where  a  party  to  the  cause  is  to  be  ex* 
amined  as  a  witness,  the  order  for  his  examination  must  be  produced  to 
the  examiner,  before  his  examination  is  entered  upon.(c{) 

Oath  to  witnesses.  The  first  thing  to  be  done  by  the  examiner  is  to 
administer  the  oath  to  the  witnesses.  The  form  of  the  oath  is  as  fol- 
lows : — the  witness  laying  his  hand  upon,  and  kissing  the  gospel : 
"Ton  shall  true  answer  make  to  all  such  questions  as  shall  be  asked  of 
you  upon  the  examination  in  this  cause  pending  in  the  court  of  chance* 
ry  of  the  state  of  New-York,  wherein  A.  B.  is  complainant  and  C.  D. 
is  defendant,  without  favor  or  affection  to  either  party ;  and  therein 
you  shall  speak  the  truth,  the  whole  truth,  and  nothing  but  the  tnith, 
80  help  you  God.''  Or,  if  the  witness  desire  it — ''  You  do  swear  in  the 
presence  of  the  ever-living  God,  that  the  answers,"  &c.  While  taking 
this  oath,  the  witness  may  or  may  not  hold  up  his  hand,  in  his  discror 
tion.(e) 

If  the  witness  is  a  Quaker,  or  declares  that  he  has  conscientious  scru- 
ples against  taking  any  oath,  or  swearing  in  any  form,  he  will  be  allowed 
to  give  his  testimony  upon  his  solemn  affirmation,  as  follows :    '^  You 


(y)  Rule  83.      Mott    t.  Kellogg,  in        (b)  2  R.  S.  180,  ^  89,  (orig.  ^  83.) 

Chan.  Dee.  7th,  1830.  (c)  Id.  ib. 

Kz)  Idem.  (d)  Ante.  p.  262. 

(a)  Gaal  ▼.  MHler,  3  Paige,  102.  (e)  2  R.  S.  407,  ^  103,  (orig.  ^  83.) 

Vol.  I.  36                            . 
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solemnly,  sincerely,  and  truly  declare  and  affirm,  that  you  will  true 
answers  make,"  &c.  If  the  witness  believes  in  any  other  than  the 
christian  religion,  he  is  to  be  sworn  according  to  the  peculiar  ceremo- 
nies of  his  religion,  if  there  be  any  such  ceremonies,  instead  of  the  modes 
above  prescribed.(/)  In  this  latter  case  the  examiner  must  certify,  in 
his  jurat,  the  manner  in  which  the  oath  has  been  administered,  the  re- 
ligion of  the  witness,  and  that  .the  mode  pursued  is  the  usual  and  most 
solemn  form  in  which  oaths  are  most  usually  administered  to  witnesses 
professing  such  religion.(^) 

Alethod  of  examining  witnesses.  ]  The  direct  examination  of  the  wit- 
ness must  be  completed  and  signed  by  him  before  his  cross-examina- 
tion is  commenced.  Previous  to  every  adjournment  also,  the  testimony, 
so  far  as  it  has  been  taken,  must  be  read  over  to  the  witness,  and  be 
signed  by  him.(A) 

The  witness  may  be  permitted  to  explain  or  correct  any  mistake  made 
by  him,  at  any  time  before  his  examination  is  finally  closed ;  but  no 
part  of  his  testimony  previously  reduced  to  writing  can  be  erased  or  al- 
tered.(t) 

The  examination  of  each  witness  must  proceed  from  day  to  day,  until 
it  is  completed.(£) 

Counsel  have  no  right  to  advise  a  witness  that  he  is  not  bound  to  an- 
swer a  particular  question.  It  is  the  duty  of  the  examiner  to  inform  a 
witness  of  his  legal  rights.(/) 

The  questions  may  be  put  to  the  witness,  either  by  the  solicitor  or  by 
the  examiner  ;  and  the  examiner  takes  down  the  answers  in  writing  ; 
concluding  the  answer  to  each  question  before  another  one  is  put. 

Use  of  notes  by  witness.  A  witness  may  be  permitted  to  use  short 
notes  to  refresh  his  memory,  but  not  the  substance  of  his  depositions ; 
nor  may  he  transcribe  such  notes  verbatim.{m)  The  rule  is  that  he  may 
refresh  his  memory  by  notes,  as  to  dates  and  names,  because  there  is 
nothing  to  guide  the  memory  as  to  them  ;  but  he  cannot  be  allowed  to 
give  his  whole  evidence  from  writing.(n) 

Demurrer  by  witness.  If  improper  questions  are  put  to  a  witness,  he 
may,  by  a  demurrer,  object  to  answering  them.  This  species  of  de- 
murrer signifies  merely  the  witness'  tender  of  reasons  why  he  should 
not  answer  the  question ;  and  is  not,  like  a  demurrer  in  pleading,  con- 


(/)  2  R.  S.  407,  ^^  104, 106,  (orig.  {k)  Idem. 

^^  84,  85  )  (0  Taylor  ▼.  Wood,  2  Edw.  94. 

(g)  Omychund  t.  Barker,  1  Atk.  21.  (m)  Cars.  Cane.  260. 

(h)  Rule  84.  [n)  Anon.,  Arab.  252.     See  also  Shaw 

(i)  Idem.  V.  Lindsey,  15  Ves.  380. 
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fined  to  the  facts  appearing  upon  the  recoid,  but  states  the  facts  upon 
which  the  witness  relies  as  the  ground  of  his  objection  .(o) 

The  grounds  upon  which  a  witness  may  protect  himself  from  answer- 
ing interrogatories  or  questions,  are  principally,  1.  That  his  answers 
may  subject  him  to  pains  or  penalties,  or  to  a  forfeiture,  or  something 
in  the  nature  of  a  forfeiture ;  2.  That  the  disclosure  required  may  sub- 
ject him  to  a  decree  against  himself;  or  3.  That  he  cannot  answer  with- 
out a  breach  of  professional  confidence.(  p) 

Another  f^round  of  demurrer  has  been  attempted  to  be  set  up,  viz. 
that  the  question  is  immaterial  to  the  case,  or  irrelevant ;  but  it  has  been 
held  that  this  ground  of  objection  will  not  prevail ;  because  it  does  not 
concern  a  witness  to  examine  what  is  the  point  in  issue.(7) 

Where  a  witness  is  served  with  a  subpoena  duces  tecum  to  produce  a 
deed  or  other  document,  it  is  not  necessary  that  there  should  be  a  writ- 
ten interrogatory  as  to  the  feet  of  his  having  it  in  his  possession ;  and 
if,  upon  being  asked,  viva  voce^  to  produce  it,  he  objects  to  doing  so, 
either  upon  the  ground  of  his  having  an  interest  in  the  deed  or  other* 
wise,  he  may  refuse  to  do  so  without  a  formal  demurrer.  The  proper 
course  to  be  adopted  by  the  party,  in  such  a  case  is,  to  move  that  the 
witness  attend  and  produce  the  deed  and  pay  the  costs  occasioned  by  his 
refusal ;  upon  the  hearing  of  which  motion  the  court  will  decide  whether 
the  reasons  alleged  by  the  witness  are  satisfactory  or  not.(r) 

A  witness  is  not  excused  from  answering  a  question,  on  the  ground 
that  the  conduct  inquired  into  on  his  part  would  subject  him  to  a  penal- 
ty, if  the  time  limited  for  proceeding  for  the  penalty  is  past.(^) 

The  second  ground  of  objection  above  stated — ^that  the  answer  may 
lead  to  a  decree  against  the  witness,  is  available  only  in  those  cases  in 
which  the  witness  is  a  party  to  the  suit,  or  has  otherwise  a  direct  inter- 
est in  the  subject  matter.(^) 

Where  the  witness  demurs  to  the  question— -on  the  ground  that  he  can- 
not answer  without  a  breach  of  professional  confidence — he  must  name  the 
party  to  whom  he  was  attorney  or  solicitor.(u)  He  must  also  swear  that 
the  facts  from  the  discovery  of  which  he  desires  to  be  protected,  came  to 
him  in  his  capacity  of  solicitor  or  attorney  to  a  particular  person  ;  for  a 
solicitor  or  attorney,  like  any  other  witness,  is  bound  to  discover  all  se- 


(o)  Parkhurat  t.    Lowteo,    3  Swanst.  (r)  Bndshaw  ▼.  Bradshaw,  1'  Rum. 

303.  &  My.  358.    3  Swanst.  313. 

(p)  3  Dan.   555.       Daria    r.  Reid,  5  (s)  Roberts  ▼.  Ellatt,  1  Moo.  &  Malk. 

Sim.  443.  103. 

(q)  Ashton  t.  Ashton,   1    Vera.   165.  (0  3  Dan.  556. 

Bat  see  9  Price,  4S6.  («)  Parkhuist  r.  tiowtsn»  3  Swanst. 

194,  801. 
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crets  of  bis  client  which  he  did  not  come  to  the  knowledge  of  in  his  re- 
laiion  of  solicitor  or  attorney  to  his  client.(v)  It  must  also  appear  that 
the  knowledge  came  to  him  in  the  character  of  a  professional  adviser, 
and  in  such  character  only.  Therefore,  where  a  demurrer  stated  that 
the  witness  was  the  attorney  or  ngetU  for  a  person,  it  was  held  not  suf- 
ficiently precise ;  for  an  agent  may  only  be  a  steward  or  ser7ant,(i0) 

But  it  is  not  necessary  that  the  facts  should  hlive  been  communicated 
to  jthe  witness  in  relation  to  a  suit  pending,  or  even  in  contemplation  of 
9  aiiit.  If  the  witness  was  consulted  professionally,  or  the  fact3  were 
communicated  to  him  for  the  purpose  of  obtaining  his  advice  or  assis- 
tance, professionally,  the  communication  is  privileged,(dr) 

Tbere  is  no  reguUjr  form  of  demurrer  by  a  witness  to  a  question  or 
inteprrogatory/  It  is  sufiScient  if  he  stales  his  ireasons  why  he  should  not 
answer.(y)  He  must  submit  to  the  judgment  of  the  examiner  or  com- 
missioner, whether  he  has  not  stated  a  sufficient  reason  for  protecting 
himself  from  answering.  If  the  examiner  or  commissioner  is  of  opinion 
that  he  oughjt  to  answer,  and  he  will  not,  he  should  take  down  in  wri- 
ting the  witness'  reasons  for  declining  to  answer  \(yy)  and  if  the  reasons 
are  founded  on  facts  which  do  not  jotppe^r  upon  the  pleadings,  the 
facts  upon  which  tbey  ^ure  founded  must  also  be  stated  upon  the  oath  of 
$he  witness.(z) 

Thus,  where  a  w^tpess  demurred  to  an  interrogatory  because  she 
/claimed  an  interest  in  the  land,  it  was  disallowed  on  the  ground  that  she 
did  not  answer  to  the  interest,  nor  state  what  interest  she  claimed.(a) 

It  seemS|  however,  that  if  the  facts  upon  which  the  witness  relies  as 
the  ground  of  his  exemption,  appear  upon  the  record,  there  will  be  no 
necessity  for  re-stating  them  in  the  demurrer  \  as  where  the  witness  is 
party  to  the  suit,  and  thje  interest  he  has  in  tho  matter  appears  upon  the 
pleadings.(&) 

In  takjng  down  a  demurrer,  the  examiner  oqght  to  take  the  witness' 
statement  upon  oath.  'Wheris  this  is  not  done,  the  demurrer  must  be 
^pported  by  affidavit ;  as  it  is  necessary  the  court  should,  in  some  way 


(v)  Morgan  ▼.  Shaw*  4  Mad.  54.  {yy)  Parkharst  v.  Lowteo,  3  Swaost. 

{w)  VaUlant    v.    Dpdemead,    2    Atk.  201. 

j525.  (r)  Niglaingale  w.  Dodd,  Moa.  928. 

(x)  Ciipaby  ▼.    Cxoaby,  In  Chan.  Ap^U  (a)  Jefferson  ▼..  Pawaon,  2  Ch.  Ca. 

p,  1842.     Ilerring  ▼.  Cieobory,  23  Legal  208. 

Obs.  362.  {h)  Moa.  228.    2  Swanat.  197. 

(y)   Worria    y.   lYillJiaiiis,  2  Miollpy, 
342. 
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or  other,  have  the  sanction  of  an  oath  to  the  facts  on  which  the  objec- 
tion is  ibunded.(c) 

A  demurrer  to  two  interrogatories  may  be  allowed  as  to  one  and  over- 
ruled as  to  the  other.  (J) 

A  witness  who  demurs  to  a  question  is  not  the  proper  person  to  bring 
it  before  the  court.  If  the  party  putting  the  question  does  not  ask  for 
an  attachment,  nor  in  any  way  bring  the  point  before  the  court,  no  one 
else  can.  The  question  will  be  considered  as  waived,  or  the  demurrer 
well  taken,  unless  he  who  puts  the  question  persists  in  it,  and  takes 
measures  to  have  the  demurrer  disposed  of.(e) 

Interpreter,  If  a  witness  whom  it  is  proposed  to  examine  does  not 
understand  English^  an  order  should  be  obtained  to  appoint  an  interpre- 
ter. This  order  may  be  obtained  on  an  ex  parte  application  to  the 
court,  upon  an  affidavit  showing  the  necessity  for  it. 

The  person  appointed  must  be  sworn  to  interpret  truly ;  and  the  de- 
position is  to  be  taken  down  by  the  examiner,  from  the  interpretation, 
in  English.(/) 

The  oath  to  be  administered  to  the  interpreter,  is  as  follows:  <'You 
do  solemnly  swear  that  you  will  truly  and  faithfully  interpret  the  oath 
to  be  administered  and  the  questions  to  be  put  to  E.  F.,  a  witness  now 
to  be  examined,  out  of  the  English  language  into  the  French  language, 
and  that  you  will  truly  and  faithfully  interpret  the  answers  of  the  said 
E.  F.  thereto,  out  of  the  French  into  the  English  language." 

Signature  to  depositions.  The  signature  of  the  witness  to  his  deposi- 
tion is  absolutely  necessary ;  and  if  he  should  die  after  his  examination 
is  completed  but  before  it  Is  signed,  the  deposition  cannot  be  read.(^) 

The  testimony  of  the  witness  is  complete,  so  far  as  the  party  calling 
him  is  concerned,  when  the  direct  examination  is  finished  and  signed 
by  the  witness.  But  the  party  calling  him  is  bound  to  keep  the  witness 
before  the  examiner  a  sufficient  length  of  time  afterwards  to  enable  the 
tdverse  party  to  complete  the  cross-examination  ;  or  the  deposition  may 
be  suppressed.(/i) 

Practice  where  witness  is  in  prison^  If  the  witness  to  be  examined 
is  confined  in  prison,  so  that  he  cannot  be  examined  elsewhere,  the  ex- 
aminer will  proceed  to  the  prison,  and  take  his  examination  there,  iq 


(c)  S  Swanst.  303.  Bowman  t.  Rod-  103.  See  also  Lord  Belmore  t.  Andev- 
well,  1  Mad.  266.  Morgan  v.  Shaw,  4  son,  3  Cox,  288 ;  4  Bro.  C.  C.  00,  S.  C, 
Mad.  54.  (g)  Copeiand  y.  Sunton,  1  P.  Wma, 

(d)  DaTis  ▼.  Reid,  5  Sim.  443.  414. 

(e)  Mowatt  r.  Graham,  1  £dw.  13.  (h)  Tmtteea  of  Watertown  t.  Cowen, 
(/)  Smith  T.  KirkpaUick,   1    Dick.  5  Paige,  610. 
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the  usual  manner.(t)    And  if  no  examiner  will  consent  to  go  to  the 
prison  to  take  his  examination,  a  commission  may  be  procured  for  the 

purpose. 

Where  witness  is  sick.]  In  like  manner,  if  a  witness  is  incapable,  by 
reason  of  sickness,  of  attending  at  the  examiner's  office  to  be  examined, 
the  examiner  may  go  to  the  place  of  the  witness'  residence  and  admin- 
ister the  oath,  and  take  the  deposition  of  the  witness.(A:) 

But  in  either  case,  notice  should  be  given  to  the  other  party  of  the 
time  and  place  of  examination,  in  the  usual  manner. 

Cross  examination.  The  cross-examination  of  a  witness  should  al* 
ways  commence  as  soon  as  the  direct  examination  is  finished  ;(Z)  and 
without  suffering  him  to  go  abroad.(i?i) 

It  must  be  completed  and  signed  before  the  witness  is  re-examined  by 
the  party  calling  him.(n) 

The  party  producing  a  witness  must  bring  him  before  the  examiner 
for  cross  examination,  if  it  is  not  completed  at  one  meeting ;  or  the  de- 
position in  chief  may  be  suppressed.(o)  But  if  the  witness  refuses  to  be 
cross-examined,  it  is  no  reason  for  such  suppression ;  as  the  adverse  par- 
ty should  enforce  his  right  of  cross-examination,  by  proceeding  against 
him  as  for  a  contempt.(p) 

A  complainant  cannot  read  the  cross-examination  of  one  of  the  defend- 
ant's witnesses  if  the  defendant  declines  to  read  the  examination  in 
chief.(5r) 

If  the  witness  dies  before  his  cross-examination,  his  deposition  may, 
in  some  cases,  still  be  read  ;(r)  the  court,  however,  bearing  in  mind  the 
fact  that  the  cross-examination  has  not  taken  effect ;  especially  if  it 
should  appear  that  the  party  had  lost  any  material  fact  which  was  within 
the  knowledge  of  the  witness,  and  which  could  not  have  been  proved  by 
other  means.(9) 

Where  a  party  is  examined  as  a  witness  against  another  party,  hemay 
be  cross-examined  like  any  other  witness,  by  the  party  against  whom  he 
is  called,  and  his  evidence  cannot  be  used  in  his  own  favor.(/) 

The  chancellor  has  decided  that  the  fees  of  the  examiner  upon  the 
cross-examination  of  a  witness  are  chargeable  to  the  solicitor  of  the  party 


(t)  2  Dan.  479.     Hinde's  Ch.  330.  (p)  Courtenay  ▼.  Hoakins,    2    Ruas. 

(k)  Id.  ib.     See  4  Mad.  463.  253. 

(/)  Beatagh  v.  Beatagh,  1  Hogan,  98.  (q)  Smith  v.  Biffgs,  5  Sira.  391. 

(m)  Gilb.  For.  Bom.  128.  (r)  Arundel  ▼.  Arundel,  1  Rep.  in  Ch. 

(n)  Rule  84.  90. 

[o)  Whittuck   T.  Lyaaght,  1  Sim.  &  («)  O'Callaghan  t.  Mnrphey,  2  Sch. 

Stu.  446.    5  Paige,  510.  &  Lef.  158. 

(0  Beaton  r.  Le  Roy,  1  Paige,  122. 
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for  Tirhose  benefit  or  at  whose  request  such  cross-examination  is  had, 
and  not  to  the  solicitor  of  the  party  calling  the  witness.(w) 

As  respects  the  effect  oi  a  cross-examination,  it  has  been  already  stated 
that  the  cross-examination  of  a  witness  will  not  prejudice  the  right  of 
the  party  to  move  to  suppress  his  deposition  on  the  ground  of  incom- 
petency.(t;) 

Re-examination.  After  the  examination  of  a  witness  is  finally  closed, 
h6  cannot  be  again  examined  to  tlie  same  facts,  without  the  consent  of 
the  adverse  party,  or  by  order  of  the  court,  on  suflicient  cause  shown. 
But  he  may  be  re-examined  as  to  any  new  matter  arising  out  of  the  tes- 
timony of  other  witnesses.(tr) 

On  an  application  for  liberty  to  re-examine  a  witncs^s  to  correct  a 
mistake  involving  the  direct  contradiction  of  a  material  fact,  the  court 
made  the  order,  with  a  direction  that  the  examiner  should, certify  spe- 
cially  as  to  the  circumstances.(j;) 

A  party  will  not  be  allowed  to  re-examine  a  witness  whose  memory 
has  been  refreshed  since  his  examination  closed,  except  as  to  documen- 
tary evidence.(y) 

After  a  hearing  and  final  decree  in  a  cause,  a  witness  canpot  be  re-ex- 

■ 

amined  to  explain  or  correct  his  testimony  taken  on  his  examination  in 
chief  and  read  at  the  hearing ;  unless  under  very  special  circiiiistances.(2r) 
Such  a  re-examination  rests  in  discretion ;  and  though  gmnted,  under 
peculiar  circumstances,  is  contrary  to  the  ordinary  practice  of  the 
court(o) 

How  long  examination  may  continue,^]  In  the  case  of  Ghreen  tt  ah  v. 
Wheeler  et  aL,{b)  Chancellor  Walworth  decided,  that  where  an  exami- 
nation of  witnesses  is  commenced  before  the  time  for  taking  testimony 
expires,  it  may  be  continued  by  the  examiner,  if  necessary,  after  the 
expiration  of  such  time ;  until  an  order  to  close  the  proofs  is  actually 
entered. 

Objections  to  competency  of  witTiesses.]  We  have  l)efore  stated  that 
if  a  party  wishes  to  exclude  the  testimony  of  a  witness  on  the  ground 
that  he  is  incompetent,  he  must  raise  the  objection  before  the  examiner ; 
otherwise  he  cannot  insist  upon  it  at  tlie  hearing. (c) 


(u)  Trnstees  of  Waterlown  v.  Cdwen,  412.    Ilallock  v.  Smith,  id.  640.    Sierry 

6  Paige,  510.  v.  Arden,  1  id.  62.     Newman  v.  Kendall, 

(r)  See  ante,  p.  267.  2  A.  K.  Marsh.  236. 

(tc)  Rule  84.  {a)  Beach  v.  Fulton  Bank,  3  Wend. 

(x)  Bryne  ▼.  Frere,  1  Mull.  396.  573 

(y)  Noel     ▼.     Fitzgerald,     1     Hogan,  (6)  Decided,  A u<r.  I6th,  1842. 

135.  (c)  See  ante,  p.  206. 

(z)  Gray  t.  Murray,  4  John.  Ch-  Rep. 
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Upon  the  objection  being  made,  the  examiner  is  bound  to  decide  up- 
on it.  If  he  decides  against  the  objection,  he  must  note  the  objection, 
toji^ether  with  his 'decision,  and  proceed  to  take  down  the  testimony. 
But  if  he  decides  that  the  objection  is  well  taken,,  he  should  not  take 
down  the  testimony,  unless  it  is  insisted  on  by  the  party  against  whom 
the  decision  is  made,  or  by  his  solicitor  or  counsel.(cQ 

If  the  taking  down  of  the  testimony  is  insisted  on,  the  objection  and 
decision  and  the  fact  that  it  was  so  insisted  on,  and  the  person  by  whom, 
are  to  be  noted,  and  the  testimony  taken  down.  And  in  that  case,  or 
in  case  the  examiner  has  erroneously  admitted  testimony,  the  party  ma- 
rking the  objection  may  apply  to  have  the  deposition  suppressed,  or  the 
objectionable  testimony  expunged,  with  costs.(e) 

And  where  the  deposition  is  suppressed,  or  where  the  testimony  takea 
down  in  opposition  to  the  decision  of  the  examiner  is  expunged,  no 
costs  will  be  allowed,  on  taxation,  for  such  depositions  or  testimony; 
unless  the  court  shall  so  direct,  br  the  party  shall  satisfy  the  taxing  officer 
that  the  decision  of  the  examiner  was  wrong.  (/) 

The  chancellor  has  decided  that  the  right  which  is  given  to  a  party 
by  the  85th  rule,  to  proceed  with  the  examination,  notwithstanding  the 
decision  of  the  examiner  that  the  witness  is  incompetent,  or  that  the  in- 
terrogatory is  irrelevant  and  improper,  cannot  properly  be  exercised, 
except  in  cases  where  the  solicitor  or  counsel  of  such  party  has  reason 
to  doubt  the  correctness  of  the  decision.  And  that  if  the  solicitor  or 
counsel  who  is  conducting  the  examination  insists  upon  proceeding  in  a 
case  where  there  is  no  reasonable  ground  for  doubt  as  to  the  correct- 
ness of  the  decision,  he  will  be  personally  charged  with  thef  costs  of  the 
application  to  the  court  to  suppress  the  deposition,  or  to  expunge  the 
objectionable  testimony.(^) 

And  it  was  decided,  in  the  same  case,  that  the  examiner  has  no  right 
to  reserve  the  question,  upon  an  objection  to  the  competency  of  a  wit- 
ness, or  the  propriety  of  an  interrogatory,  where  he  has  no  rational 
doubt  as  to  the  validity  of  the  objection.  It  is  |;iis  duty  in  such  cases  to 
decide  the  question,  and  leave  the  solicitor  or  counsel  conducting  the 
examination  to  proceed  with  the  illegal  testimony,  at  the  peril  of  bcinj^ 
personally  charged  with  costs. 

Where  facts  are  distinctly  put  in  issue  by  the  pleadings,  the  examin- 
er cannot  reject  evidence  which  is  material  to  prove  such  facts,  on  the 


(</)  Rule  85.  (/)  Idem. 

le)  Idem.  {g)  Scoitv.  Young,  4  Paige,  542. 
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ground  that  the  matters  put  in  issue  by  the  pleadings  are  immate- 
rial.(A) 

FUing  depo9ition8.'\  The  ezamineri  within  ten  days  after  the  order 
to  dose  the  proofs  is  entered,  on  being  applied  to  by  either  party  for 
that  purpose,  must  cause  the  depositions  and  exhibits  taken  or  produced 
before  him,  to  be  returned  and  filed  with  the  register,  assistant  register 
or  clerk.  And  unless  this  is  done,  the  examiner  is  not  entitled  to  re- 
ceive pay  for  taking  the  depositions  or  marking  the  exhibits.(t) 

Copies  of  depositions  or  exhibits  will  not  be  allowed  to  be  read  on 
the  hearing,  unless  the  original  have  been  returned  and  filed  in  the 
proper  office.(A) 

III.   B7   A   VICE   CHANCELLOR. 

In  what  cases  allowed.]  Whenever  it  shall  appear  to  a  vice  chancellor 
that  it  is  expedient  that  the  witnesses  in  any  cause  authorized  to  be  heard 
by  him  should  be  examined  in  his  presence,  he  shall  order  such  examina- 
tion to  be  had  accordingly,  either  at  a  stated  or  special  term.(/) 

And  whenever  it  shall  appear  to  the  chancellor  that  it  is  expedient 
that  the  witnesses  in  any  cause  not  authorized  to  be  heard  by  a  vice 
chancellor  should  be  examined  by  a  vice  chancellor,  the  chancellor  shall 
order  such  examination  to  be  had  before  any  vice  chancellor  to  be  de- 
signated by  him.(m) 

Whenever  an  order  for  such  examination  of  witnesses  has  been  made, 
no  witnesses  can  be  examined  by  either  party,  before  an  examiner  or 
apon  a  commission,  without  the  special  direction  of  the  chancellor  or 
vice  chancellor  making  such  original  order.(n) 

At  what  time  to  be  applied  for.]  The  chancellor  has  followed  up 
these  statutory  provisions,  by  the  67th  rule  of  the  court.  That  rule 
provides  that  where  a  cause  is  at  issue  upon  a  replication  to  the  plea  or 
answer  of  all  or  any  of  the  defendants,  and  is  in  readiness  for  hearing 
or  to  take  testimony  against  all  of  the  defendants,  if  the  complainant,  or 
any  of  the  defendants  as  to  whose  jdea  or  answer  a  replication  has 
been  filed,  desires  an  examination  of  the  witnesses  in  the  presence  of 
the  vice  chancellor,  he  may,  within  twenty  days  after  the  replication  is 
put  in,  or  after  the  cause  is  in  readiness  for  hearing  or  to  take  testimony, 
apply  to  the  court  for  that  purpose. 


(A)  Potnam  t.  Ritchie,  6  Paigo,  391.        (/)  8  R.  S.  180,  ^  00,  (orig.  \  83.) 
(t)  Rale  87.  (m)  Id.  6  01,  (orig.  &  85.) 

{k)  Idem.  (n)  Id.  $  03,  (orig.  4  86.) 
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Notice  of  such  application  should  be  given  for  the  first  regular  mo- 
tion day,  either  in  term  or  vacation,  after  such  notice,  can  be  given.(o) 

Special  cause  to  be  shown.]  But  such  order  will  not  be  granted 
without  sufficient  cause  shown,  whether  the  application  is  opposed  or 
not.(p) 

Notice  of  motion  for.]  Notice  of  the  application  must  be  given  to 
the  several  parties  who  have  a  right  to  take  testimony  in  the  cause. 
And  to  enable  a  defendant  to  give  such  notice  to  his  co-defendants, 
where  they  appear  by  a  different  solicitor,  the  complainant's  solicitor, 
as  soon  as  the  cause  is  in  readitiess  to  take  testimony,  must  give  notice 
thereof  to  each  defendant  to  whose  plea  or  answer  he  has  filer!  a  repli- 
cation ;  stating  in  such  notice  the  names  of  the  other  defendants  who 
have  a  right  to  take  testimony,  and  the  solicitors  by  whom  they  appear. 
And  the  defendant  is  allowed  twenty  days  thereafter  to  give  notice  of 
his  application. (9) 

The  chancellor  has  decided  that,  under  this  clause  of  the  67th  rule,  it 
is  not  necessary  to  give  notice  of  the  names  of  solicitors  of  defendants 
against  whom  the  bill  has  been  taken  as  confessed,  and  who  are  there, 
fore  not  entitled  to  take  testimony  in  the  cause.(r) 

Hearing  of  application.]  Upon  the  hearing  of  the  ^application,  the 
party  appljring  must  furnish  the  court  with  a  brief  abstract  of  the  mat- 
ters of  fact  in  issue,  not  exceeding  five  folios;  and  either  party  may 
read  or  refer  to  the  pleadings  of  any  of  the  parties  who  are  entitled  to 
take  testimony  in  the  cause.(^<r) 

THme  and  place  of  examining  vntnesses.]  If  the  application  for  an 
order  to  examine  witnesses  in  the  presence  of  the  vice  chancellor  is 
granted,  and  the  time  and  place  for  taking  the  testimony  is  not  designa* 
ted  in  the  order,  the  party  obtaining  the  order  must,  within  ten  days 
thereafter,  apply  to  the  vice  chancellor  to  assign  a  time  and  place  for 
that  purpose.(^) 

Notice  of  examination.]  The  party  obtaining  the  order  must  give 
to  the  adverse  party  at  least  fifteen  days  notice  of  the  time  and  place 
thus  assigned  for  the  examination.  If  he  neglects  to  apply  and  give  no- 
tice within  the  time  prescribed,  the  adverse  party  may  consider  the  or- 
der as  abandoned,  and  may  obtain  a  rule  of  course  to  produce  witnesses 
in  the  usual  form.  Or  he  may  himself  apply  to  the  vice  chancellor  and 
give  notice  of  the  time  and  place  assigned  by  him.(u) 


(0)  Rule  67.  (s)  Ruk  67. 

ip)  Idem.  It)  Rule  77. 

Iq)  Idem.  (u)  Idem, 

(r)  Germain  t.  Beach,  9  Paige,  238. 
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Furnishing  names  of  minesses.]  The  names  of  the  witnesses  to  be 
examioed  must  be  furnished  before  the  commencement  of  the  examina- 
tion,  in  the  same  manner  as  upon  an  examination  before  an  exam- 
iner.(v) 

Postponing  examinaiion,'\  If  any  material  witness  cannot  be  procur- 
red  at  the  time  and  place  appointed  or  assigned,  the  vice  chancellor 
may  postpone  the  taking  of  the  testimony  till  some  future  day,  on  pay- 
ment of  costs,  or  otherwise  in  his  discretion,  and  upon  such  terms  and 
conditions  as  he  may  think  proper.(t(7) 

Mode  of  examining  witnesses.]  The  testimony  is  to  be  taken  down 
in  the  mode  usually  adopted  in  trials  at  nisiprius^  and  the  vice  chancel- 
lor may  decide  all  questions  as  to  the  competency  of  witnesses  and  the 
relevancy  of  testimony,  or  may  in  his  discretion,  reserve  any  such  ques- 
tion until  the  hearing.(x)  Or  the  testimony  may,  in  the  discretion  of 
the  vice  chancellor,  be  taken  down  by  the  clerk  at  the  time  of  the  ex- 
amination, and  be  signed  by  the  witnesses,  in  the  mode  in  which  testi- 
mony is  taken  before  an  examiner.(y) 

Examining  a  defendant.]  An  order  for  the  examination  of  a  defen- 
dant as  a  witness  against  the  complainant,  or  a  co-defendant,  subject  to 
all  just  exceptions,  may  be  made  by  the  vice  chancellor  on  the  usual 
affidavit  But  such  order  cannot  be  granted  after  the  examination  of 
other  witnesses  has  commenced,  unless  a  sufficient  excuse  is  shown  for 
the  delay.  Such  notice  of  the  application  must  be  given  to  the  adverse 
party  as  the  vice  chancellor  may  deem  reasonable.(z) 

Motion  to  dismiss  bill]  After  the  testimony  on  the  part  of  the  com- 
I^ainant  is  closed,  and  before  the  defendant  proceeds  to  examine  any 
witnesses  on  his  part,  he  may  move  the  vice  chancellor  to  dismiss  the  bill 
for  want  of  proof.  If  the  vice  chancellor  is  satisfied  that  the  evidence 
on  the  part  of  the  complainant,  in  connection  with  the  admissions  in  the 
answer,  is  insufficient  to  sustain  the  suit,  he  may,  in  his  discretion,  de- 
cree a  dismission  of  the  bill,  or  may  reserve  the  question  till  the  hear- 
ing.(a) 

Examination  how  to  proceed.]  The  parties  must  proceed  de  die  in 
diemj  with  the  examination  of  the  witnesses,  unless  the  vice  chancellor 
shall  adjourn  for  his  own  convenience  to  a  more  distant  day.(&) 

Documentary  evidence.]    All  documentary  evidence  not  set  forth  or 


M  See  ante,  p.  380.  (z)  Rale  78. 

(w)  Rale  77.  (a)  Rule  70. 

(f)  Rale  78.  (^)fiale80. 
(y)  Role  89. 
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distinctly  referred  to  in  the  pleadings,  which  either  party  wishes  to  tise 
on  the  hearing,  must  be  produced  before  the  examination  is  closed,  and 
be  marked  as  exhibits,  unless  notice  of  the  intention  to  use  the  same  on 
the  hearing  is  given  to  the  adverse  party  before  the  examination  com- 
mences.(r) 

Testimony  to  be  drawn  ftp.]  Within  four  days  after  the  examination 
is  closed,  or  within  such  further  time  as  may  be  allowed  by  the  vice 
chancellor  for  that  purpose,  the  solicitor  for  the  party  who  obtained  the 
order  must  draw  up  a  statement  of  the  testimony,  or  of  so  much  thereof 
as  is  material  to  be  engrossed  and  filed.  And  a  copy  thereof  must  be 
served  on  the  solicitor  for  the  adverse  party,  with  a  notice  to  appear  be- 
fore the  vice  chancellor  to  have  the  testimony  settled.  This  notice  must 
be  the  same  as  upon  a  special  motion.(({) 

Testimony  to  be  settled  by  vice  chancellor.]  The  adverse  party  may 
propose  amendments  in  writing  to  this  statement  of  the  testimony ;  and 
the  vice  chancellor  may  correct  any  errors  or  omissions  therein,  wheth- 
er amendments  are  proposed  or  not.(e) 

Statement  to  beJUed.]  The  statement  of  the  testimony,  after  having 
been  settled  by  the  vice  chancellor,  must  be  correctly  engrossed  by  the 
clerk  of  the  court,  certified  by  him,  and  filed  in  his  office.(/) 

The  practice  of  examining  witnesses  before  a  vice  chancellor  is  sel- 
dom, if  ever,  resorted  to.  In  fact,  no  instance  of  the  kind  has  come  to 
my  knowledge  since  the  provisions  in  relation  thereto  in  the  revised 
statutes  were  enacted.  And  I  am  informed  by  a  gentleman  engaged  in 
very  extensive  practice,(g')  that  he  has  not  known  of  any  such  cases. 

IV.      BY  COMMISSIONERS,   UPON   A  COMMISSION. 

By  the  revised  statutes  the  chancellor  is  authorized  to  direct  a  com- 
mission to  be  issued  to  any  person  or  persons  to  take  testimony  in  any 
cause  depending  in  this  court.  The  vice  chancellors  are  also  authorized 
to  direct  such  commissions  to  be  issued  in  those  causes  which  they  are 
respectively  authorized  to  hear.(A) 

A  commission  may  also  be  issued  by  the  register,  assistant  register, 
or  either  of  the  clerks,  under  such  regulations  as  the  chancellor  may 
from  time  to  time  prescribe.(i) 


(c)  Rale  80.  (g)  Julias  Rhoades,  Esq.  of  Albany. 

(d)  Role  81.  (A)  9  R.  S.  180,  ^  84,  (orig.  ^  78.) 
ie)  Idem.  (t)  Id.  ^  86,  (orig.  ^  79.) 

(/)  Idem. 
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This  court,  however,  independent  of  any  statutory  regulations,  always 
possessed  the  power  to  issue  a  commission  for  the  examination  of  wit- 
nesses, either  in  or  out  of  the  state,  and  to  direct  the  manner  in  which 
the  same  should  be  returned. 

The  above  provisions  of  the  statute  are  only  in  affirmance  of  the  pow- 
er which  this  court  previously  possessed  and  exercised.  And  the  man- 
ner of  executing  the  commission  and  returning  the  same  depend  upon 
the  rules  and  practice  of  the  court,  and  not  upon  any  statutory  provis- 
ions ;  except  so  far  as  is  specified  in  2d  Revised  Statutes,  p.  109, 
§  89.(Ar) 

There  are  two  kinds  of  commissions  to  examine  witnesses  :  1.  To 
examine  witnesses  within  the  state  ;  and  2.  To  examine  witnesses  re- 
siding out  of  the  state— called  a  foreign  commission. 

1 .  Commission  to  examine  Witnesses  within  the  State. 

The  69th  rule  provides,  that  if  a  party  wishes  to  examine  witnesses 
residing  more  than  twenty  miles  from  an  examiner,  and  no  order  has 
been  made  to  examine  the  witnesses  in  the  presence  of  a  vice  chancel- 
lor, or  to  take  the  testimony  in  open  court  at  the  hearing,  or  for  an  is- 
sue, he  may  at  any  time  within  twenty  days  after  he  has  received  or 
served  a  notice  of  the  rule  to  produce  witnesses,  apply  for  a  com- 
mission. 

Petition  for.]  Such  commission  may  be  issued  upon  the  petition  of 
the  party  wishing  to  examine  such  witnesses.(/) 

The  petition  is  to  be  presented  to  the  register,  assistant  register,  or 
either  of  the  clerks,  and  must  state  the  names  and  residence  of  the  wit- 
nesses, and  of  the  persons  proposed  as  commissioners  ;  and  pray  that 
a  commission  may  be  issued  to  take  the  examination  of  such  wit- 
nesses.(in) 

But  the  chancellor  still  has  the  power  to  grant  a  commission,  if  he 
thinks  proper  to  do  so ;  notwithstanding  the  authority  given  to  the 
r^^ter,  &c.  by  the  statute,  to  issue  it.  Thus,  where  a  special  applica^ 
tion  was  made  to  the  court  for  a  commission,  within  the  twenty  days 
allowed  by  the  69th  rule  to  apply  to  the  register,  upon  a  notice  of  the 
application,  to  the  adverse  party,  the  court  granted  the  commission ; 
but  refused  costs  of  the  special  application  to  the  party  applying.(n) 


(k)  Brown    t.    Soathworth,   0    Paige,        (m)  Id.  &  87.    Rale  69. 
36 1 .  (n)  Clark  t.  Bandy,  6  Paige,  433. 

(0  S  R.  S.  180,  ^  86,  (orig.  ^  80.) 
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Notice.]  The  like  notice  of  this  application  must  be  given  to  the 
opposite  party,  as  is  required  in  cases  of  special  motions.(o) 

Order  for  commission.]  If  the  adverse  party  does  not  appear  and 
join  in  the  commission,  or  object  to  the  persons  named  as  commission- 
ers, a  commission  will  be  issued,  agreeably  to  the  prayer  of  the  peti- 
tion.(p) 

As  to  the  effect  of  an  order  for  a  commission,  it  has  been  decided  by 
die  vice  chancellor  of  the  first  circuit,  that  such  an  order  will  not  stay 
the  closing  of  the  proofs  until  the  commission  is  executed  and  returned, 
without  a  special  order  of  the  court.(9) 

Joining  in  commission.]  If  the  adverse  party  wishes  tp  join  in  the 
commission,  he  must,  at  the  time  of  presenting  the  petition,  furnish  the 
names  and  residence  of  the  witnesses  on  his  part,  and  they  will  be  in- 
serted in  the  commission.  If  he  is  not  satisfied  with  the  commissioners 
named  in  the  petition,  he  may  name  commissioners  on  his  part.  And 
the  register,  assistant  register  or  clerk  to  whom  the  petition  is  presentedi 
after  hearing  the  allegations  of  the  parties,  must  designate  a  suitable 
person  or  persons  to  execute  the  commission,  and  issue  the  same  ac- 
cordingly.(r) 

Application  to  court  for  commission,]  The  7Jst  rule  provides,  that 
if  it  shall  be  necessary  to  have  a  commission  in  any  case  not  specified 
in  the  69th  and  70th  rules,  or  after  the  expiration  of  the  time  therein 
limited  for  applying  to  the  register,  d^.  the  party  may  present  a  peti-- 
tion  to  the  court  for  that  purpose,  setting  out  the  facts  which  entitle 
him  to  i  special  commission.  The  usual  notice  of  this  application  must 
be  given  to  the  adverse  party. 

Carriage  of  commission]  The  party  suing  out  a  commission  is  enti- 
tled to  the  carriage  of  it  But  if  he  loses  it,  or  commits  any  gross  abuse 
in  the  execution  of  it,  so  that  it  is  necessary  to  have  the  commission  re- 
newed, the  carriage  of  the  new  commission  is  generally  entrusted  to 
the  adverse  party.(*)  Or,  if  the  adverse  party  has  not  joined  in  it,  his 
remedy  for  a  delay  is  to  enter  an  order  to  close  the  proofs  as  soon  as 
he  is  entitled  to  it,  and  thus  drive  the  party  to  a  special  motion  for 
time.  And  if  he  has  joined,  the  court  will  sometimes  indulge  him  with 
an  order  for  a  duplicate  commission,  where  it  appears  doubtful  whether 
the  other  party  will  execute  his  commission  or  not ;  especially  in  in- 


(o)  8  R.  S.  180,  ^  87.    Rait  69.  (r)  Rule  70. 

(p)  Rule  69.  \t)  HiDde's  Pr.  306.    Pnc.  Reg.  83. 

iq)  Barrett  r.    Pardow,    1   Edw.  Ch. 
Rap.  11. 
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junction  cases  where  the  object  is  delay.  Such  duplicate  commission, 
the  party  obtaining  it  may  carry  and  execute  bimself.(^) 

Manlier  of  executing  commission,^  Any  of  the  commissioners  named 
in  the  commission  may  execute  it,  in  case  the  others  neglect  or  refuse 
to  join  in  the  execution  thereof,  or  are  from  any  cause  prevented.(u) 
It  is  not  necessary  for  the  commissioners  to  take  an  oath.(i7) 

The  attendance  of  witnesses  before  the  commissioners  for  the  purpose 
of  being  examined,  may  be  compelled  by  process  of  subpoena  in  the 
same  manner  as  before  an  examiner.(tr) 

And  the  like  notice  of  the  time  and  place  of  examining  them  must  be 
giTen  to  the  adverse  party  as  is  required  for  the  examination  of  witness- 
es before  an  examiner.(2r)  This  notice  is  not  to  be  given  by  the  com- 
missioners, but  by  the  party. 

If  a  witness  served  with  a  subpoena  duces  tecum  refuses  to  produce 
the  document  mentioned  in  the  subpoena,  upon  being  required  to  do  so 
by  the  commissioners,  an  application  may  be  made  to  the  court  by 
motion ;  when,  if  the  witness  shows  no  sufficient  ground  for  withholding 
the  production,  an  order  will  be  made  that  he  attend  again  before  the 
commissioners  and  produce  it,  and  pay  the  party  the  costs  occasioned 
by  his  previous  refusal.(y) 

The  witnesses  are  also  to  be  sworn  in  the  same  manner  as  witnesses 
under  examination  by  an  examiner  ]{z)  the  commissioners  being  author- 
ised to  administer  oaths  or  affirmations  to  them.(a) 

The  parties  and  their  counsel  have  a  right  to  be  present  at  the  exami- 
nation, and  the  witnesses  may  be  examined,  cross-examined,  and  re-ex- 
amined orally .(&)  There  is  nothing  in  this  section  of  the  statute,  or  in 
the  rules,  prohibiting  their  examination  upon  written  interrogatories  an- 
nexed to  the  commission.  The  party  obtaining  the  commission  may 
doubtless,  therefore,  resort  to  interrogatories  if  he  thinks  proper ;  but 
the  adverse  party  will  not  be  thereby  deprived  of  his  right  under  the 
statute,  of  cross-examining  the  witnesses  orally,  nor  the  party  obtaining 
the  commission,  of  the  right  of  re-examining  them  orally. 

The  particular  method  of  taking  the  testimony,  and  of  objecting  to 
witnesses,  is  the  same  as  that  in  use  before  examiners,  and  is  regulated 
by  the  84th  and  85th  rules.(c) 


(/)  Id.  ib.    3  How.  Exch.  Pr.  579. 

(«)  Role  70. 

(v)  1  Hoff.  Pr.  473. 

(w)  See  ante,  p.  d70.    Role  76. 

(«)  Sea  ante,  p.  278.    Role  7d. 


(v)  Bradshaw  t.  Bradahaw,   I  Ruse. 
&  My.  358. 
(;2;)  See  ante,  p.  381. 
(a)  3  R.  S.  180  (  88,  (orig.  &  83.) 
ifi)  Id.  ib.  ^  89,  (orig.  ^  83.) 
(c)  See  ante,  p.  881  et  seq. 
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The  cooimi^sioQers  must  subscribe  their  names  to  each  sheet  of  depo- 
sitions taken  by  them.{d) 

Return  to  cominissian,]  Neither  the  statute  nor  rules  specify  any 
particular  time  within  which  commissions  are  to  be  returned.  The  time 
may  be  fixed  by  the  order  granting  the  commission,  according  to  the 
circumstances  of  each  case,  or  by  the  courts  upon  a  special  application 
under  the  71st  rule. 

After  the  examination  of  the  witnesses  is  completed  the  depositions 
are  to  be  annexed  to  the  commission ;  upon  the  back  of  which  the  re- 
turn is  endorsed  in  the  following  form :  '^  The  execution  of  this  com- 
mission appears  in  a  certain  schedule  (or  schedules)  hereunto  annexed.'' 
This  return  is  made  by  two  or  more  (generally  all)  of  the  acting  com- 
missioners, who  must  subscribe  their  names  thereto.(e) 

Commissioners  making  a  false  return,  e.  g.  by  certifying  that  a  wit- 
ness was  examined,  upon  oath,  who  was  never  examined,  are,  by  the 
English  practice,  finable.(/) 

If  any  of  the  commissioners  obstruct  the  others  in  their  examination, 
or  examine  irregularly,  such  misbehavior,  or  whatever  else  it  may  be 
necessary  to  communicate  to  the  court,  may  be  certified  by  the  commis- 
sioners in  the  return  of  the  commission.  This  may  be  done  without  affi- 
davit, because,  being  ofiicers  of  the  court,  they  are  allowed  to  certify. 
But  it  seems  that  a  party  wishing  to  avail  himself  of  such  certificate, 
must  make  an  application  supported  by  alSidavit  of  the  fact ;  otherwise 
the  court  will  not  take  notice  of  the  commissioners'  certificate  alone ; 
because  they  are  appointed  for  another  purpose,  and  are  not  to  certify 
but  of  nece9sity.(^) 

So  if  a  witness,  upon  being  produced  before  the  commissioners,  de- 
murs or  objects  to  being  examined,  they  must  return  the  objection,  with 
the  commission.(A) 

The  commissioners  enclose  the  depositions  and  the  commission,  with 
the  return  endorsed  thereon,  in  an  envelope,  seal  the  envelope,  and  sign 
their  names  upon  the  outside  of  the  package,  in  their  own  proper  hand- 
writing, and  direct  it  to  the  register,  assistant  register,  or  clerk.(i) 

In  a  recent  case  before  the  chancellor,(A:)  he  stated  it  to  be  the  settled 
practice  of  the  court,  that  a  commission  maybe  returned  by  the  commis- 
sioners by  mail  in  all  cases;  unless  there  is  a  special  order  to  the  com- 


((0  Hinde,  346.      S  R.  S.  394,  ^  S4,  (h)  3  Dan.  513,  560. 

Mb.  4,  (orig.  ^  IS.)  (i)  Brown  t.  Soathworth,  9    Paige, 

(e)  1  Smith,  350.  351. 

( f)  Hinde,  358.    Cro.  Eliz.  023.  {k)  Idem. 
ig)  Id.  ib. 
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trary.  And  he  observed  that  the  retora  of  a  eommission  by  mail  waa 
ns  safe  as  the  returxt  of  it  by  a  special  messenger ;  and  that  the  sane* 
tioaing  of  this  practice  wonld  save  the  delay  and  expense  of  special  ap- 
plications to  the  court  for  directions  in  that  class  of  cases  where  the 
commissionr  is  issned  upon  a  petition  to  the  register  or  clerk,  without  a 
previous  order  of  the  courts 

If  the  commission  is  returned  by  mail,  tbecommissionersmust  deposit 
the  packet,  directed  as  above  mentioned,  in  the  nearest  post  ojQIce,  and 
endorse  thereupon ;  "  Deposited  in  the  post  office  at . . . . ,  this  . « . .  day 
of  •  ^. .  by  A.  B.  and  C^  D^,  commisMoners." 

If  the  commission  is  directed  to  be  returned  by  a  messenger,  the  com- 
missioners, unless  the  order  names  some  particular  person,  must  deliver 
it  to  such  person  as  the  party  suing  out  the  commission  shall  designate ) 
who  will  bring  it  to  the  office  of  the  register,  ice. 

The  messenger,  on  delivering  the  commission  to  the  register,  &c., 
mnst  make  oath,  before  him,  ^  that  he  received  the  commission  from  the 
hands  of  the  commissioner  or  commissioners,  and  that  it  has  not  beeit 
opened  or  altered  since  he  received  it."(/) 

Where  a  commission  for  the  ezanunation  of  witnesses  in  Lisbon,  was 
executed,  and  forwarded  with  the  depositions  to  England,  but  the  ship 
in  which  they  were  sent  was  lost  on  the  passage,  the  court  ordered  the 
commissioners,  or  any  two  of  them,  to  transmit  the  drafts  of  the 
depositions,  and  to  certify  the  circumstances  of  the  return  of  the 
commission  ^  but  would  not  make  any  order  for  the  reading  of  the 
drafts  of  the  depositions,  (fcc,  at  the  hearing  of  the  cause,  until  after  the 
commissioners  had  made  their  return  and  certificate.(m) 

In  another  case,(n)  where  the  messenger  accidentally  lost  the  com* 
mission  upon  the  road,  and  it  was  picked  up  by  travellers,  it  was  allow- 
ed to  be  read,  upon  their  affidavit  that  they  had  not  opened  or  al* 
tered  it. 

So  where  depositions  of  witnesses  examined  in  India  were,  by  mis- 
take, transmitted  from  thence  to  the  complainant's  solicitor  by  post,  and 
the  packet  was  delivered  to  the  master  unopened,  they  were  received, 
on  the  facts  being  verified  by  affidavit.(o) 

Opening  of  packet\    When  the  commission  is  returned,  it  is  opened 


(/)  Hinde's  Pr.  353.  (n)  Smalos  v.  Cbayter,  Dick.  99. 

(m)  Barn  r«  Bam,  9  Cox,  490.     1        (o)  Kennedy   t,   ^Kennedy,    1   Hiigii« , 
Dick.  359.  311, 

Vol.  I-  39 
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by  the  chancellor  or  the  register,  &c.,  and  objections  of  every  kind  to 
the  evidence  are  taken  .and  consideied  at  the  hearing  of  the  cause.(p) 

Examining  parties  an  a  commission.]  Parties  in  the  cause  may  be 
examined  upon  a  commisision,  whenever  they  are  competent  witnesseSi 
as  well  as  before  an  examiner.(9)  But  whenever  a  party  is  to  be  ex* 
amined,  the  order  for  his  examination  must  be  produced  to  the  commis- 
sioners before  his  deposition  is  taken  ;  as  without  an  order  of  the  court, 
they  would  not  be  authorized  to  examine  a  party.(r) 

Commission  to  examine  de  bene  esse.]  A  commission  may  also 
be  issued  to  examine  witnesses  de  bene  esse,  when  necessary ;  to  be  ex- 
ecuted either  in  this  state  or  in  a  foreign  country .(«) 

2.  Commissioners  to  examine  Witnesses  out  of  the  State. 

In  what  cases  issued.]  It  sometimes  occurs  that  witnesses  whose  tes- 
timony is  important  to  the  parties  in  the  cause,  or  some  of  them,  reside 
abroad,  or  in  some  place  out  of  the  jurisdiction  of  the  court.  In  such 
cases  a  commission  to  examine  witnesses  abroad  must  be  obtained. 

Commissions  of  this  description  may  be  issued  to  take  the  depositions 
of  witnesses  in  any  country.  Where  the  country  in  which  the  witnesses 
reside  is  at  war  with  this,  the  usual  practice  appears  to  be  to  direct  it 
to  the  nearest  neutral  port ;(/)  but  in  Cahill  v.  Sheph€rd,{u)  the  court 
made  an  order  for  a  commission  to  examine  witnesses  in  Seville,  in 
Spain ;  although  there  was  then  a  war  between  England  and  Spain. 

How  obtained.]  A  foreign  commission  may  be  applied  for  by  petition 
to  the  register,  assistant  register,  or  clerk,  in  the  same  manner  as  a  com- 
mission to  examine  witnesses  within  the  state.(t7) 

But  in  some  cases  the  party  will  be  obliged  to  make  a  special  appli- 
cation to  the  court.  For  instance,  in  a  petition  and  commission  under 
the  69th  rule,  the  names  of  the  witnesses  must  be  stated  ;  and  there  are 
sometimes  various  provisions  necessary  in  a  foreign  commission,  which 
the  register  is  authorized  to  insert  in  the  order.  Sometimes  also  the 
party  allows  the  time  for  applying  for  the  register,  &c.,  to  pass  by  with- 
out having  presented  a  petition  to  him.  For  these  reasons  it  is  quite 
common  to  npply  to  the  court  itself  for  an  order. 

This  practice  is  authorized  by  the  7Ist  rule ;  which  provides,  that  if 


(«}  Strike  ▼.  McDonald,  8  Harris  &        (s)  See  8  Dan.  548.    Hinde,  315. 

Gfll,  l?fi.  (0  ▼•  Romney,  1  Amb.  62. 

(y)   Plainville  v.  Brox^n,  4  Hen.  &        (u)  19  Vea.  335. 
MudT,  $89.  iv)  See  ante,  p.  993,  994. 

(r)  Hiode,  357. 
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it  shall  be  necessary  to  have  a  commission  to  examine  witnesses  in  any 
case  not  provided  for  in  the  69th  and  70th  rules,  or  after  the  expiration 
of  the  time  therein  limited  for  making  an  application  to  the  register,  as- 
sistant register,  or  clerk,  the  party  may  present  a  petition  to  the  court 
for  that  purpose,  setting  out  the  facts  which  entitle  him  to  a  special 
commission.  The  usual  notice  of  this  application  must  be  given  to  the 
adverse  party. 

Duplicate  commiasion,]  Where  the  adverse  party  will  join  in  the 
eonunission,  the  court  will  sometimes  give  him  liberty  to  take  out  a  du- 
plicate and  transmit  it  to  his  own  commissioner.(t£^)  But  if  the  oppo- 
site party  has  thus  an  opportunity  of  joining,  and  fails  to  do  so,  he  will 
not  be  permitted  to  sue  out  a  new  commission  to  the  same  place  him- 
self, except  on  special  grounds.(ar) 

Number  of  commissioners.]  Four  is  the  usual  number  of  commis- 
sioners ;(y)  but  where  the  commission  is  to  be  executed  in  a  foreign 
country,  particularly  if  very  distant,  it  is  the  custom  to  increase  the 
number — sometimes  as  many  as  eight  have  been  appoi[ited.(2;) 

F\frm  of  commission.]  The  commission  differs  but  little,  in  form, 
from  a  commission  to  be  executed  within  this  state  ;  unless  it  be  a  com- 
mission to  examine  foreigners  in  their  own  language;  in  which  case  it 
directs  that  they  shall  '^  be  examined  on  their  respective  corporal  oaths, 
to  be  first  taken  before  the  commissioners  or  any  two  or  more  of  them, 
sclemnly."(a) 

It  also  differs  in  another  respect  from  a  commission  to  be  executed 
within  this  state.  As  the  court  has  no  power  to  compel  foreign  com- 
missioners  to  execute  the  commission,  it  simply  authorizes  them  to  ex- 
amine the  witnesses ;  but  when  directed  to  commissioners  within  the 
state,  it  authorizes  and  requires  them  to  do  so. 

Interrogatories.]  Witnesses  examined  out  of  the  state,  if  the  paKies 
do  not  consent  to  an  oral  examination,  are  to  be  examined  on  written, 
direct,  and  cross,  interrogatories,  to  be  allowed  by  a  vice  chancellor,  or 
master  and  annexed  to  the  conimission.(&) 

If  the  opposite  party  does  not  join  in  the  commission,  the  party  ob- 
taining the  order  should  serve  him  with  the  interrogatories,  and  a  no- 
tice that  the  officer  will  be  applied  to  at  such  a  time  and  place,  to  settle 


(w)  Hoff.  Pr.  475.     Ilinde,  303.  (a)  Hiode,    379.     Ram'dssenaeal   y. 

(f)  Campbell  v.  Sougall,  19  Vet.  554.  Barker,  1  Aik.  Id.    9  Dan.  535. 

(y)   1  Newl.  410.  (6)  RaU  7S. 
(z)  Aooa.,  Atk.  633.    8  Fow.  Pr.  74. 
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and  allow  Che  interrogatories,  direct  and  eross.    ^bis  notice  should  be 
flrimilar  to  (hat  required  to  be  given  of  special  motions  (e) 

Where  there  was  a  joinder  in  a  eommission,  the  following  course  was 
taken  in  a  case  leferred  to  by  Mr.  Hoffman«(<{)  before  the  viee  chancel- 
lor of  the  first  circuit.  The  commission  was  issued  on  the  application 
of  the  defendant.  An  order  was  obtained,  on  notice,  that  the  complain- 
ant furnish  to  the  defendant's  solicitor,  and  the  defendant  furnish  to  the 
complainant's  solicitor,  the  direct  interrogatories  proposed  by  them  re- 
spectively, to  be  exhibited  within  six  days  of  the  order ;  and  that  each 
|>arty  respectively  furnish  the  other  with  his  cross  interrogatories  with* 
in  ten  days  from  the  date  of  such  order ;  and  that  the  whole  would  be 
settled  by  the  vice  chancellor  at  his  chambers  on  such  a  day,  twelve 
4ays  from  the  order. 

The  interrogatories  should  be  signed  by  connsel.(e) 
The  officer'should  endorse  his  allowance  at  the  foot  of  the  interrogato- 
ries, direct  and  cross.  (/) 

Carriage  «/*  commission^]  As  in  the  case  of  a  commission  to  be  exe- 
cuted within  this  state,  the  party  obtaining  a  foreign  commission  has 
the  right  to  transmit  or  carry  ii.(^) 

Notice  to  other  commissioners.]  The  commissioner  or  commissioners 
io  whom  -the  eommission  is  delivered,  must  keep  it  unopened  until  the 
day  of  attendance,  and  must  give  notice  of  the  time  and  place  of  exe- 
cuting it  to  all  the  other  comn;iissioners  whose  names  are  upon  the 
direction.  This  should  be  in  writing ;  and  the  party  obtaining  the  com- 
mission should  see  to  the  8ervice.(A)  By  the  English  practice,  this  is  a 
fiGitice  of  eight  days.(i) 

Notice  to  adverse  party  of  executing  commission,]  No  notice  of  the 
iime  and  place  of  executiag  a  commission  out  of  the  etate  is  necessary 
to  be  given  to  the  opposite  party,(ifc) 

One  commissioner  suffieienl.]  Any  of  the  commissioners  may  exe- 
<cute  the  commission,  in  case  the  others  neglect  or  refuse  to  join  in  the 
jexecutiop,  crare  prevented  from  att«nding.(/) 

Oath  of  commissioners.]  There  is  nothing  in  our  statute  or  rules 
niftkiDg  it  necessary  for  the  commissioners  to  take  an  oatti  before  pro- 
ceeding to  ex;eeiite  the  commission  { though  it  is  the  English  practice  for 
them  to  do  so. 


(e)   1  Hoff.  Pr.  477.     See  Rule  89.  <^)  See  ante,  p.  294. 

(d)  Brueh    t.    Van^enbcrgij,    I    Hoff.  (h)  Hinde,  334. 
;Pr.  477.  <t)  Id.  368. 

(e)  S  Fow.  Ex.  Pr.  15Q.  (k)  Rule  78. 
(/)  I  Hoff.  Pr.  478.  (/)  Rule  70. 
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Attendance  of  witnesses.]  No  compaisory  process  can  be  issued  to 
compel  the  attendance  of  witnesses  to  be  examined  who  are  resident  oat 
of  the  jurisdietioR  of  the  court.  Therefore  no  subpGsna  can  be  issued 
for  that  purpose.  If  the  witnesses  will  not  attend  voluntarily,  they  cai> 
not  be  examined ;  unless  there  is  some  statute  of  the  state,  in  which  the 
witness  resides,  compelling  him  to  appear  and  testify  upon  a  foreign 
commission^  There  is  such  a  provision  in  our  revised  statutes  respect- 
ing commissions  from  other  states.(fii) 

Oaths  to  witnesses.]  The  commissioners  are  authorized  to  administer 
oaths  or  affirmations  to  such  witnesses  as  attend  before  ibem^n)  This 
is  to  be  done  in  the  manner  already  directed  ;(o)  except  that  as  the  wit- 
ness is  examined  upon  interrogatories,  the  word  ^  interrogatcmes"  iimst 
be  substituted,  in  the  oath,  for  '<  questions." 

It  seems  that  it  is  not  necessary  for  the  commissioners  to  certify,  in 
their  return,  the  form  of  the  oath  administerod.(p) 

If  an  interpreter  is  employed,  the  same  oath  should  be  administered 
to  him  as  upon  an  examination  before  an  examiner.(7) 

Method  of  examination.]  If  the  commissioners  on  both  sides  attend 
the  execution  of  the  commission,  and  one  side  examines  and  the  other 
side  neither  examines  nor  puts  in  interrogatories,  he  will  not  be  allow- 
ed afterwards  to  examine,  except  upon  special  order  made,  on  good  cause 
shown.(r)  So  where  a  defendant  has  joined  in  a  commission,  and  his 
commissioners  do  not  attend^  or  if  upon  due  notice  being  given,  one  par- 
ty proceeds  and  examines  his  witnesses,  the  other  party,  if  he  does  not 
examine,  will  not  be  permitted  to  have  a  new  commission ;  unless  upon 
affidavit  made  of  some  reasonable  cause  of  non-attendance.(^)j 

A  commissioner  may  be  examined  as  a  witness  under  the  commission ; 
but  the  other  commissioners  have  no  power  to  enforce  his  attendance 
for  that  purpose.(/)  Under  special  circumstances,  the  court  will  permit 
a  commissioner  to  be  examined ;  even  after  the  commission  has  been 
opened  and  the  examination  of  a  witness  proceeded  with.(u) 

The  witnesses  are  to  be  examined  upon  the  interrogatories,  as  already 
stated,  and  their  testimony  to  be  reduced  to  writing  by  the  com- 
missioners. 


(m)  8  R.  S.  397,  art.  4.  (r)  Richardson  v.  Louther,  1  Ch.  Ca. 

(n)  Id.  180,  ^  88,  (ori^.  ^  82.)  174.     Hinde,  355.     1  Dick.  18. 

(o)  Seeante,  p.  281.  {s)  Hinde,  355. 

(p)  Keene  ▼.  Meade,  3  Peters,  9.     1        (/)  9  Roll.  Rep.  90. 

Hoff.  Pr.  480.  (u)  Orubb  t.  Grubb,    1     YoQDg    ^ 

{q)  See  ante,  p.  985.  Jer.  36. 
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The  title  of  the  depositions  is  written  before  commencing  the  exam* 
ination,  as  follows :  "  Depositions  of  witnesses  produced,  sworn,  and 
examined  on  the  ....  day  of  .... ,  in  the  year  • . . . ,  at  . .  • . ,  under 
and  by  virtue  of  a  commission  issued  out  of  tlie  court  of  chancery  of  the 
state  of  New- York,  in  a  certain  cause  therein  depending  and  at  issue 
between  A.  B.  complainant,  and  C.  D  defendant." 

l^he  deposition  then  goes  on  as  follows :  ''  E.  F.,  of  the  city  of  . . . . , 
in  the  state  of  . . . . ,  laborer,  aged  ....  years,  being  duly  and  publicly 
sworn  (or  affirmed)  and  examined,  on  the  part  and  behalf  of  the  com- 
plainant, deposeth  and  saith  as  follows : 

1st.  To  the  first  interrogatory  this  deponent  saith  as  follows."  Then 
must  follow  the  substance  of  the  deposition. 

The  cross-examination  is  introduced  in  a  similar  way. 

'^  To  the  first  cross*interrogatory  this  deponent  saith  as  follows : 

If  a  witness  cannot  depose  to  any  matter  contained  in  an  interroga* 
tnry,  the  deposition  must  be  taken  down  in  these  words — '^  To  such  an 
interrogatory  this  deponent  cannot  depose."(v) 

A  witness  may,  upon  his  examination,  demur  to  the  interrogatory,  in 
the  same  manner  as  upon  an  examination  before  an  examiner.(f^) 

The  witness  must  first  be  examined  upon  the  interrogatories  of  the 
party  who  produces  him,  and  then,  forthwith,  without  suffering  him  to 
go  abroad,  upon  the  cross-interrogatories  on  the  other  side.(a:) 

The  party  suing  out  the  commission  has  the  right  to  examine  the  first 
witness.(y) 

If  a  witness  does  not  understand  the  English  language,  the  course  of 
proceeding  is  the  same  as  that  to  be  pursued  where  such  a  witness  is 
.examined  before  an  examiner.(2r) 

Commissioners  are  not  bound  to  examine  each  witness  upon  all  the 
interrogatories,  but  they  may  examine  them  to  those  interrogatories  or 
parts  of  interrogatories  to  which  they  are  called  upon  to  examine 
them.(a)  They  ore  not  to  judge  what  interrogatories  are  pertinent  and 
what  are  not;  but  are  to  .examine  upon  the  interrogatories  as  they  find 
them.(6)  They  are  not  bound,  however,  to  divest  themselves  entirely 
of  all  discretion  as  to  what  is  oris  not  legal  evidence;  and  they  are  not 
obliged  to  take  all  that  is  offered  to  them  whether  it  has  the  character 


(v)  2  Dan.  512.  (z)  See  ante,  285. 

Iw)  See  ante.  p.  982.  (a)  Whitelock   ▼.    Baker,    13    Ves. 

(x)  Hinde'8      Pr.      346.  Gilb.     For.     511. 

Horn.  128.  (b)  Baker  t.  Cole,  2  Swanst.  207,  (n). 
(y)  I  Newl.  267. 
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of  evidence  or  not :  yet  they  must  be  careful  that,  in  rejecting  any  thing, 
they  do  not  reject  too  much.(c) 

The  commissioners  should  also  be  careful  not  to  take  down  from  a 
witness  matters  reflecting  upon  the  character  of  any  of  the  parties ;  un- 
less the  interrogatory  leads  to  it.  Therefore,  where  a  witness,  examin* 
ed  under  the  last  general  interrogatory,  had  testified  to  several  things 
reflecting  upon  an  individual,  which  the  commissioner  took  down,  the 
court  discharged  an  order  by  which  the  witness  was  directed  to  pay  the 
costs;  because  it  was  the  commissioner's  fault  to  take  down  any  matter 
that  was  scandalous  and  impertinent.(c() 

When  the  direct  examination  of  the  witness  is  completed,  it  must  be 

signed  by  him  and  certified  by  the  commissioners,  as  follows : 

"  E.  F. 

Examination  taken,  reduced  ] 

to  writing,  and  sworn  to 
this  ....  day  of .... , 
Before  us,  > 

J.  K. 
L.  M. 

Commissioners." 


This  should  be  done  before  his  cross-examination  is  commenced*(e) 

And  where  his  cross-examination  is  completed,  it  should  be  signed 
and  certified  in  the  same  way,  before  the  witness  is  reexamined  by 
the  party  calling  him.(/) 

Previous  to  every  adjournment  also,  the  testimony,  so  far  as  it  has 
been  taken,  must  be  read  over  to  the  witness  and  be  signed  by  h\m.{g) 

The  witness  may  be  permitted  to  explain  or  correct  any  mistake  at 
any  time  before  his  examination  is  finally  closed  ;  but  no  part  of  his 
testimony  previously  reduced  to  writing  can  be  erased  or  altered.(A) 

Method  of  examining  witness  who  does  not  speak  English,]  Under  a 
commission  to  examine  witnesses  who  cannot  speak  English,  the  usual 
and  proper  course  is  to  take  down  the  depositions  from  the  interpreter 
m  English.(i)  This,  however,  does  not  appear  to  be  absolutely  neces- 
sary ;  since,  in  some  cases,  examinations  taken  down  in  a  foreign  lan- 
guage, have  been  recognized  by  the  court.  If  the  depositions  are  taken 
down  in  the  language  of  the  witness,  thny  must  afterwards  be  translated 


(c)  Whitelock  y.  Baker,  supra, 
(<0  Anon.,  2  P.  Wms.  406. 
(«}  Rule  84. 
(/)  Idem. 


(g)  Idem. 
(h) 


(n)  Idem. 
(0  Lord  Belmore  t.  Anderson,  4  Bro. 
C.  C.  90. 
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out  of  that  language  into  the  English,  by  a  person  appointed  by  the  court 
for  such  purpose,  who  must  be  sworn  to  the  truth  of  his  translation  \{k) 
and  must  attend  at  the  office  for  the  purpose  of  making  it ;  for  the  court 
will  not  make  an  order  for  the  record  of  the  depositions  to  be  delivered 
out,  in  order  that  they  may  be  translated.(i) 

The  translation,  after  the  correctness  of  it  has  been  sworn  to,  is  an- 
nexed to  the  record,  and  an  office  copy  made  of  it,  which  will  be  per- 
mitted to  be  read  at  the  hearing ;  an  order  for  that  purpose  having 
been  previously  obtained;  which  is  usually  applied  for  at  the  same 
time  that  the  application  is  made  for  the  appointment  of  a  person  to  trans- 
late the  depositions.(m) 

ExkibitSj  how  endorsed.]  Where  a  book,  deed,  paper,  or  ether  ex- 
hibit is  proved,  the  following  endorsement  (without  which  it  cannot  be 
read  at  the  hearing,)  is  written  upon  the  exhibit  produced  and  signed 
by  the  commissioners  : 

[THtle  of  the  cause.] 
*  *'  At  the  execution  of  a  commission  for  the  examination  of  witnesses 
in  this  cause,  this  paper  writing  was  produced  and  shown  to  J^  S.,  a  wit- 
ness sworn  and  examined,  and  by  him  deposed  unto  at  the  time  of  his 
examination  on  the  complainant's  behalf,  this....  day  of  ....,  be- 
fore us, 

L  M    i  Commissioners." 

Return  to  commission,]  The  commission  and  depositions  are  to  be 
returned  in  the  same  manner  as  in  the  case  of  a  commission  executed 
within  this  state.(n) 

There  is  no  certain  time  within  which  it  is  to  be  returnable.  But  a 
reasonable  time  is  allowed  according  to  circumstances.(o) 

Where  the  commission  is  ordered  to  be  returned  without  delay^  this 
ex  vi  termini  imports  no  definite  period  wherein  the  party  is  restricted 
to  return  it.(p)  But  this  latitude  of  returning  the  commission  must 
not  be  converted  to  oppressive  purposes.  And  if  the  commission  be 
not  executed  and  returned  within  a  reasonable  time — due  allowance 
being  made  for  the  distance  and  other  concurrent  circumstances  of 


(k)  1  Newl.  279.     2  Dan.  Pr.  638. 
(/)  Fauquier  v.  Tyntc,  7  Vet.  292. 
(m)  1  Newl.  279. 
(n)  See  ante,  p.  296. 


95. 


(p)  Wake  V.  Franklin,  1  Sim.  &  Sto. 


97. 


(p)  Wake  y.  Franklin,  1  Sim  &  Stn. 
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time  and  place — the  court  upon  application,  will  interfere,  if  it  appears 
that  unnecessary  or  wilful  delay  has  occurred.  And  probably  in  a  gross 
case  it  will  so  far  interfere  as  to  make  an  order  upon  the  party  to  expe- 
dite and  return  the  commission  by  a  limited  time ;  and  in  default,  order 
the  proofs  to  be  closed,  and  let  the  cause  proceed  to  a  hearing.(9) 

The  above  is  the  English  practice,  and  is  founded  upon  the  supposi- 
tion that  the  court  has  fixed  some  period  for  the  return  of  the  commis- 
sion. By  the  practice  here,  if  the  court  has  fixed  the  time  for  the  re- 
turn of  the  commission,  and  it  is  not  returned  within  that  time,  theoppo- 
nite  party  can  close  the  proofs.  If  the  commission  is  issued  without  an 
extension  of  the  time  to  take  proofs,  the  party  can  close  the  proofs,  as 
if  no  commission  had  issued. 

Letters  rogatory. '\  Where  the  government  of  a  foreign  country  in 
which  the  witnesses  proposed  to  be  examined  reside,  refuses  to  allow 
the  commissioners  to  administer  oaths  to  such  witnesses,  or  to  allow  this 
commission  to  be  executed,  unless  it  is  done  by  some  magistrate  or  judi- 
cial officer  there,  according  to  the  laws  of 'that  country,  letters  rogatory 
must  be  issued.(r) 

These  are  directed  to  any  judge  or  tribunal  having  jurisdiction  of 
civil  causes  in  tlie  foreign  country,  recite  the  pendency  of  the  suit  in  this 
court,  and  that  there  are  material  witnesses  residing  at  that  place,  with- 
out whose  testimony  justice  cannot  be  done  between  the  parties  ;  and 
then  request  the  said  judge  or  tribunal  to  cause  the  witnesses  to  come  be- 
fore them,  and  answer  to  the  interrogatories  annexed  to  the  letters  roga- 
tory, to  cause  their  depositions  to  be  committed  to  writing  and  returned 
with  the  letters  rogatory. 

This  practice  is  derived  from  the  civil  law,  by  which  these  letters  are 
sometimes  called  letters  requisitory.(5) 

A  special  application  must  be  made  to  the  court,  to  obtain  an  order 
for  letters  rogatory.  And  Mr.  Hoffman  supposes  the  court  would  allow 
them  to  issue,  even  without  a  commission  having  been  previously  sent ; 
on  satisfactory  proof  that  the  authorities  would  not  permit  its  execu- 
tion.(/) 


(7)  Hinde,  307.  (1  Peters'  C.  C.  Rep.  936,)  and  in  Swe* 

(r)  Cororoiesioners   are    forbidden    to    den,  (d  Ves.  aen.  236.) 
tdniinisier  oaths   in    the  Island  of   St.        (s)  Nelson   t.  The   United  States,  1 
Croix,  (6  Wend.  476;)  iu  the  Havana,    Peters' C.  C.  Rep.  236. 

(0  Hoff.  Ch.  Pr.  482. 

Vol.  L  39 
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T.   BY   THE   COURT,   AT   THE   HEARING. 

The  67th  rule  of  the  court  provides,  that  where  a  cause  is  at  issue 
tijx>n  a  replication  to  the  plea  or  answer,  and  is  in  readiness  for  hearing, 
or  to  take  testimony  therein  against  all  the  defendants,  if  the  complain- 
ant, or  any  of  the  defendants  as  to  whose  plea  or  answer  a  replication 
has  been  filed,  wishes  to  have  the  testimony  taken  in  open  court,  at  the 
hearing  of  the  cause,  he  may  apply  for  an  order  to  that  effect. 

Within  twenty  days  after  the  replication  is  put  in,  or  within  twenty 
days  after  the  cause  is  in  readiness  for  hearing,  or  to  take  testimony 
against  all  the  defendants,  he  may  give  notice  of  an  application  to  the 
dourt,  for  such  an  order  for  the  first  regular  motion  day,  either  in  term 
or  vacation. 

But  such  an  order  will  not  be  granted,  without  sufficient  cause  shown, 
whether  the  application  be  opposed  or  not.  Neither  will  such  order  be 
granted  until  the  cause  is  in  readiness  for  hearing,  or  to  take  testimony, 
against  all  of  the  defendants. 

Notice  of  the  application  must  be  given  to  such  of  the  parties  as  have 
a  right  to  take  testimony  in  the  cause.  And  to  enable  a  defendant  to 
give  such  notice  to  his  co-defendants,  where  they  appear  by  a  different 
solicitor,  the  complainant's  solicitor,  as  soon  as  the  cause  is  in  readiness 
to  take  testimony,  must  give  notice  thereof  to  each  defendant  to  whose 
plea  or  answer  he  has  filed  a  replication  ;  stating  the  names  of  the  other 
defendants  who  have  a  right  to  take  testimony,  and  the  names  of  their 
solicitors.  And  the  defendant  is  to  have  twenty  days  thereafter  to  give 
notice  of  his  application. 

As  we  have  before  stated,(u)  notice  need  not  be  given  of  the  names 
of  solicitors  of  defendants  against  whom  the  bill  has  been  taken  as 
confessed. 

Upon  the  hearing  of  this  application,  the  party  making  it  must  furnish 
the  court  with  a  brief  abstract  of  the  matters  of  fact  in  issue,  not  ex- 
ceeding five  folios.  And  either  party  may  read  or  refer  to  the  plead- 
ings of  any  of  the  parties  who  are  entitled  to  take  testimony  in  the 
cause.(i?) 

To  obtain  this  order,  draw  up  an  affidavit  stating  the  nature  and 
situation  of  the  cause  and  the  facts  or  "  special  cause"  making  it  neces- 
sary or  expedient  to  have  the  witnesses  examined  in  open  court  at  the 
hearing ;  instead  of  being  examined  in  the  usual  manner ;  and  serve  a 


(w)  Ante,  p.  -390.  (v)  RuleST. 
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copy,  with  the  notice  of  motion,  within  the  time  specified  in  the  89th 
rule  for  special  motions. 

♦ 

YI.   AS   TO   THE   CREDIT   OF   WITNESSES. 

In  what  cases  proper.]  Formerly,  when  witnesses  were  examined  in 
secret,  if  either  of  the  parties  wished,  after  publication  had  passed,  to 
impeach  or  discredit  a  witness  examined  by  his  adversary,  he  was 
obliged  to  exhibit  articles  for  that  purpose.  And  he  could  not  do  so, 
as  a  matter  of  course,  but  must  have  the  sanction  of  an  order  of  the 
court,  to  be  applied  for  on  notice  to  the  adverse  party. 

But  now,  since  examinations  of  witnesses  are  to  take  place  in  public, 
upon  notice  to  the  opposite  party,  and  after  furnishing  him  with  a  list 
of  the  names  of  the  witnesses  to  be  examined,(t^)  articles  are  unneces- 
sary; the  more  especially,  as  the  adverse  party  has  a  right  to  be  present 
at  the  examination,  and  cross-examine  the  witnesses. 

Witnesses  may  be  impeached,  however,  by  examining  other  witnesses 
as  to  their  credit,  in  the  same  manner  as  the  witnesses  sought  to  be  im- 
peached were  themselves  examined  ;  except  that  the  names  of  witnesses 
examined  as  to  the  credit  of  other  witnesses  need  not  be  furnished  to 
the  opposite  party  previous  to  the  examination .(r) 

Witnesses  may  be  examined  to  discredit  other  witnesses,  by  proving 
that  previously  to  their  examination  they  had  made  declarations  contra- 
ry to  their  depositions.(y) 

At  what  time  to  be  had.]  Examinations  as  to  credit  must  be  rnade 
during  the  running  of  the  rule  to  produce  witnesses  ;  unless  some  spe- 
cial circumstances  prevent  it ;  as  for  example,  where  the  witness  to  be 
discredited  was  examined 'under  a  commission  which  was  not  returned 
until  after  the  time  for  producing  witnesses  expired.  In  such  a  case 
the  court  would  open  the  order  to  close  the  proofs  and  give  the  party 
time  to  examine  as  to  the  witness'  credit. 

Method  of  examining.]  The  rule  of  evidence  as  to  impeaching  the 
credit  of  witnesses  is  the  same  in  equity  as  at  law.  The  inquiry  must 
be  general,  as  to  the  general  character  of  tl?e  witness  for  veracity.(jr) 
A  party,  in  examining  as  to  the  credit  of  a  witness,  can  only  put  gene- 
ral questions,  as,  '^whether  you  would  believe  the  witness  upon  his 
oath."(a)    It  is  not  competent,  even  at  law,  to  ask  the  ground  of  that 


(»)  See  Role  74.  (x)  Troop  r.  Sherwood,  3  John.  Ch, 

(f  )  See  Rale  83.  Rep.  658. 

(y)  Piggott   T.    Croxhall,  1   Sim.  &        (a)  Anon.  3  Vet.  St  B.  94. 
Sta.  467. 
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opinion,  but  ot.ly  the  general  question  is  permitted.(6)  The  regular 
mode  of  examining  into  general  character  is  to  require  of  Ihe  witnesses 
whether  they  have  the  means  of  knowing  the  former  witness'  general 
character,  and  whether  upon  such  knowledge  they  would  believe  him 
upon  his  oath.(c) 

A  commission  may  be  resorted  to  for  the  purpose  of  discrediting  wit* 
nesses  not  residing  abroad,  when  necessary^  as  well  as  in  ordinary  cases. 
Where  a  commission  is  required,  it  will,  in  general,  be  directed  to  the 
same  commissioners  as  were  named  in  the  former  commission. (d)  But 
a  commission  will  not  be  directed  for  the  purpose  of  examining  witnes- 
ses abroad;  unless  in  case  of  great  emergency,  and  where  it  is 
sworn  that  no  person  here  can  prove  any  thing  as  to  the  witness' 
credit.((?) 

If  a  party,  who  has  obtained  a  commission  to  examine  a  witness  as  to 
credit,  delays  the  execution  of  it  till  after  decree,  he  will  be  made  to  pay 
the  costs.(/) 

The  method  of  proceeding  upon  an  examination  as  to  the  credit  of 
witnesses,  whether  before  the  examiner,  or  under  a  commission,  is  pre- 
cisely similar  to  thftt  employed  in  other  cases. 


SECTION    IIL 


P&OOPS   AT  THE   HEARING. 


In  what  cctses  received  ]  An  examination  viva  voce  at  the  hearing  is 
admitted  where  written  documents,  essential  to  the  justice  of  the  cause, 
have  been  neglected  to  be  proved  previously;  or  where  the  complainant, 
finding  sufficient  matier  confessed  in  the  defendant's  answer  to  ground  a 
decree  upon,  proceeds  to  a  hearing  of  the  cause  upon  bill  and  answer 
onIy.(§')  The  defendant's  answer  in  such  case  being  taken  as  true,  no 
examination  of  witnesses  is  requisite.  Therefore  the  proof  of  the  docu- 
ments referred  to  in  the  pleadings,  when  such  proof  is  necessary,  must 
be  by  witnesses,  viva  voce^  at  the  hearing.(A)    So  if  a  replication  is 


(b)  Carlos  v.  Brook,  10  Ve«.  80.  (/)  While  t.  FusseD,  I  Ves.  &  B. 

(c)  Phil.  &  Amos'  £t.  925.  151. 

(d)  Wood  T.  Hammerton,  0  Ves.  145.  (g)   Hinde's  Pr.  369.     3  John.  Ch. 

(e)  Callaghan    t.     Roohfort,    3    Atk.     489. 

U3.  (A)  Id.  ib.    See  also  Fielder  r.'  Cage, 

Prae.  Reg.  819. 


J 
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filed  ;  but  all  the  testimony  which  the  complainant  requires  is  matter  of 
record ;  he  may  prove  the  record  at  the  hearing.(i) 

What  may  he  proved.]  Proof  at  the  hearing  is  confined  to  the  verifi- 
cation of  exhibits  ]{k)  and  it  will  scarcely  ever  be  received  where  any 
thing  except  hand-writing  is  to  beestablished.(/) 

Ancient  records  and  writings  may  be  proved  at  the  hearing  ;(m)  and 
office  cc^ies  of  records.(n)  So,  deeds,  bonds,  or  other  instruments 
which  require  proof  of  their  due  execution  by  a  subscribing  witness  or 
witnesses ;  or  promissory  notes,  bills  of  exchange,  letters  or  receipts  of 
which  proof  must  be  made  of  the  hand-writing  of  the  persons  writing  or 
subscribing  the  same,  are  all  considered  as  exhibits  which  may  be  proved 
viva  voccj  at  the  hearing.(o) 

It  is  to  be  observed  that,  with  the  exception  of  documents  coming  out 
of  the  hands  of  a  public  ofiicer  having  the  care  of  such  documents, 
(which  are  proved  by  the  mere  examination  of  the  officer  to  that  fact,) 
no  exhibit  can  be  proved,  viva  voccj  at  the  hearing,  that  requires  more 
than  the  proof  of  the  execution  or  of  hand- writing,  to  substantiate  ii>{p) 
If  it  be  any  thing  that  admits  of  cross-examination,  or  that  requires  any 
evidence  besides  that  of  hand-writing,  it  cannot  be  received.(9^)  There- 
fore a  will  cannot  be  so  proved ;  because  the  sanity  of  the  testator,  and 
other  requisites  under  the  statute,  must  be  proved.(r) 

This  rule  is  so  strictly  adhered  to  that  in  many  cases  where  an  instru- 
ment which,  prima  facie^  appears  to  be  an  exhibit,  requires  more  formal 
proof,  it  cannot  be  received  as  one.  Thus,  in  the  case  of  Earl  Pomfret 
V.  Ijord  Windsorf{s)  the  court  refused  to  admit  certain  receipts  to  be 
proved  viva  voce,  although  ordinarily  they  might  be  taken  as  exhibits ; 
because,  in  order  to  make  them  evidence  of  the  fact^hey  were  intended 
to  substantiate,  a  further  fact  must  have  been  proved  which  the  other 
side  would  have  had  a  right  to  controvert  and  cross-examine  upon.  So 
where  a  deed  was  offered  in  evidence,  the  subscribing  witnesses  to  which 
were  dead,  and  witnesses  were  produced  at  the  hearing  to  prove  the 
hand-writing  of  such  witnesses,  they  were  not  allowed  to  be  examined, 
because  something  more,  viz.  the  death  of  the  witnesses,  was  necessary 


(«)  Milla  T.  Pittman,  1  Paige,  490.  (p)  Lake  ▼.  Skinner,  1  Jac.  &  Walk. 

ik)  Gra?68  T.  Badget,   1  Atk.  444.  3    9, 15. 

Bibb,  199.  (q)  Id.  ib.      Emerson  ▼.  Berkley,  4 

(0  Bade  t.  Lingood,  1  Atk.  303.  3    Hen.  &  Manf.  441.    Ellis  ▼.  Deaoe,  3 

Fow.  Ex.  Pr.  188.    9  Ves.  sen.  473.  Moll.  63. 

(m)  3  Fow.  Ex.  Pr.  157.  vO  Eade  r.   Lingood,    1  Atk.  903. 

(n)  9  Dao.  449.  Harris  t.  Ingledew,  3  P.  Wms.  93    Nib- 

(o)  Id.  ib.  leu  ▼.  Daniel,  Bunb.  310. 

(s)  9  Ves.  479. 
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to  be  proved.(0  It  has  been  also  held  that  where  a  power  is  required 
to  be  exercised  by  a  deed  executed  in  the  presence  of,  and  attested  by, 
witnesses,  the  deed  by  which  the  power  is  exercised  cannot  be  proved, 
viva  voce,  at  the  hearing  of  the  cause.(w)  So  where  a  book  in  which 
the  collector  of  a  former  rector  had  kept  accounts  of  the  receipt  of  tithes, 
was  offered  to  be  proved  viva  voce^  it  was  rejected,  because,  besides 
proving  the  hand-writing,  it  would  be  necessary  to  prove  that  it  came 
out  of  the  proper  custody,  and  that  the  writer  was  the  collector  of  the 
tithes.(v) 

If  a  document  is  impeached  by  the  answer  of  a  defendant,  it  cannot 
be  proved  viva  voce  on  the  part  of  the  complainant  against  such  defen- 
dant. Thus  where  the  answer  of  one  of  the  defendants  in  a  cause  insisted 
that  a  covenant  was  fraudulently  inserted  in  a  deed,  d&c.,  the  court  re- 
fused to  admit  such  deed  to  be  proved,  t7it;a  voce,  against  that  defendant ; 
although  it  was  held  that  it  might  have  been  so  proved  against  the  other 
defendant  who  had  not  impeached  its  authenticity.(ti^)  So  where  a  bill 
was  filed  for  the  payment  of  an  annuity,  the  circumstances  under  which 
the  annuity  deed  was  executed,  being  disputed  by  the  parties,  the  com- 
plainant was  not  allowed  to  prove  the  deed,  viva  voce^  as  an  exhibit ; 
but  leave  was  given  to  file  interrogatories  for  that  purpose.(2r) 

it  is  only,  however,  where  the  execution  or  the  authenticity  of  a  deed 
is  impeached  that  it  cannot  be  proved  viva  voce*  If  the  validity  of  it 
only  is  disputed,  it  may  be  so  proved.(y) 

Order  /or.]  No  deed  or  other  writing  can  be  proved  at  the  hearing, 
except  on  an  order  previously  obtained,  after  due  notice  to  the  adverse 
party.(«) 

The  notice  of  motion  for  such  an  order  must  describe  the  deed  with 
reasonable  particularity .(o) 

A  copy  of  the  order  must  be  served  upon  the  opposite  party. 

What  documents  may  be  read  without  being  proved,]  Documentary 
evidence,  set  out  or  distinctly  referred  to  in  the  pleadings,  and  which  is  of 
itself  evidence,  without  further  proof — ^such  as  exemplifications  of  re- 
cords, deeds  duly  acknowledged,  &c. — may  be  read  at  the  hearing,  with- 
out notice  to  the  adverse  party,  or  any  order  previously  obtained  for 


(0  Boxton  T.  Drewit,  Free,  in  Cb.  64.  (y)  Attorney  Gen.  v.  Pearson,  7  Sim. 

(u)  Braoe  v.  Blick,  7  Sim.  619.  309. 

(*;)  Lake  v.  Skinner,  1  Jac.  &  VV.  9.  {z)  Rule  75.      See  Emerson  ▼.  Berk- 

(xp)  Barfieldr.  Kelly,  4  Russ.  355.  ley,  4  Hen.  &  Munf.  441.     Barrow  t. 

(x)   Mabur    t,  Hobbs,  \    Young*     &  Rhinelander,  1  John.  Ch.  Rep.  559. 

Coll.  585.  {a)  1  Hoff.  Ch.  Pr.  490. 
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that  purpose ;  although  not  made  an  exhibit  before  the  examiner.(A)| 
And  the  17th  rule  contains  a  provision  that  where  any  deed  or  other 
instrument  in  writing,  which  is  duly  acknowledged  or  proved  in  such  a 
manner  as  to  authorize  it  to  be  read  in  evidence,  is  stated  in  the  bill,  or 
where  any  judgment  or  other  matter  of  record  is  set  out  or  distinctly 
stated  in  the  bill,  such  deed  or  instrument,  or  an  authenticated  copy  of 
the  record,  may  be  read  upon  the  hearing  of  the  cause  on  bill  and 
answer ;  unless  the  defendant  has,  in  his  answer,  denied  the  due  execu- 
tion of  such  deed,  dec.  or  the  existence  of  such  record. 

The  chancellor  has  decided  that  to  authorize  a  complainant  to  read 
deeds  or  other  instruments  in  writing  under  this  rule,  he  must  not  only 
set  out  the  deed,  &c.  in  his  bill,  but  that  he  must  also  state  therein  that 
such  deed  or  instrument  has  been  duly  acknowledged  or  proved,  in  such 
a  manner  as  to  entitle  it  to  be  read  in  evidence  without  further  proof.(c) 
It  was  also  held  in  the  same  case  that  where  the  complainant,  supposing 
that  a  deed  set  out  in  his  bill  had  been  admitted  by  the  answer  of  the 
defendant,  has  omitted  to  file  a  replication  and  prove  the  execution  of 
the  deed,  if  he  discovers  his  mistake  for  the  first  time  at  the  hearing  of 
the  cause  on  bill  and  answer,  he  should  apply  to  the  court  to  postpone 
the  further  hearing  of  the  cause  to  a  future  day,  to  enable  him  to  make 
a  special  application  for  leave  to  file  a  replication  and  prove  the  execu- 
tion of  the  deed. 

In  the  case  of  De  Peyster  v.  Oolden^{cc)  the  cause  was  set  down  for 
hearing  on  bill  and  answer,  and  it  was  asked  that  certain  receipts  might 
be  proved  at  the  hearing ;  but  leave  was  refused. 

Examination  of  witness.]^  When  the  cause  is  called  on  and  the  ex- 
hibit required  to  be  proved,  the  original  order  and  the  exhibit  described 
therein,  together  with  the  witness  to  prove  the  same,  are  to  be  produced 
to  the  register  or  clerk;  who  will  administer  the  usual  oath.  And 
by  the  English  practice,  the  examination  of  the  witness,  as  to  the  exe- 
cution, ice.  is  also  performed  by  the  register.(rf) 

On  a  re-hearing  or  appeal]  A  motion  for  leave  to  prove  exhibits, 
viva  voce^  on  a  re-hearing  before  the  lord  chancellor,  has  also  been 
granted,  in  a  case  where  the  exhibits  were  not  proved  on  the  hearing  at  the 
rolls;  saving  just  exceptions.(c)  And  a  similar  order  will  be  granted 
in  the  ordinary  case  of  appeal ;  upon  a  special  application  and  payment 

of  C08tS.(/) 


(6)  Pardee  v.  De  Gala,  7  Pai^e,  133.  {d)  Hinde,  371 

(c)  Latiing  v.  Hall,  9  Paige,  383.  {e)  Walker  v.  Symonds,  1  Meriv.  37,  n. 

(cc)  I  Edw.  63.  (J)  Higgins  v.  Mills,  5  Ruas.  287. 
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^  Subptena  to  testify  viva  voce,]  The  attendance  of  an  unwilling  wit* 
ness  to  prove  an  exhibit  at  the  hearing,  may  be  enforced  by  process  of 
subpcBna;  which  is  to  be  issued  in  the  same  manner  us  subpoBoas  <id  tes- 
tificandum in  other  cases,  and  in  a  similar  form. 

A  subpcBDa  of  this  nature  requires  the  same  personal  service  as  a  sub- 
pcBna  to  testify  in  other  cases,  and  the  same  tender  of  fees  as  upon  an 
examination  before  an  examiner.(g-) 


CHAP.   XL 

HEARIiNG. 

Sect.  1.  Prbliminart  Proceedings 
2.  Hearing  of  the  Cause. 


SECTION    I. 


PRELIMINARY   PROCEEDINGS. 


Notice  of  hearing,]  After  the  proofs  are  closed,  cither  party  may 
notice  the  cause  for  hearing  at  the  next  or  any  subsequent  termj  and 
have  it  entered  on  the  calendar  of  causes  for  the  tenn.(a) 

If  the  complainant  does  not  reply  to  the  defendant's  answer  within 
ten  days  after  it  is  deemed  to  be  sufficient,  the  cause  will  stand  for  hear- 
ing on  bill  and  answer ;  and  either  party  may  notice  it  for  hearing  as 
soon  as  it  is  in  readiness  for  hearing  against  the  other  defendants,  if 
there  are  any.(6) 

It  is  not  necessary  to  obtain  an  order,  to  set  the  cause  down  for  hear* 

ing.(c) 
Notices  of  hearing  must.be  served  upon  the  opposite  party,  where  bis 


(f  )  See  ante,  p.  880.    2  Dan.  Ch.  Pr;        (h)  Role  06. 
446.  W  Rate  88. 

(a)  Role  88. 


Ch.  XL\  PROCEEDINGS  TO  A  DECREE.  313 

solicitor  resides  over  one  hundred  miles  from  the  place  where  the  court^ 
is  held,  at  leas^  eight  days  before  the  commencement  of  the  term  ;  if  he 
resides  over  fifty  and  not  exceeding  one  hundred  miles  from  such  place, 
six  days ;  and  in  all  other  cases  at  least  four  days  previous  to  the 
term.(rf) 

Causes  must  be  noticed  for  hearing  for  the  first  day  of  temiy  or 
for  as  early  a  day  in  term  as  practicable.  But  if  a  cause  is  not  in 
readiness  for  hearing  in  time  to  notice  it  for  the  first  day  in  term,  it 
may  be  placed  at  the  foot  of  the  calendar )  and  if  the  bill  has  been  taken 
as  confessed,  may  be  heard  out  of  its  regular  order.(e) 

Note  of  issue.]  The  solicitor  noticing  tHe  cause  for  hearing,  must 
furnish  the  register,  assistant  register,  or  clerk,  who  is  to  make  up  the 
calendar,  with  a  note  of  issue  specifying  the  class  to  which  the  cause  be* 
longs,  and  the  time  from  which  it  is  entitled  to  priority.  This  must  be 
furnished  at  least  four  days  before  the  commencement  of  the  term.(/) 

Notice  to  the  register  to  set  down  the  cause,  is  not  necessary  or  tax- 
able ;  the  note  of  issue  being  all  that  is  necessary.(g') 

Case  and  abbreviation  of  pleadings^]  When  a  cause  is  heard  or  sub- 
mitted, if  the  parties  do  not  agree  upon  a  case  to  be  signed  by  them, 
containing,  with  all  requisite  brevity,  a  statement  of  the  pleadings  and 
proofs,  the  complainant  must  furnish  the  court  with  a  case.  This  should 
state  the  times  of  filing  the  bill  and  other  pleadings,  the  names  of  the 
original  parties,  the  change  of  parties,  if  any  has  taken  place,  and  a 
very  brief  history  of  the  proceedings  in  the  cause.  And  it  should  con- 
tain an  abreviation  of  the  pleadings,  not  exceeding  one  sixth  of  the 
number  of  folios  contained  \n  such  pleadings.(A) 

Method  of  making  up  the  calendar.]  In  making  up  the  calendar,  the 
causes  to  be  heard  are  arranged  in  the  following  classes*  1st.  Causes 
to  be  heard  on  bills  taken  as  confessed,  which  are  entered  according  to 
priority  from  the  date  of  the  order  to  take  the  bill  as  confessed.  2d. 
Pleas  and  demurrers ;  which  have  priority  from  the  time  of  filing  the 
same.  3d.  Causes  to  be  heard  on  bill  and  answer ;  which  take  priori- 
ty from  the  time  when  the  answer  was  put  in.  4th.  Causes  to  be  heard 
on  pleadings  or  on  pleadings  and  proofs ;  which  have  priority  from  the 
time  the  replication  was  filed. 

Causes  to  be  heard  on  exceptions,  or  upon  the  equity  reserved  in  a 
decretal  order,  must  be  placed  in  the  class  to  which  they  belonged 


(rf)  Rale  89.  >(g)  Doe  t.  Green,  3  Ptin,  347. 

{e)  Rule  93.  (A)  Rule  90. 

(/)  Idem. 

Vol.  I.  40 
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^efore  the  decretal  order  or  reference,  and  according  to  their  pri- 
ority at  that  time.  And  causes  for  re-hearing  are  to  be  arranged  in 
the  same  manner. 

Appeals  from  orders,  decrees,  or  sentences  of  the  vice  chancellors  or  sur- 
rogates, when  necessary  to  be  placed  on  the  calendar,  have  priority  in  the 
several  classes  and  over  other  causes  in  the  same  class,  except  such  as 
are  specially  directed  to  be  heard  before  the  chancellor,  from  the  time 
when  the  matter  arose  before  the  vice  chancellor,  or  surrogate.(t) 

Appeal  causes  are  to  be  placed  or  the  chancellor's  calendar,  as  of  the 
same  date  at  which  they  were  entitled  to  be  placed  on  the  calendar  of 
the  court  below.(&)  An  appeal  from  the  decision  of  the  surrogate  upon 
a  summary  application,  is  not  to  be  placed  on  the  caliendar,  but  is  heard 
as  a  special  motion.(/) 

The  court,  in  hearing  calendar  causes,  however,  may,  in  its  discretion, 
give  a  preference  to  any  particular  cause  or  description  of  causes. 

And  mortagnge  causes  of  the  4th  class  are  entitled  to  a  preference  over 
any  other  causes  of  the  same  class ;  unless  the  defendant,  previous  to 
the  hearing,  files  an  affidavit  of  merits,  and  that  his  answer  has  not  been 
put  in  for  delay.  The  filing  of  this  affidavit  should  be^otedon  the 
calendar.(m) 

Papers  necessary  to  be  furnished,]  Where  the  cause  is  heard  or  sub- 
mitted on  plea  or  demurrer  or  on  bill  and  answer,  except  in  mortgage 
and  partition  causes,  where  the  complainant's  rights  are  not  contested, 
the  court  must  be  furnished  with  copies  of  the  pleadings  and  an  abievi- 
ation  thereof  not  exceeding  one  sixth  of  the  number  of  folios  contained 
in  the  originals.(n) 

If  the  cause  is  heard  on  bill,  answer  andrepHcationjOT  on  pleadings  and 
proofs,  in  addition  to  the  case  required  by  the  90th  rule,  the  court  is  to 
be  furnished  with  copies  of  the  pleadings,  and  of  the  dispositions,  if  any, 
and  with  shortabstractsof  the  exhibits. 

On  an  appeal  or  re-hearing,  a  copy  of  the  decree  or  order  appealed 
from  or  re-heard,  must  be  furnished,  and  copies  of  the  pleadings,  ab- 
stracts, cases,  depositions,  &c.,  on  which  the  same  was  founded,  a  copy 
of  the  notice  of  appeal  filed  with  the  clerk,  and  of  the  vice  chancellor's 
opinion  if  one  was  delivered,  and  a  copy  of  the  minutes  of  the  clerk 
showing  what  papers  were  read  or  used,  or  offered  or  rejected  upon  the 
hearing  in  the  court  below.(o) 


(t)  Rule  01.  (m)  Rule  9L 

(/')  Belknap  v.  Tremble,  2  Paige,  277.         (n)  Rule  93. 

(/)  Wood  T.  Wood,  M.  S.  Nov.  20th,        (o)  Rule  93. 
1833. 
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And  the  court  has  decided  that,  upoa  the  heariaj  of  an  appeal  from  ^ 
the  seateDce  or  decree  of  a  surrogate,  the  papers  to  be  furnished  for  the 
use  of  the  chancellor  are,  the  copy  of  the  surrogate's  return,  including 
a  transcript  of  the  appeal  as  entered  in  the  court  below,  and  copies  of 
the  petition  of  appeal  and  of  the  answer  thereto,  filed  in  the  appellate 
court,  and  a  copy  of  the  points  upon  the  appeal.(p) 

It  is  the  duty  of  the  clerk  of  the  vice  chancellor  to  enter  in  the  min- 
utes of  the  court,  a  statement  of  the  pleadings,  depositions,  affidavits, 
&c.,  read  or  agreed  to  be  considered  as  read,  upon  the  hearing  of  the 
cause  before  the  yice  chancellor,  or  which  were  offered  and  rejected. 
And  where  any  mistake  has  occurred,  by  the  neglect  of  the  clerk  to  en- 
ter a  paper  as  read  which  was  in  fact  read  or  agreed  to  be  considered  as 
read  in  the  court  below,  the  minutes  may  be  corrected  on  application  to 
the  vice  chancellor.  But  papers  which  were  not  in  fact  used  or  agreed 
to  be  considered  as  read  there,  nor  offered  and  rejected,  cannot  be  used 
on  the  hearing  of  the  appeal.(9) 

Upon  exceptions  to  a  mcLster^s  report^  copies  of  the  order  of  refer- 
ence, report  and  exceptions,  and  of  such  parts  of  the  evidence,  before  the 
master,  and  of  the  pleadings,  as  are  material,  must  be  furnished. 

Where  the  cause  is  heard  upon  the  pleculings  and  the  verdict  ofajth 
ry^  a  copy  of  the  order  and  master's  report  directing  and  settling  the 
issue,  and  a  copy  of  the  clerk's  minutes  of  the  trial  and  verdict,  are  to 
be  furnished  in  addition  to  the  case  and  proceedings. 

The  necessary  papers  must  be  handed  to  the  court  when  ^he  hearing 
of  the  cause  commences.(r) 

By  whom  papers  are  to  be  furnished.]  If  the  cause  is  heard  or  sub* 
mitted  on  plea  or  demurrer ^  or  on  an  appeal,  or  on  exceptions  to  a  mas^ 
ter*s  report,  or  on  a  rehearing,  the  papers  must  be  furnished  by  the  party 
pleading,  demurring,  appealing,  or  excepting,  or  who  obtained  the  re- 
hearing, except  on  appeals  from  the  vice  chancellors,  where  the  respon- 
dent or  party  principally  interested  in,  or  entitled  to  the  benefit  of  the 
order  or  decree,  has  given  notice  of  his  election  to  furnish  the  necessa- 
ry papers  ;  in  which  case,  the  latter  is  to  furnish  them. 

In  all  other  cases  the  papers  must  be  furnished  by  the  complainant  ; 
except  that  on  an  original  hearing  upon  pleadings  and  proofs,  each  par- 
ty must  furnish  copies  of  the  testimony  and  abstracts  of  the  exhibits,  on 
his  part  only. 

And  each  party  must  deliver  to  the  court  and  to  the  adverse  parly,  a 
copy  of  the  points  on  which  he  relies ;  and  he  may  also  deliver  to  the 


(p)  Halsey  t.  Van  Amring^e,  6  Paige,        (q)  Stud  well  ?.  Palmer,  5  Paice,  168. 
W.  (r)   Raia  93.  '         b  »       • 
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court  and  to  the  adverse  party,  a  draft  of  the  minutes  of  the  decree  to 
which  he  thinks  himself  entitled.(«) 

■ 

Notice  of  motion  to  suppress  depos^itions.']  Where  a  party,  upon  the 
examination  of  witnesses  before  an  examiner  or  a  commissioner,  has  ob- 
jected to  the  competency  of  any  witness,  or  to  the  relevancy  or  propri- 
ety of  any  question,  he  may,  at  the  hearing,  apply  to  have  the  deposi- 
tion suppressed,  or  the  objectionable  testimony  expunged.  But  he  must 
give  due  notice  of  such  application,  to  the  opposite  party .(/) 


SECTION    11. 


HEARING   OF   THE    CAUSE. 


Before  whom  hearing  to  be  had.]  Whenever  a  cause  which  might  be 
heard  by  a  vice  chancellor,  shall  be  ready  to  be  set  down  for  hear- 
ing, either  party  may  apply  to  the  chancellor  for  leave  to  set  down 
the  same  for  hearing  before  the  chancellor ;  and  he  may  direct  the 
same  to  be  set  down  accordingly,  whenever,  from  the  difficulty  of 
the  case,  or  for  any  other  reason,  he  shall  think  proper.(w) 

Applications  of  this  nature  are  very  rare.  The  chancellor  is  so  over- 
whelmed with  business  that  the  case. must  be  very  difficult  or  the  rea- 
son very  substantial  to  mduce  him  to  grant  such  an  application.  The 
current  usually  sets  the  other  way. 

It  has  been  decided  that  where  a  cause  pending  before  a  vice  chancel- 
lor is  in  readiness  for  hearing,  but  cannot  be  heard  because  such  vice 
chancellor  before  his  appointment,  had  been  counsel  in  the  cause,  the 
chancellor,  upon  application  to  him,  may  direct  the  cause  to  be  heard 
before  any  other  vice  chancellor,  at  a  stated  term  of  his  court.  And  in 
such  case  the  decree  must  be  entered  with  the  clerk  of  the  circuit  where 
the  suit  was  pending  ;  the  name  of  the  vice  chancellor  before  whom  the 
cause  was  heard  being  inserted  in  the  caption  of  the  decree,  instead  of 
the  name  of  the  vice  chancellor  of  that  circuit.(v) 

Motion  to  suppress  depositions.]  In  case  notice  has  been  given  of  a 
motion  to  suppress  depositions  at  the  hearing,  it  is  usual  to  bring  it  on 
before  entering  upon  the  hearing  of  the  cause.  The  court  may  eiiher 
decide  the  question  at  once,  as  to  the  admissibility  of  the  depositions,  or 


(      Rule  75.  («)  2  R;S.  1^8,  ^60>"?-  ^  «3.) 

(/)  Rule  85.  (^')  Whitney  v.  Feet,  8  Paige,  36. 
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may  allow  them  to  be  read  de  bene  esse^  reserving  the  question  until  the 
final  deposition  of  the  cause. 

Submissions.]  If  the  parties  do  not  wish  to  argue  the  cause  orally, 
they  may  submit  the  same  to  the  court  upon  written  arguments.  All 
submissions  must  be  in  writing,  signed  by  the  parties  or  their  counsel  or 
solicitors,  and  must  be  delivered  to  the  register,  assistant  register,  or 
clerk,  where  the  court  is  held,  with  the  necessary  copies  and  papers.(t^?) 
As  to  what  papers  are  uecessary,  see  ante,  p.  314. 

On  special  motions  and  petitions  as  well  as  in  calender  causes,  the  reg- 
ister &c.,  must  mark  the  papers  and  note  them  in  his  minutes,  as  on  a 
hearing  ;  and  he  is  not  to  enter  the  submission  until  all  the  necessary 
copies  and  papers  are  furnished.(x) 

Course  of  proceeding.]  Where  the  cause  is  heard  upon  pleadings 
and  proofs^  the  complainant  opens.  The  order  of  proceeding  is  as  fol- 
lows :  The  complainant's  bill  is  first  opened,  or  the  substance  of  it 
briefly  stated,  and  the  defendant's  answer  also  by  the  junior  counsel,  (if 
there  is  more  tfian  one  counsel ;)  after  which  the  same  counsel  states 
the  case  and  the  matters  in  issue,  and  the  points  of  equity  arising  there- 
from ;  and  then  such  depositions  and  parts  of  the  defendant's  answer  as 
are  considered  essential,  are  read  by  the  complainant's  counsel.  After 
the  complainant's  evidence  has  been  read,  the  opening  counsel  for  the 
complainant  makes  his  observations  and  arguments.  Then  the  defend- 
ant's counsel  go  through  the  same  process  for  him.  The  leading  coun- 
sel for  the  complainant  is  then  heard  in  reply,  and  concludes  the  argu- 
ment. 

Where  a  replication  to  the  answer  has  been  filed,  and  the  cause  is 
heard  upon  pleadings  and  proofs,  the  allegations  set  up  in  ihe  answer 
and  which  are  not  responsive  to  the  bill,  must  be  proved,  or  the  defend- 
ant cannot  avail  himself  of  them  at  the  hearing.(y) 

Where  there  are  two  defendants,  who  set  up  adverse  claims,  the  course 
of  practice  is  for  the  complainant  to  open  ;  for  the  defendant  who  sets 
up  a  claim  against  the  other  then  to  go  on,  and  for  the  other  defendant 
to  answer;  and  there  is  no  reply  between  the  defendants  ;(j2r)  unless 
specially  directed  by  the  court. 

Upon  plea  or  demurrer ^  the  defendant  holds  the  affirmative,  and  opens 
the  argument ;  and  upon  appeal,  the  opening  argument  of  the  appellant's 
counsel  is  first  heard.     Where  the  cause  is  heard  upon  exceptions  to  a 


W  «  "J®  ^'^'  (y)  Simpson  r.  Hait,  14  John.  63. 

W  5**  ®  Vj  <*)  ^^^'^'^  ^'  ^a**  Mater,  Halst.  Dig. 

(jr)  Rule  97.  175. 
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moMer^a  reportj  the  party  excepting  opens  the  argument.  But  where 
both  parties  except,  the  complainant's  counsel  is  first  heard  upon  his 
exceptions,  and  then  the  defendant's  counsel  answers  him,  and  opens 
the  argument  upon  his  own  exceptions. 

Where  the  cause  is  heard  on  bill  and  answer,  the  course  of  proceed- 
ingeis  much  the  same  as  on  a  hearing  upon  pleadings  and  proofs.  But 
the  answer  is  to  be  wholly  read,  or  considered  as  read,  and  every  mat- 
ter set  up  in  it,  whether  responsive  to  the  bill  or  of  pure  avoidance, 
must  be  taken  «s  true.  And  this  rule  prevails  even  where  the  defend- 
ant only  avers  that  he  believes  and  hopes  to  be  able  to  prove  such 

fects-t-tf) 

No  other  evidence  is  permitted  to  be  read,  except  it  be  matters  of 
record  to  which  the  answer  refers,  and  which  are  provable  by  the  record 
itself*;  or  documents  which  may  be  proved,  viva  voce,  at  the  hearing.(&) 
We  hmve  already  examined  the  subject  of  proofs  at  the  hearing,  how- 
ever, in  the  Zi  section  of  the  last  preceding  chapter ;  to  which  the  reader 
is  referTed.(c) 

If  the  complainant  goes  to  hearing  on  bill  and  answer,  and  the  court 
^all  noi  see  "cause  to  make  a  decree  thereupon,  for  want  of  sufficient 
matter  confessed  by  the  answer,  the  bill  will  be  dismissed  with  costs. 

In  general,  where  a  cause  has  been  brought  on  for  hearing  upon  bill 
and  answer,  and  the  complainant  fails  in  making  out  his  case  for  want 
of  a  full  admission  of  it  by  the  answer,  the  court  will  permit  him  to 
reply  on  payment  of  costs.  Thus,  where  a  bill  was  brought  against 
three  several  executors  of  three  joint  factors,  one  of  whom  swore  "  he 
belie^/«ed  and  hoped  to  prove"  that  the  complainant's  demand  was  paid  ; 
whereupon  the  complainant  replied  as  to  the  other  two,  and  brought  the 
cause  on  upon  bill  and  answer  as  to  the  third,  it  was  insisted  that  the 
complainant  could  have  no  decree  for  thus  bringing  on  his  cause,  for 
though  the  defendant  had  not  directly  sworn  by  his  answer  that  the 
money  was  paid,  yet  as  he  had  sworn  he  belrieved  and  hoped  to  be  able 
to  prove  it  paid,  and  the  complainant,  by  not  replying,  had  precluded 
him  from  the  benefit  of  his  proof,  what  the  defendant  stated  upon  his 
belief  must  be  taken  to  be  true,  and  the  complainant  was  ordered  to  pay 
the  costs,  and  left  at  liberty  to  reply  to  the  answer  of  the  other  defend- 
ants,{d) 

It  may  also  be  observed  here  that  where,  after  a  cause  has  come  on  to 


(a)  BrinckerhofT  v.  Brown,  7  John.         (b)  2  Dan.  637. 
Ch.  Rep.  S17.    DaleT.  McEvers, S  Cow-        (c)  Ante,  p.  308. 
«n,  18.  {d)  Barker  v.  Wyld,  1  Vern.  140. 
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be  heard,  it  has  been  discovered  that,  through  inadvertence  although  wit- 
nesses have  been  examined,  no  replication  has  been  filed,  the  court  has 
permitted  one  to  be  filed,  nunc  pro  iunc.{e)  The  general  rule  of  the 
court,  however,  is  as  already  stated,  that  unless  a  replication  be  filed, 
the  complainant^  if  he  brings  the  cause  on  to  a  hearing,  must  submit  to 
take  the  answer  as  wholly  true ;  because  the  defendant  has  been  pre- 
vented from  proving  the  truth  thereof.(/) 

Private  hearing,]  Causes  are  not  always  heard  in  public.  Wherever 
there  are  valid  objections  to  a  public  hearing,  the  cause  may  be  heard 
privately.  Thus,  in  the  McUter  of  Lord  Porismoutbf{g)  Lord  Eldon, 
before  going  into  his  private  room  for  the  purpose  of  proceeding  with 
the  further  hearing  of  the  petition  and  affidavits  privately,  according  to 
appointment,  desired  that  it  might  be  understood  that  it  was  theimijform 
practice  in  chancery,  as  long  as  the  court  had  existed,  in  the  case  of 
family  disputes,  on  the  application  of  the  counsel  on  both  sides,  to  hear 
the  same  in  the  chancellor's  private  room  ;  and  that  what  was  so  done, 
was  not  the  act  of  the  judge  but  of  the  parties  themselves^  in  such  family 


But  in  the  more  recent  case  of  Ogle  v.  Brandlingiihy  it  was  held  that 
the  consent  of  both  parties  was  not  necessary  to  a  private  hearing.  That 
case  related  to  the  custody  of  a  young  lady  who  was  a  ward  of  the  court. 
And  it  was  stated  that  some  of  the  disclosures  made  in  the  affidavits, 
were  of  so  distressing  a  kind  as  to  render  it  a  proper  case  to  be  heard  in 
private.  The  opposite  party  would  not  consent  to  this.  The  lord  chan- 
cellor said  he  would  direct  the  case  to  be  heard  in  private,  notwithstand- 
ing that  one  of  the  parties  withheld  his  consent ;  that  he  would  act  on 
that  as  on  similar  occasions,  upon  the  responsibility  of  the  counsel,  who 
gave  him  the  assurance  that  a  private  hearing  was  proper. 

Hearing  cause  out  of  its  order.]  Although  it  is  a  general  rule  that 
causes  come  on  to  be  heard  according  as  they  stand  upon  the  calendar, 
yet  they  are  sometimes  heard  out  of  their  ordinary  course.  In  some 
cases  a  cause  noticed  for  hearing  will  be  advanced,  on  an  application  to 
the  court,  on  sufficient  cause  being  shown.(i) 

Hearing  two  causes  together.]  In  cross  suits,  and  also  in  other  suits, 
where  there  are  two  causes  between  the  same  parties,  involving  the 
same  point  in  dispute,  and  where  it  is  material  that  both  causes  should 
be  heard  together,  if  both  are  set  down  for  hearing,  but  stand  at  a  dish 


(e)  Rodney  v.  Hare,  Mos.  296.     Ante,        {g)  Coop.  Ilep.  106. 
p.  252.  (A)  2  Russ.  &  My.  688. 

(/)  Hindc,  417.  (t)  Hoyle  v.  Livesey,  1  Mer.  381. 
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tance  from  each  other,  the  court  will  permit  the  cause  which  stands  last, 
to  be  advanced,  or  that  which  stands  first  to  be  adjourned,  so  that  both 
may  come  on  at  the  same  time ;  and  likewise,  if  it  be  necessary,  the  de- 
positions taken  in  one  cause  to  be  read  in  the  other — an  order  for  that 
purpose  having  been  previously  obtained.(Ar) 

Depositions  and  bill  in  cross  suit.]  The  court  will  also  order  depo- 
sitions in  a  cross  suit  to  be  read,  on  the  account  directed  in  the  original 
suit,  though  the  cross  bill  is  dismissed.(Z)  And  a  cross  bill  for  disco ve* 
ry,  taken  pro  confesso,  will  be  ordered,  on  motion,  to  be  read  on  the 
hearing  of  the  original  cause.(f?i) 

Objecting  to  jurisdiction,]  If  a  defendant  puts  in  his  answer,  and 
goes  to  hearing  without  objecting  to  the  jurisdiction  of  the  court,  on  the 
ground  that  the  complainant  has  a  perfect  remedy  at  law,  it  is  too  late 
to  make  the  objection  at  the  hearing.(n) 

Objection  for  want  of  parties,]  The  proper  time  for  taking  an  ob- 
jection for  want  of  parties,  is  upon  opening  the  pleadings,  aud  before 
the  merits  are  discussed  ;(o)  but  it  frequently  happens  that  after  a  cause 
has  been  gone  into,  and  thoroughly  heard,  the  court  has  felt  itself  com- 
pelled to  let  it  stand  over  for  the  purpose  of  amendment.(p) 

The  objection  for  want  of  parties  ought  to  proceed  from  the  defen- 
dant ;  for  it  has  been  decided  that  the  complainant,  bringing  his  cause 
to  a  hearing  without  proper  parties,  cannot  put  it  off  without  the  con- 
sent of  the  defendant.(5')  Cases  of  exception  may  occur ;  where,  for 
instance,  the  complainant  was  not  aware  of  the  existence  of  persons 
whose  claims  could  touch  the  interests  of  those  who  were  upon  the  re- 
cord  ;  but  that  ought  to  be  clearly  established.  And  the  complainant 
ought  to  apply  as  soon  as  he  has  obtained  that  knowledge.(r) 

An  objection  at  the  hearing,  for  want  of  a  particular  party,  may  be 
obviated  by  the  complainant's  waiving  the  relief  he  is  entitled  to  against 
such  party.(5)  And  where  the  evident  consequence  of  the  establish- 
ment of  the  rights  asserted  by  the  bill,  might  be  the  giving  to  the  com- 
plainant a  claim  against  other  persons  who  are  not  parties  to  the  suit, 
the  complainant,  by  waiving  that  claim,  may  avoid  the  necessity  of 


{k)   Nevil  ▼.   Johnson,  2   Vern.    447.  (o)  Jones  ▼.  Jones,  3  A tk.  111.    Dar- 

WiRbrd   v.  Beaseley,  3  Atk.    501,    503.  went  t.  Walton,  2  Atk.  510. 

Prac.  Reg.  172.  {p)  Id.  ib. 

(/)  Lubiere    v.    Genou,    2    Ves.    579.  (q)  Innes  v.  Jackson,  16  Ves.  366. 

(m)  Corey  v.    Gerieken,  2  Mad.    43.  (r)  Id.  ib. 

(»)  Le  Roy  v.  Piatt,  4  Paige,  77.  (j)  Pawlet  v.  The  Bishop  of  Lincoln, 


2  Atk.  296. 
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making  those  persons  parties.  This,  however,  cannot  be  done  to  the 
prejudice  of  others.(^) 

In  some  cases  the  defect  of  parties  has  been  cured  at  the  hearing,  by 
the  undertaking  of  the  complainant  to  give  full  effect  to  the  utmost  rights 
which  the  absent  party  could  have  claimed ;  those  rights  being  such  as 
could  not  affect  the  interest  of  the  defendants.(t£) 

As  a  decree,  made  in  the  absence  of  proper  parties,  may  be  reversed, 
and  at  all  events  will  not  bind  those  who  are  absent  or  those  claiming 
under  them,(t;)  great  care  should  be  taken  on  the  psirt  of  the  complain- 
ant  to  have  the  necessary  parties  before  the  court,  and  that  previously 
to  his  bringing  the  cause  on  for  hearing ;  because  he  cannot  then  apply 
for  leave  to  add  parties  without  the  consent  of  the  defendant.(t£?) 

Not  only  may  the  defendant  raise  the  objection  at  the  hearing,  for 
want  of  parties,  but  the  court  itself  may  raise  the  objection  when  de- 
termining the  cause. 

Ordering  cause  to  stand  orer,  to  add  parties.]  It  appears  formerly  to 
have  been  considered  that  where  a  bill  wanted  proper  parties,  it  was  in 
the  power  of  the  court  either  to  dismiss  it  without  prejudice  to  the  com- 
plainant's right  to  file  a  new  bill,  or  to  give  leave  to  amend  ;(:r)  but  it 
seems  that  a  decree  of  the  Master  of  the  Rolls  dismissing  a  bill  for  want 
of  parties,  was  afterwards  reversed  for  that  reason ;  and  that  a  decree 
of  the  same  nature  in  the  court  of  Exchequer  was  likewise  reversed  in 
the  House  of  Lords,  and  that  since  that  time  causes  have  never  been  dis- 
missed for  want  of  parties,  but  are  only  ordered  to  stand  over  on  paying 
the  costs ;  in  order  to  give  the  complainant  an  opport.unity  to  make  the 
proper  parties.(y) 

But  if  the  objection  for  want  of  parties  is  distinctly  taken  by  the  de- 
fendant by  plea,  demurrer,  or  answer,  and  the  complainant,  notwith- 
standing, goes  to  hearing  without  amending  his  bill  by  bringing  in  the 
necessary  parties,  the  court,  in  its  discretion,  may  refuse  to  permit  the 
cause  to  stand  over,  and  may  dismiss  the  bill  with  costs.(j2;) 

And  where  the  objection  for  want  of  parties  is  not  taken  in  the  an- 
swer,  or  demurrer  or  plea,  costs  will  in  no  case  be  allowed.(a) 


(/)  Mitf.  PI.  146.  Paige,  64.    Jones  y.  Jones,  3  Atk.  111. 

(ii)  HarTsy  t.  Cooke,  4  Russ.  36.  Green  t.  Poole,  5  Bro.  C.  C.  504.     1 

(o)  Prac.  Reg.  399.  Dan.  389. 

(w)  I  Dan.  390.  (z)  Van    Epps   T.    Van   Deusen,  4 

(x)  Stafford  y.  The  City  of  London,  1  Paige,  64. 

P.  Wms.  428.  (a)  Mitchell  y.  Bailey,  3  Mad.   61. 

(y)  Anon.  9  Atk.  14.    Colt  y.  Lasnier,  Colt  y.  Lasnier,  supra.    Bat  see  Hill  y. 

9  Uowen,  330.    O'Brien  y.  Heenej,  3  Kirwan,  Jacob,  163. 
Edw.  843.    Yaa  Epps  y.  Van  Deosen,  4 

ToL.  I-  41 
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An  order  allowing  the  cause  to  stand  over  is  a  relaxation  on  the  part 
of  the  court,  and  is  always  considered  as  made  by  consent.  Therefore, 
it  cannot  be  appealed  from.(6) 

If  a  cause  comes  on  again  after  it  has  been  put  oflf  by  the  court  for 
want  of  formal  parties,  an  objection  for  want  of  other  parties,  which 
might  have  been  made  in  the  first  instance,  comes  too  latc.(c) 

Where  a  cause  is  directed  to  stand  over  for  the  purpose  of  adding  par- 
ties, and  the  complainant  neglects  to  proceed  under  the  order,  the  de- 
fendant may  move  to  dismiss  the  bill  for  want  of  prosecution,  (rf) 

Otderivg  cause  to  stand  ever  to  supply  proof si\  Leave  will  also  be 
given  by  the  court,  at  the  hearing,  for  the  cause  to  stand  over  for  the 
purpose  of  supplying  defects  in  the  testimony,  under  special  circumstan- 
ces. Thus,  a  cause  has  been  allowed  to  stand  over  to  enable  a  party  to 
procure  an  instrument  to  be  stamped,  without  which  it  could  not  be  re- 
ceived in  evidence.(6)  So,  where  in  a  suit  by  the  complainant  as  ad- 
ministrator, the  letters  of  administration  were  produced,  but  the  death 
of  the  intestate  was  not  proved,  the  testimony  was  held  insufficient,  but 
liberty  was  given  to  file  interrogatories  to  establish  the  death  of  the  in- 
testate.(/)  And  an  order  for  this  purpose  has  been  granted  on  a  bill 
to  appoint  a  trustee  to  cany  a  will  into  execution,  where  the  proof  of 
one  of  the  witnesses  to  the  will  being  abroad  was  defective  ;(§■)  to 
prove  an  instrument  mentioned  in  the  pleadings  and  not  sufficiently  es- 
tablished ;(A)  where  the  execution  of  a  will  was  proved,  but  the  wit- 
nesses had  not  been  examined  as  to  the  sanity  of  the  testator  ;(i)  in  a 
ease  where  additional  proof  was  necessary  because  an  infant  heir  against 
whom  the  suit  had  been  revived  was  held  not  bound  by  the  admission 
of  his  ancestor  :(A:)  and  where  the  loss  of  a  deed  was  not  sufficiently 
proved  to  let  in  secondary  evidence ;  butthis  was  under  special  circum- 
stances, and  the  order  was  granted  with  reluctance.(/) 

And  where  a  written  agreement  set  out  in  the  bill  was  admitted  by 
the  answer  of  one  defendant,  but  was  not  admitted  by  the  other  defen- 
dants, who  claimed  through  him,  and  the  complainant's  counsel,  under 
a  misapprehension  of  the  law,  closed  the  proofs  and  brought  the  cause 


(h)  Beresford  r.  Adair,  2  Cox's  Ca.  {e)  Wood  v.  Stane,  8  Price,  613. 

156.  (A)  Ore*?.  Johnson,  Seaton*8  Decrees, 

(c)  Jones  T.  Jones,  3  Atk.  217.  363. 

\d)    Mitchell    t.    Lowndes,    2    Cox's  (i)  Abrahams  t.  Winship,   1    Russ. 

Ca.  15.  626. 

(e)  Huddlestone  ▼.    Briscoe,   11   Ves.  {k)  Cartwright  r.   Cartwright,  Dick. 

595.  545. 

(/)  Moons  Y.  De  Bernales,  1  Russ.  301.  (/)  Cox  r.  AUingham,  Jacob,  337. 
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to  a  hearing  without  making  formal  proof  of  the  written  agreement ; 
and  the  objection  being  taken  at  the  hearing  that  the  agreement  should 
haire  been  pro>red  as  against  those  defendants  who  had  not  admitted  its 
execution,  it  was  held  that  the  court  might  suspend  the  argument  and 
give  the  complainant  an  opportunity  to  prove  the  agreement  in  the  usual 
way  before  an  examiner.(f7^) 

Default  at  the  hearing'.]  If  the  cause  is  noticed  for  hearing  on  the 
part  of  the  defendant,  and  the  complainant  fails  to  appear,  to  argue  on 
his  part,  or  does  not  furnish  the  necessary  papers,  the  bill  may  be  dis- 
missed with  costs. 

If  noticed  on  the  part  of  the  complainant,  and  the  defendant  does  not 
appear  at  the  hearing  and  furnish  the  necessary  papers  on  his  part,  the 
complainant  may  have  such  decree  as  he  is  entitled  to  by  the  case  made 
by  his  bill. 

If,  upon  an  appeal,  the  appellant  does  not  appear  and  furnish  the 
necessary  papers  when  it  is  his  duty  to  furnish  them,  the  adverse  party, 
if  he  has  noticed  the  cause  for  hearing,  may  have  the  decree  or  order 
appealed  from  affirmed,  with  costs,  by  default.  And  if  the  respondeat 
does  not  appear,  the  appellant  may  be  heard  ex  parte. 

Where  the  respondent  has  elected  to  furnish  the  papers  for  the  court 
upon  the  hearing  of  an  appeal,  if  he  does  not  appear  and  furnish  the 
necessary  papers,  his  default  may  be  entered.  And  the  adverse  party 
may  then  furnish  the  papers  and  be  heard  ex  parte ;  either  at  the  same 
term  or  the  next  term  of  the  court,  or  on  any  motion  day  previous  to 
the  next  term.(n) 

Dismissing  bill  at  the  hearing.]  If  the  bill  is  dismissed  at  the  hear* 
tog,  Upon  a  mere  defect  of  form  in  the  pleadings,  and  not  upon  the  mer- 
its of  the  case,  it  should  be  dismissed  without  prejudice  to  the  complain- 
ant's right  to  institute  a  new  suit,  if  he  thinks  proper  to  do  so  (o)  Un- 
less the  dismissal  is  accompanied  with  such  a  direction,  it  may  be  plead- 
ed in  bar  to  a  new  suit.(/>)  A  direction  of  this  kind  will  also  be  insert- 
ed where  a  bill  is  dismissed  in  consequence  of  facts  not  having  been 
properly  put  in  issue  1(9^)  or  where  the  agreement  for  the  specific  per- 
formance of  which  the  bill  was  filed  turns  out,  upon  the  evidence,  to 
be  different  from  that  actually  proved  ;(r)  or  where  it  appears  clear  that 
the  complainant  in  a  bill  for  specific  performance,  is  entitled  to  com- 


(m)  Dp«place«  ▼.   Goris,  5  Paijre,  952 ;  (p)  Mitf.  PI.  194. 

•ad  IM  Hall  t.  Latting,  0  Paige,  383.  (q)  McNeil  ▼.  Cahill,  3  Bligb,  S63. 

(n)  Rule  U6.  (r)  Woollam  t.  Hearn,  7  Ves.  899. 

(0)  Cnisier  r.  Acer,  7  Paige,  137.  Lyndaay  ▼.  Lynch,  9  Sch.  &  Lef.  I. 
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pensation,  although  he  is  precluded,  by  the  form  of  his  bill,  from  insist- 
ing upon  it.(^) 

Whether  a  bill  for  a  specific  performance  be  dismissed  without  preju- 
dice to  the  complainant's  right  to  bring  an  action  at  law,  or  not,  he  is 
still  considered  by  the  court  of  equity,  as  at  liberty  to  bring  his  action 
at  law,  upon  the  contract ;  unless  the  court  thinks  proper  specifically 
to  restrain  him,  by  injunction,  from  so  doing.(/) 

The  court  will,  sometimes,  not  only  acknowledge  the  complainant's 
right  to  bring  an  action  upon  an  agreement,  although  it  dismisses  his 
bill,  but  it  will,  in  express  terms,  give  him  leave  to  bring  his  action 
upon  the  agreement.(tt) 

In  general,  when  a  bill  is  ordered  to  be  dismissed  upon  a  contingent 
event,  the  rule  is  that  such  orders  are  not  conclusive  unless  the  words 
^<  without  further  order*'  are  added ;  and  that  where  such  words  are 
omitted,  the  defendant  must  apply  for  and  obtain  an  absolute  order  of 
dismission.(t?)  In  this  respect,  however,  the  rule  acted  upon,  where  an 
order  is  made  for  a  cause  to  stand  over  for  a  limited  time,  with  liberty 
to  the  complainant  to  add  parties,  and  in  default  thereof  that  the  bill 
should  stand  dismissed  with  costs,  ice.  is  different ;  for  it  seems  that  in 
such  cases  the  bill  is  actually  out  of  court,  without  further  order;  be- 
cause the  defendant  has  it  not  in,  his  power  to  set  it  down  again  in  a  fit 
state  to  be  heard ;  inasmuch  as  he  is  not  the  person  to  add  the  par- 
iiGS.(w) 

Retaining  bill,  with  liberty  to  bring  an  action.]  The  court  will,  in 
some  cases,  notwithstanding  it  decrees  a  dismission  of  tlie  bill,  reserve 
to  the  complainant  the  right  to  bring  an  action  at  law.  And  it  not  un- 
frequently  happens  that  the  court,  instead  of  making  a  decree  for  an 
immediate  dismissal  of  the  bill,  will  direct  it  to  be  retained  for  twelve 
months,  with  liberty  to  the  complainant,  in  the  meantime,  to  proceed 
at  law,  as  he  shall  be  advised.  In  which  case  it  forms  a  part  of  the  de- 
cree, that  if  the  complainant  shall  not  proceed  at  law,  and  go  to  trial 
within  the  time  limited,  his  bill  is  from  thenceforth  to  stand  dismissed 
with  costs,  &c. ,  but  that  in  case  the  complainant  shall  proceed  at  law 
and  go  to  trial  within  the  time  specified,  the  court  reserves  the  consid- 


(s)  Stevens  r.  Gappy,  3  Rues.  171.  (v)  Cator  ▼.  Dewar,  Seatoa  on  Decrees, 

(t)  Mortlock  ▼.  Buller,  10    Ves.    293.    357.    Stevens  ▼.  Praed,  3  Cox,  376. 

McNamara  ▼.  Arthur^  3  Ball  &  B.  349.  (w)  Id.  ib.    3  Dan.  641. 

(tt)    Edwards    y,  Hockin,    SeatoQ    on 

Decrees,  383. 
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eration  of  the  costs  of  the  suit,  and  of  all  further  directions,  until  the 
master  shall  have  made  his  report.(:r) 

The  cases  in  which  the  court  retains  th3  bill,  with  liberty  to  the 
complainant  to  proceed  at  law,  are  those  in  which  it  is  necessary  to  es- 
tablish his  right  at  law,  in  order  to  found  the  equitable  relief  ;(y)  and 
the  practice  cannot  be  made  use  of  to  enable  the  coqaplainant  to  try 
whether  he  has  any  claim  at  law ;  and  if  he  fails  there,  to  come  into 
this  court  and  try  to  raise  an  equity.(2r)  And  although  in  one  case(a) 
Lord  Thurlow  appears  to  have  expressed  an  opiniop  that  the  court,  by 
retaining  the  bill  for  a  year,  has  admitted  the  complainant's  right  to 
equitable  relief^  yet  the  better  opinion  seems  to  be  that  such  is  not  the 
necessary  consequence,  and  that  the  court  may  ultimately  determine 
against  the  complainant,  although  the  bill  has  been  retained.(6) 

In  decrees  of  this  description,  latterly,  further  directions  are  only  re* 
served  in  the  event  of  the  trial  taking  placa(c)  In  cases,  however, 
where  default  is  made  in  bringing  the  action,  the  bill  will  not  be  out  of 
court  unless  the  decree  expressly  directs  that  upon  default  the  bill  is 
to  stand  dismissed  "  without  further  order."((i) 


(«)  Seaton  oq  Decrees,  356.     S  Dan.  (b)  3  Dan.  640.     Seaton  on  Decrees, 

639.  357.    Harwood  v.  Oglander,  6  Vcs.  225, 

(y)  Walton  v.  Law,  6  Ves.  150.  (c)  Id.  ib.     Seaton  on  Decrees,  357. 

(z)  Id.  ib.  Stevens  t.  Praed,  2  Cox,  376. 

(a)  Dnke  4»f  Leeds  r.  CorporatioB  of  {d)  Seaton  on  Decrees,  357. 
New  Radnor,  2  Bro.  C.  C.  518. 
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DECREE. 

Sect.  1.  Nature,  Uses,  and  Kinds. 

2.  Form  of. 

3.  Drawing  up,  Settling,  Entering  and  Enrolling. 

4.  Docketing  and  Discharging. 
6.  Rectifying  Decree. 

I.  Before  Enrolment. 

On  Petition  or  Motion. 

Rehearing. 

By  Supplemental  Bill  in  the  Nature  of  a  Bill  of 
Review. 
II.  After  Enrolment. 

By  Petition. 

By  BUI  of  Review. 

6.  Decrees  Pro  Confesso. 

7.  Decrees  by  Default. 

8.  Decrees  by  Consent.  ^ 


SECTION     I. 

NATURE,   USES,    AND    KINDS    OF    DECREES. 

A  DECREE  is  a  sentence  or  order  of  the  court,  corresponding  to  (he 
judgment  of  a  court  of  law,  pronounced  after  the  hearing  or  submission 
of  the  cause ;  by  which  the  rights  of  the  parties  to  the  suit  are  deter- 
mined and  settled  according  to  equity  and  good  conscience. 

Decrees  are  bf  two  kinds — interlocutory  and  final. 

1st.  Interlocutory  Decrees. 

An  interlocutory  decree  is  properly  a  decree  pronounced  for  the 
purpose  of  ascertaining  matter  of  law  or  fact  preparatory  to  a  fi- 
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nal  decree.(a)  Therefore,  i^rhen  it  happens  that  some  material  cir- 
cumstance or  fact  necessary  to  be  made  known  to  the  court  is  ei* 
ther  not  stated  in  the  pleadings,  or  is  so  imperfectly  ascertained  by 
them  that  the  court  is  unable  to  determine ^noZ/y  between  the  parties ; 
and  therefore,  a  reference  to,  or  an  inquiry  before,  a  master,  or  a  trial 
of  the  facts  before  a  jury  upon  a  feigned  issue,  becomes  necessary,  the 
decree  entered  for  that  purpose  is  an  interlocutory  decree.  The  court, 
in  the  meantime,  suspends  its  final  decree  until,  by  the  master's  report, 
or  the  verdict  of  the  jury,  it  is  enabled  to  decide  finally. (b) 

It  very  seldom  happens  that  a  first  decree  can  be  final,  or  conclude 
the  cause.  Thus,  if  any  matter  of  fact  is  strongly  controverted,  the 
court  is  so  sensible  of  the  deficiency  of  trial  by  written  evidence,  that  it 
will  not  bind  the  parties  thereby,  but  will  direct  a  feigned  issue.(c) 
Where,  also,  the  object  of  the  suit  is  a  commission  for  the  partition  of 
lands,  or  to  settle  their  boundaries,  the  first  decree  is  generally  interloc- 
utory ;  the  further  directions  being  reserved  till  after  the  commission 
has  been  returned. 

But  the  most  usual  ground  for  not  making  a  perfect  decree,  in  the 
first  instance,  is  the  necessity  which  frequently  exists  for  a  reference  to 
a  master  of  the  court  to  make  inquiries,  or  to  take  accounts,  or  sell  es- 
tates and  adjust  other  matters  which  are  necessary  to  be  disposed  of.  be- 
fore a  final  decision  can  be  made  upon  the  subject  matter  of  the  suit.(rf) 
There  are  some  cases  in  which  it  is  a  rule  of  the  court  not  to  make 
any  decree  whatever  until  certain  preliminary  inquiries  have  been  made 
by  a  master.  This  rule  is  invariably  acted  upon  in  suits  for  the  specific 
performance  of  contracts.  And  the  court  will  not  permit  the  question 
whether  a  good  title  can  be  made  or  not,  to  be  argued  before  it  in  the 
first  instance ;  even  though  the  objections  to  the  title  are  stated,  and 
the  questions  arising  upon  them  are  properly  raised  by  the  pleadings.(c) 
But  the  purchaser  may  deprive  himself  of  this  right,  by  his  manner  of 
pleading,(/)  or  by  acts  in  pais — such  as  taking  possession  of  the  estate, 
or  exercising  acts  of  ownership  over  ix.(g)  But  such  acts  will  not  pre- 
clude the  purchaser  from  his  right  to  investigate  the  title  unless  the 
court  is  satisfied,  from  them,  that  he  intended  to  waive,  and  has  actually 
waived  it.(A) 


(a)  Seaton  on  Decreet,  2.  1  Newl.        (/)  Jenkins  v.  Hiles,  supra, 

Ch  Pr  323.  (?)  Fleeiwood  t.  Green,   15  Yes.  694. 

(b)  i  Harr.  Ch.  Pr.  420.  1  Mad.  310.     4  Bro.  C.  C.  494. 

(c)  Id.  ib.     Hinde,  429.  (h)  Burroughs  v.    Oakley,   3    Swanat. 
(<0  2  Dan.  632.  159. 

(e)  Id.  ib.    Jenkins  v.  Hiles,  6  Vesey, 
646. 
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The  interlocutory  decree  for  a  reference  as  to  the  title  of  a  vendor, 
directs  an  inquiry  whether  be  can  make  a  good  title  at  the  time  of  the 
reference,  not  whether  he  could  make  a  good  title  at  the  time  of  enter- 
ing into  the  contract.(t)  And,  under  such  a  reference,  it  has  been  held 
that  if  the  vendor  can  show  a  good  title  at  any  time  before  the  master's 
report,  it  will  entitle  him  to  a  decree  }{k)  and  even  after  the  report,  if 
the  vendor  can  satisfy  the  court  that  he  can  make  a  good  title  by  clear- 
ing up  the  objections  reported  by  the  master,  the  court  will  make  a 
decree  in  his  favor.(/) 

The  decree  for  a  reference  of  title,  on  a  bill  for  a  specific  perform- 
ance,  should  contain  a  declaration  that  the  contract  ought  to  be  specific- 
ally performed.(m)  Tiie  court  will  also,  in  many  cases,  make  an  inter- 
locutory decree  for  a  reference  to  a  master  to  inquire  what  persons  are 
interested  in  the  subject  matter  of  the  suit.  Thus,  in  all  cases  relating 
to  the  distribution  of  the  estate  of  an  intestate,  the  court  will,  before 
making  any  decree  afiectin^  the  estate,  or  even  ordering  an  account  of 
it  to  be  taken,  direct  a  master  to  inquire  and  report  who  were  the  next 
of  kin  of  the  intestate  at  the  time  of  his  decease,  and  whether  any  of 
them  are  living  or  dead,  and  if  dead,  who  are  their  personal  represcnta- 
tives.(n) 

An  inquiry  of  this  nature  is  always  directed,  in  cases  where  any  part 
of  the  property  in  question  devolves  upon  the  next  of  kin ;  whether  it 
be  upon  a  total,  or  upon  a  partial  or  constructive  intestacy.  And,  lat- 
terly, it  has  been  the  practice,  in  all  cases  where  the  next  of  kin  are  con- 
cerned, to  confine  the  decree,  in  the  first  instance,  to  an  inquiry  as  to  the 
next  of  kin,  and  to  reserve  all  further  directions.(o) 

The  same  course  is  generally  pursued  in  other  cases,  where  there  is 
a  fund  distributable  among  persons  constituting  a  particular  class  con- 
sisting of  numerous  individuals ;  as  in  the  case  of  a  bequest  to  the  cou- 
sins of  a  testator,  &c.  In  such  cases,  as  well  as  in  that  of  intestacy,  the 
court  will,  before  it  directs  any  steps,  to  be  taken,  either  towards  a  dis- 
tribution, or  for  ascertaining  the  amount  of  the  fund,  satisfy  itself,  by  a 
previous  reference  to  the  master,  that  all  the  individuals  constituting  the 
class  amongst  whom  the  fund  is  distributable,  are  parties  to  the  pro- 
ceeding.(p) 

It  will  also  adopt  the  same  course  of  proceeding  where  the  property 


(t)  Langford  ▼.  Pitt,  2  P.  Wms.  630.  (m)  MoIq  t.  Smith,  Jacob,  495. 

(k)  Mortlock  t.  BuUer,  10  Yes.  2»2,  (n)  S  Dan.  636. 

315.  Hepburn  ▼.  Dunlap,  1  Wheat.  179.  (o)  Id.  ib.    Seaton  on  Decrees,  73. 

(0  Paton  ▼.  Rogers,  Mad.  &  Geld.  (p)  Id.  ib. 
256. 
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18  distributable  between  one  of  two  or  more  classes  of  individuals.  And 
where  the  complainant  has  filed  his  bill  in  the  characterof  an  individual 
belonging  to  a  particular  class,  the  court  has  directed  a  preliminary  in- 
quiry whether  he  is  or  is  not  within  that  class.  Thus,  where  the  com- 
plainants filed  their  bill  in  the  character  of  next  of  kin,  an  inquiry  was 
directed  as  to  whether  they  did  or  did  not  come  within  that  descrip- 
ti(m.{q)  And  even  where  the  complainant  claimed  as  heir  at  law  of  a 
person  deceased,  through  a  great  number  of  descents,  and  in  support  of 
his  claim  had  examined  witnesses  to  prove  that  he  filled  that  character, 
the  Master  of  the  Rolls,  before  he  would  hear  the  cause,  directed  the 
master  to  inquire  who  was  the  heir  at  law  of  the  deceased.(r) 

A  decree  empowering  an  executor  to  sell  the  lands  of  his  testator,  for 
the  payment  of  debts,  and  to  report  his  proceedings  in  execution  there- 
of to  the  court,  is  not  final,  but  an  interlocutory  decree.(^)  So  a  decree 
declaring  tljie  rights  of  the  parties  merely,  and  directing  an  account  in 
conformity  therewith,  but  reserving  the  consequential  directions,  and  the 
question  of  costs,  until  the  coming  in  of  the  report,  is  an  interlocutory 
decree.(^)  So  if  a  decree  for  the  foreclosure  of  a  mortgage  merely  de- 
cides or  declares  the  rights  of  the  complainant  by  virtue  of  his  bond  and 
mortgage,  and  refers  it  to  a  master  to  compute  and  ascertain  the  amount 
due  to  him ;  reserving  all  questions  and  directions  until  the  coming  in 
and  coufirmation  of  the  master's  report,  it  is  an  interlocutory  decree 
merely ;  as  the  complainant  cannot  obtain  the  benefit  of  his  suit  until  he 
brings  the  cause  on  to  be  heard  again  upon  the  equity  reserved,  and  for 
further  directions  as  to  a  sale  of  the  mortgaged  premises  and  the  pay- 
ment of  his  debt  and  costs  out  of  the  proceeds  of  such  sale.(u) 

In  the  case  of  Travis  v.  Waiers,{v)  a  similar  principle  was  laid  down 
by  the  court  for  the  correction  of  errors.  The  bill  was  filed  for  a  spe- 
cific performance  of  an  agreement  for  the  sale  of  land  and  for  an  account 
of  payments,  &c.  The  court  of  chancery  had  decreed  a  conveyance  in 
fee  of  part  of  the  premises  to  be  executed  by  the  respondent,  and  refer- 
red it  to  a  master  to  take  an  account  of  the  quantity  of  land  to  be  con- 
veyed, and  of  the  payments,  and  to  ascertain  the  balance,  if  any  due  to 
the  respondent ;  on  the  payment  of  which  the  respondent  was  to  exe- 
cute the  conveyance.    And  the  question  of  costs  was  reserved  until  the 


(q)  John  ▼.  Jones,  Seaton  on  Decrees,  (t)  Kane  r.  Whittick,  8  Wend.   S19. 

73.  Johnson  r.  Everett,  9  Paige,  636. 

(r)  Cogan  t.  Stephens,  cited  2  Dan.  (u)  Johnson  ▼.  Everett,  supra. 

Pt.  637.  (r)  12  John.  600. 

(i)  Goodwin  r.  Miller,  3  Munf.  42. 

ToL.  1.  42 
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coming  in  of  the  master's  report.  The  court  for  the  correction  of  errors 
held  this  to  be  but  an  interlocutory  decree;  although  it  settled  the 
main  point  in  controversy  between  the  parties,  to  wit,  that  the  complain- 
ant was  entitled  to  a  specific  performance  upon  the  payment  of  the 
balance  due ;  but  it  left  other  material  questions  unsettled,  viz.  the 
quantity  of  land  to  be  conveyed^  and  the  balance  due ;  and  the  refer- 
ence to  the  roaster  was  for  the  purpose  of  investigating  and  settling 
those  points.(ir) 

And  it  is  said  by  Judge  Spencer,  in  Jaques  v.  TAe  Methodist  Episco- 
pal Churchf{x)  that  no  case  can  be  found  in  which  a  decree  directing  a 
reference  to  a  master,  or  a  feigned  issue,  for  the  purpose  of  ascertainmg 
any  material  fact  in  the  case,  has  been  held  to  be  a  final  decree. 

2.  Final  Decree. 

A  decree  is  final  when  all  the  facts  and  circumstances  material 
and  necessary  to  a  complete  explanation  of  the  matters  in  litigation 
are  brought  before  the  court,  and  so  fully  and  clearly  ascertained) 
on  both  sides,  that  the  court  is  enabled,  upon  a  full  consideration 
of  the  case  made  out  and  relied  upon  by  each  party,  ^na/Zy  to  determine 
between  them,  according  to  equity  and  good  conscience.(y)    In  other 
words,  when  a  decree  finally  decides  and  disposes  of  the  whole  merits 
of  the  cause,  and  reserves  no  further  questions  or  directions  for  the  fu- 
ture judgment  of  the  court ;  so  that  it  will  not  be  necessary  to  bring  the 
cause  again  before  the  court,  for  its  final  decision,  it  is  a  final  decree.(z) 
And  a  decree  may  be  final,  although  it  directs  a  reference  to  a  master ; 
if  all  the  consequential  directions  depending  upon  the  result  of  the  mas* 
ter's  report  are  contained  in  the  decree,  so  that  no  further  decree  of  the 
court  will  be  necessary,  upon  the  confirmation  of  the  report — to  give  the 
parties  the  full  and  entire  benefit  of  the  previous  decision  of  thecourt.(a) 
Of  this  nature  is  a  decree  directing  land  to  be  conveyed,  and  appoint- 
ing a  commissioner  to  convey  it  ;(6)  a  decree  ascertaining  the  amount 
due,  directing  a  sale,  and  giving  costs  ;(c)  or  upon  a  bill  for  a  specific 
performance,  a  decree  made  on  the  coming  in  of  a  master's  report  by 
which  the  quantity  of  land  to  be  conveyed,  and  the  balance  of  money 
to  be  paid  are  ascertained — directing  that  a  conveyance  be  executed,  on 
such  balance  being  tendered.(c{) 


(to)  See  also  Jaquea  ▼.  Meth.  Epia.  (a)  Id.  ib.      Qaackenbush  t.  Leonard, 

Church,  17  JoBo.  658.  in  Chan.  Feb.  21,  1843. 

{x)  17  John.  558.  {b)  Larue  y.  Larue,  3  Little,  361. 

(y)  Per  Sutherland,  J.,  Kane  ▼.  Whit-  (c)  Field  r.  Roes,  1  Monro,  137. 

tick,  8  Wend.  334.     1  Har.  Ch.  Pr.  430.  (d)  Travia  t.    Waters,   1   John.   Ch. 

(z)  MDls  ▼.   Hoag,  7  Paige,  18.    3  Rep.  85. 
Dan.  175. 638. 
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or  this  nature  also  is  a  decree  dismissing  the  complainant's  bill ;  which 
may  be  pleaded  in  bar  to  a  new  suit,  unless  it  is  accompanied  with  a  di- 
rection that  the  dismissal  is  to  be  without  prejudice  to  the  complainant's 
right  to  file  another  bill.(c)  Directions  of  this  sort  are  inserted  where 
the  dismissal  is  occasioned  by  any  slip  or  mistake  in  the  pleadings  or  in 
the  proof.  Thus,  formerly,  where  a  bill  was  dismissed  for  want  of  par- 
ties, it  was  expressed  to  be  without  prejudice.(/)  And  so  where  a  bill 
was  dismissed  in  consequence  of  facts  not  having  been  properly  put  in 
issue  ;{g)  or  of  the  agreement  for  the  specific  performance  of  which  the 
bill  was  filed,  turning  out,  upon  the  evidence,  to  be  different  from  that 
actually  proved.(A)  So  where,  in  a  suit  for  specific  performance,  the 
complainant  had  precluded  himself  by  the  frame  of  his  bill,  from  insist- 
ing upon  compensation,  although  it  was  clear  that  he  was  entitled  to  it, 
the  court  ordered  the  bill  to  be  dismissed  without  prejudice.(t) 

A  decretal  order  upon  which  an  execution  may  be  taken  out  is  a  final 
decree.(Ar)  So  is  a  decree  disposing  of  the  whole  subject,  deciding  all 
questions  in  controversy,  ascertaining  the  rights  of  all  parties,  and  award- 
ing costs ;  although  it  appoints  a  commissioner  to  sell  part  of  the  subject, 
and  account  for  and  pay  the  proceeds  to  the  parties,  with  liberty  to  them 
to  apply  to  the  court  to  add  other  or  substitue  new  commissioners,  or 
for  a  partition  of  the  subject  to  be  sold  in  kind.({) 

A  decree  also  which  settles  the  rights  of  the  parties  and  disposes  of 
the  general  costs  of  the  cause,  and  which  contains  the  consequential  di- 
rections for  carrying  the  decree  into  eflfect,  upon  the  coming  in  and  con- 
firmation of  the  report  of  a  master  to  whom  a  reference  is  directed,  to 
ascertain  the  amount  to  be  paid,  is  substantially  a  final  diecTee.{m) 

And  when  a  decree  is  made  as  to  one  of  several  defendants  whose  in- 
terests are  not  at  all  connected  with  each  other,  with  a  direction  for  the 
payment  of  the  costs  as  to  that  defendant,  such  decree  is  final,  as  to 
him;  although  the  cause  may  be  still  pending  in  court  as  to  the 
rest.(n) 

A  decree  upon  a  bill  of  interpleader,  that  the  bill  is  properly  filed,  is 
a  final  decree.  It  is  the  only  decree  which  the  complainant  is  interested 
in  obtaining.(o) 


(e)  3  Dan.  175,  638.  (/)  Harvey  ▼.  Branion,  1  Leigh,  108. 

(/)  Seaton  on  Decrees,  383.  (m)  Taylor  t.  Read,  4  Paige,  561. 


(g)  McNeil  ▼.  Cahill,  2  Bilgh,  263.  (n)  RoyaH's   adm'rs  y.  .  Johnson,    1 

(A)  Woollam   t.    Hearn,  7  Yea.  222.    Rand.  421.  k 

Lyndsay  ▼.  Lynch,  2  Sch.  &  Lef.  1.  (o)    Atkinson   ▼.    Manks,  1  Cowen, 


(t)  Stevens  T.  Gappy,  3  Rasa  171.  69U 

{k)  Haskell  t.  Raoul,  1  McCord's  Ch. 
K.39. 
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Decree  requiring  a  further  order  to  complete  it.]  It  is  to  be  observ- 
ed that  there  are  many  cases  of  decrees,  which,  although  they  are  final 
in  their  nature,  require  the  confirmation  of  a  further  order  of  the  court 
before  they  can  be  acted  upon.  Of  this  nature  are  decrees  in  suits 
against  infants,  in  which,  save  in  certain  excepted  cases,  a  day  is  given 
to  the  infant  to  show  cause  against  it,  after  he  attains  the  age  of  twen- 
ty-one.(p)  In  England,  where  a  decree  for  a  partition  is  made,  and 
some  of  the  parties  are  infants,  the  decree  does  not  direct  a  conveyance 
by  any  of  the  parties  till  all  the  infants  shall  have  attained  the  age  of 
twenty-one,  and  have  had  an  opportunity  of  showing  cause  against  the 
decree.  In  the  meantime  the  decree  only  extends  so  far  as  to  make  the 
partition,  give  possession,  and  order  enjoyment  accordingly,  until  eflfec- 
tual  conveyances  can  be  made.(f )  But  in  this  state,  when  a  sale  is  or- 
dered, in  a  partition  suit,  the  provisions  of  the  statute  are  so  ample  and 
decisive  as  to  dispense  with  the  necessity  of  giving  the  infant  a  day.(r) 

The  most  ordinary  case  in  which  a  further  order  is  necessary,  to  com- 
plete the  decree,  is  that  of  a  decree  for  a  foreclosure  of  a  mortgage. 

In  the  case  of  Lowther  v.  Andover^{s)  which  was  a  bill  filed  on  be- 
half of  a  purchaser,  for  the  specific  performance  of  an  agreement  for 
the  sale  of  an  estate,  a  decree  was  made  directing  the  master  to  appoint 
a  time  and  place  for  the  payment  of  the  principal  money,  interest,  and 
costs ;  and  it  was  directed  that,  in  default  of  payment,  the  bill  was  to 
be  dismissed  with  costs  to  be  taxed,  &c.  This,  although  a  final  decree, 
required  a  subsequent  order  of  the  court  to  complete  it. 

Reservatiion  of  liberty  to  apply.]  Although  it  is  the  usual  practice 
of  the  court,  in  making  a  decree,  to  make  a  complete  decree  upon  all 
the  points  connected  with  the  case,  so  as  to  make  a  final  disposition 
thereof,  yet  it  sometimes  happens  that  a  decision  upon  all  the  points 
cannot  be  pronounced  until  a  future  period.  Thus,  for  instance,  the 
interest  of  a  fund  may  belong  to  a  person  for  life,  and  after  his  death, 
the  fund  may  be  distributable  amongst  a  particular  class  of  individuals. 
Now,  although  the  persons  who  form  that  class,  as  well  as  the  tenant 
for  life,  must  be,  and  in  general  are,  before  the  court  at  the  time  when 
the  decree  is  pronounced,  the  court  will  not,  at  that  time,  take  upon 
itself  to  declare  their  interests  in  the  fund ;  because  it  is  a  rule  never  to 
declare  rights  which  are  not  inmiediately  to  be  acted  upon,  lest  events 


(o)  Tuckfield  v.  Bailor,  1  Dick,  941.        (r)  Harris  v.  Youman,  1  Hoff.  Rep. 
Babble  y.  Read,  id.  948.    9  Dan.  649.  183. 

(q)  I  Dan.  995.  (,)  i  Bro.  C.  C.  897. 
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should  occur,  before  the  time  of  actiug  upon  them,  which  may  create  aa 
alteration  in  those  rights.  All  that  the  court  does,  therefore,  under 
such  circumstances,  is  to  decree  the  interest  of  the  fund  to  be  paid  lo 
the  person  entitled  to  the  dividends  during  his  life,  and  to  declare  that, 
upon  his  death,  the  parties  interested  in  the  fund  are  to  be  at  liberty  to 
apply  to  the  court  as  they  may  be  advised. 

The  same  kind  of  liberty  is  also  given  in  any  other  case  in  which  it 
may  seem  necessary.  And  the  effect  of  it  is  not  to  alter  the  final  nature 
of  the  decree.  A  decree  with  such  a  liberty  reserved  is  still  a  final  de- 
cree ;  and  when  signed  and  enrolled,  may  be  pleaded  in  bar  to  another 
suit  for  the  same  matter.  The  efiect  of  it  is,  however,  to  permit  per- 
sons having  an  interest  under  it,  to  apply  to  the  court  touching  such 
interest,  in  a  summary  way,  either  by  petition  or  motion,  without  the 
necessity  of  again  setting  the  cause  down.(^) 

It  may  be  as  well  to  observe^  in  this  place,  that  applications  under 
such  a  reservation  in  a  decree  as  has  just  been  mentioned,  may  be  made 
either  by  motion  or  petition ;  except  in  cases  where  the  object  is  to 
have  money  paid  out  of  court — in  which  case  the  application  should 
be  by  petition  ]{u)  unless  indeed  where  the  title  to  the  fund  is  clear,  as 
where  the  money  has  been  carried  over  to  the  separate  account  of  the 
party  ;(t?)  or  where  the  application  extends  only  to  the  payment  of  in- 
terest ;  in  which  cases,  it  seems,  it  may  be  made  upon  motion.(ir)  But 
although  applications  of  this  nature  may  be  made  by  motion  as  well  as 
petition,  generally  speaking,  motions  which  have  for  their  object  to  give 
effect  to  decrees  and  orders  should  be  confined  to  cases  where  the  order 
which  is  to  be  made  upon  the  motion,  arises  out  of  recent  proceedings 
concerning  which  there  can  be  no  doubt.(ir) 

The  distinction  between  a  final  and  interlocutory  decree  is,  in  practice, 
rather  a  nice  one ;  and  we  have  therefore  dwelt  the  longer  upon  it.  It 
is  also  a  question  of  considerable  importance  to  parties,  with  reference 
to  the  time  for  appealing — a  longer  time  being  allowed  for  appealing 
from  a  final  than  from  an  interlocutory  decree. 

Who  bound  by.]  It  is  not  our  purpose,  in  this  place,  to  enter,  with 
much  particularity,  into  the  inquiries  who  are  bound  by,  or  who  may 
take  advantage  of,  the  decree  which  is  pronounced  by  the  court.    But 


(/)  3  Dan.  641.  (w)  4  Mad.  328. 

{u)  Anoo.,  4  Mad.  228.  ix)  Lord  Shipbrooke  t.    Lord   Hinch- 

(v)  Heathcote  t.  Edwards,  Jac.  504.      inbrook,  13  Yea.  393. 
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it  may  be  lueful  to  observe  (hat  it  is  a  general  rule,  that  all  who  are 
pariies  to  a  decree  are  bound  by  it  ;(y)  and  none  others.(z)  ^ 

If  any  thing  is  pn  yed  against  an  infant,  the  decree,  in  general,  gives 
him  a  day  to  show  cause  against  the  same  within  a  certain  time  after 
he  comes  of  age.  The  words  of  such  a  decree,  are :  "  And  this  decree 
is  to  be  binding  on  the  infant,  unless  he  shall,  within  six  months  after 
he  sh.all  have  attained  the  age  of  twenty-one  years,  being  served  with 
process  for  that  purpose,  show  unto  this  court  good  cause  to  the  con- 
trary."(a)  If  the  infant  shows  no  cause  within  the  time  specified,  the 
decree  is  made  absohite  against  him.(6)  On  the  infant's  coming  of  age 
and  before  the  decree  is  made  absolute,  he  may  put  in  a  new  answer, 
and  make  another  defence,  and  examine  witnesses.(c)  And  the  putting 
in  of  a  new  answer  after  the  infant  comes  of  age,  is  good  cause  why  the 
decree  should  not  be  made  absolute  against  him.{d) 

But  an  infant  who  is  aggrieved  by  a  decree  is  not  obliged  to  wait  un- 
til he  is  of  age,  before  he  seeks  redress,  but  may  apply  for  that  purpose 
as  soon  as  he  is  advised.  Neither  is  he  bound  to  proceed  by  way  of  a 
re-hearing,  or  bill  of  review,  but  may  impeach  the  former  decree  by  an 
original  bill ;  in  which  it  will  be  enough  for  him  to  say  the  decree  was 
obtained  by  fraud  and  collusion,  or  that  no  day  was  given  him  to  show 
cause  against  it.(e)  And  it  seems  that,  provided  there  is  a  foundation 
for  it  upon  the  merits,  an  infant,  before  he  comes  of  age,  is  entitled  to 
apply  to  the  court  to  put  in  a  better  answer.(/) 

It  has  been  said  that  all  decrees  against  infants  give  six  months  after 
they  come  of  age,  to  show  cause.(^) 

In  another  case,(A)  it  is  laid  down,  by  Lord  Hardwick,  that  a  day  to 
show  cause  is  not  given,  except  where  a  conveyance  by  the  infant  is  dt^ 
rected,  either  in  form  or  substance.  But  in  a  case  before  the  late  as- 
sistant vice  chancellor  of  the  first  circuit,(t)  his  honor  considered  the 
rule  as  being  broader  than  Lord  Hardwick  stated  it  in  the  case  last  re- 
ferred to,  and  that,  in  general,  independent  of  statutory  provisions,  the 


(y)  Yoang  t.  Henderaon,  4  Hayw. 
189. 

{z)  Brown  ▼.  Wyncoop,  2  Blackf. 
230.  Canby  r.  Ridgway,  Halst.  Dig. 
175.     1  Beat.  187.    2  Ham.  404. 

(a)  1  Newl.  Ch.  Pr.  601. 

(b)  Gilb.  For.  Rom.  160. 

{e)  Foantain  v.  Caine,  1  P.  Wms.  504. 
Napier  t.  Effingham,  2  id.  401.  Ben- 
nett y.  Lee,  2  Atk.  531. 

(d)  Napier  v.  Lady  Howard,  Mob. 
e8. 

(e)  Richmond  t.  Taylear,  P.  Wms. 
736,  note. 


(/)  Bennett  ▼.  Lee,  2  Atk.   528,  531. 

{g)  Napier  ▼.  Effingham,  2  P.  Wnas. 
401.  Eyre  ▼.  The  Counteaa  of  ShafUbn- 
ry,2P.  Wm«.  120. 

(k)  Sheffield  ▼.  Datchees  of  Backing- 
ham,  1  West,  684. 

(0  Harris  ▼.  Youman,  1  Hoff.  Ch.  Rep. 
178.  See  also  Price  t.  Carver,  3  BIr.  A 
Craigj  161.  In  Mills  ▼.  Dennis,  3  John. 
Ch.  Rep.  146,  and  Winston  ▼.  Campbell, 
4  Hen.  &  Manf.  477,  it  'was  held  that  a 
decree  of  sale  against  an  infant  ia  valid, 
ttnless  he  be  directed  to  join  in  the  deed. 
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infant  must  have  his  day  wherever  his  inheritance  is  affected  ;  whether 
he  is  decreed  to  execute  a  conveyance  or  not.  That  the  exceptions  in 
this  state  are  decrees  of  foreclosure  and  for  a  sale  in  partition ;  and  that 
those  exceptions  grow  out  of  statutory  provisions,  and  the  constant 
coarse  of  the  court. 

The  question  whether,  in  a  decree  for  strict  foreclosure  against  an  in- 
fant mortgagor,  day  should  be  given  to  the  infant  to  show  cause,  was 
also  discussed  in  that  case,  hut  not  decided. 

The  above  remarks  apply  only  to  infant  defendants ;  for  it  is  to  be 
observed  that  an. infant  complainant  is  as  much  bound  by  a  decree  as  a 
person  of  full  age.(*') 

And  although  it  is  a  general  rule  that  an  infant  defendant  is  not  bound 
by  a  decree,  if  when  he  arrives  of  age  he  can  show  error  in  it;  yet  it 
seems  that  where  a  decree  is  obviously  for  his  benefit,  his  rights  maybe 
absolutely  bound  by  it.(Z) 

In  the  case  of  a  feme  covert^  where  a  bill  is  brought  against  her 
aad  her  husband,  during  coverture,  and  where  he  merely  claims  in 
her  right,  and  dies,  and  the  right  survives  to  her,  it  seems  that  the 
wife  may  file  a  new  answer,  and  make  a  new  defence,  and  draw 
into  question  the  validity  of  the  decree  obtained  against  her  during 
coverture,  and  reverse  it  if  there  be  just  cause  for  ii,{m)  But  if 
she,  before  her  marriage,  or  her  ancestors,  mortgage  lands,  and  the 
equity  of  redemption  comes  to  her  upon  a  bill  brought  by  the  mort- 
gagee to  foreclose,  the  married  woman  is  liable  to  be  absolutely  fore- 
closed, though  during  coverture ;  and  shall  have  no  day  given  her,  or 
her  heirs,  to  redeem,  after  the  coverture  shall  be  determined.(n) 

Who  may  take  advantage  of.]  With  respect  to  the  persons  who 
may  have  the  benefit  of  a  decree,  it  may  be  proper  to  observe,  that 
a  party  to  a  suit  may  sometimes  have  the  benefit  of  a  decree,  with< 
out  appearing  at  the  hearing.  Thus,  where  a  decree,  in  a  suit  by 
a  residuary  legatee  against  the  trustees  and  executors,  and  against 
other  residuary  legatees  who  were  out  of  the  jurisdiction  of  the 
court,  directed  the  usual  accounts,  the  court  ordered,  upon  the  ap- 
plication of  the  last  named  persons,  though  still  abroad,  (they  submit- 
ting to  be  bound  by  the  decree,)  that  they  should  be  at  liberty  to  enter 
their  appearance,  and  should  have  the  same  benefit  of  the  decree  as  if 
they  had  put  in  their  answer,  and  had  appeared  at  the  hearing.(o)    And 


(i)  Gregory  t.    Molesworth,     3    Atk.        (m)  Gilb.  For.  Rom.  161. 
626.    WilliamsoD  ▼.  Johnston,  4  Monro,        (n)  Mallack  t.  Gallon,   3   P.    Wms. 

855.    Jameson  ▼.  Moseley,  id.  416.  353. 

(/)  Brown  v.  Armistead,  6  Rand.   594.        (o)  Bannister  r.  Way,  2  Dick.  686. 


336  PROCEEDINGS  TO  A  DECREE.  [Book  L 

in  aiMher  case  a  bill  had  been  filed  by  two  persons,  together  with  an- 
other p^son  of  the  name  of  M.  R.,  stated  in  the  bill  as  a  spinster ;  the 
cause  being  heard  and  a  decree  made,  it  appeared  that  M.  R.  was  mar- 
ried at  the  time  the  bill  was  filed.  On  an  affidavit  by  the  solicitor  of  M. 
R.  that  her  marriage  took  place  previously  to  the  filing  of  the  bill,  but 
that  he  was  ignorant  of  the  same,  until  after  the  decree,  and  that,  to  the 
best  of  his  belief,  the  husband  was  not  cognizant  of  any  of  the  proceed- 
ings until  after  the  decree,  the  court  directed,  (it  being  consented  to  by 
the  defendants,)  that  on  the  husband's  undertaking  to  abide  by  the  pro- 
ceedings in  the  cause,  and  to  be  liable  to  the  costs,  he  should  be  at 
liberty  to  go  before  the  master  and  act  upon  the  decree,  as  if  he  had 
been  named  a  party  upon  the  record.(p) 

And  the  court  will  sometimes  order  that  the  complainant,  in  one  suit, 
shall  be  at  liberty  prosecute  a  decree  obtained  in  another  but  similar 
suit,  if  the  complainant  in  the  latter  delay  prosecuting  the  decTee.{q) 
So,  in  a  creditor's  suit,  if,  after  a  decree  is  obtained,  the  complainant 
dies,  another  creditor  may  obtain  an  order  for  liberty  to  file  a  supple- 
mental bill,  if  the  representatives  of  the  deceased  complainant  do  not  re- 
vive within  a  limited  time.(r)  And  a  creditor  coming  in  under  a  de- 
cree is  permitted  to  prosecute  the  same,  on  .account  of  delay,  though 
only  interested  in  the  first  part  of  the  decree,  and  not  in  the  whole  of  it, 
as  the  complainant  was.(9) 

In  a  creditor's  suit  also,  residuary  legatees,  upon  motion,  obtained  an 
order  that  they  should  be  at  liberty  to  go  before  the  master  in  taking  the 
accounts;  although  they  were  not  parties.(/)  And  leave  has  been 
given,  upon  petition,  to  the  purchaser  of  the  interests  of  a  party,  to  at- 
tend the  master  in  making  the  inquiry  directed  by  the  decree.(u) 

So,  if  a  complainant  is  entitled  to  relief  against  both  defendants,  and 
one  ought  to  indemnify  the  other  defendant,  who  is  decreed  to  pay  the 
complainant,  the  court  often  gives  liberty  to  that  defendant  to  prosecute 
the  decree  against  the  other ;  as  where  the  surety  pays  money,  the  prin- 
cipal must  indemnify  the  surety,  and  the  court  will  make  the  decree 
over.(t7) 

Decretal  orders^]  It  may  be  useful  to  state  in  this  place  the  distinc- 
tion between  decrees  and  decretal  orders;  inasmuch  as  those  terms  are 
often  confounded  with  each  other. 


(;i)Farrar  ▼.  Wyatt,  5Mad.  549.  (s)   Edmunds  ▼.   Acland,  5  Mad.    31. 

(q)  Torin  v.  Fawke,  1   Dick.  236.  1  Newl.  Ch.  Pr.  606. 
Sheppard  v.  Mesaider,  3  id.  797.     Sima        (t)  1  Newl.  Pr.  606. 
V.  Ridge,  3  Mer.  468.  (u)  Toosey  v.  Burchell,  Jac.  159. 

(r)  Dixon  ▼.  Wyatt,  4  Mad.  392.  (t>)  Walker  y.  Preawick,  2  Yea.  623. 
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A  decree,  as  has  been  before  remarked,  is  the  order  of  the  court  made 
upon  the  hearing.  A  decretal  order  is  an  order  in  the  natu^p  of  a  de- 
cree, made  upon  motion  or  petition,  either  before  or  after  the  hearing. 
The  order  which  has  been  before  referred  ioXw)  as  being  made  upon 
motion  before  hearing,  in  suits  for  the  specific  performance  of  contracts, 
for  a  reference  to  a  master  to  inquire  into  the  vendor's  title,  &o.  is  a  de- 
cretal order.  Oiders  made  upon  petitions  addressed  to  the  court  in  a 
summary  manner,  either  on  behalf  of  infants,  or  under  the  authority  of 
acts  of  the  legislature,  also  come  under  tlie  denomination  of  decretal  or- 
ders ;  as  do  also  those  orders  which  are  made  upon  petitions  presented 
under  the  authority  of  decrees,  which  although  final  with  regard  to  the 
persons  having  the  immediate  interest  in  the  property,  in  the  hands  of 
the  courts  reserve  a  right  to  parties  who,  upon  the  determination  of  the 
immediate  interest,  shall  be  interested  in  the  property,  to  apply  to  the 
court  touching  the  same^  as  they  shall  be  advised.(jr) 


SECTION   IL 


f  ORM    OF    DECREES. 


Becrees,  in  general,  consist  of  three  parts :  1*  The  caption  aird  title  i 
2.  The  recitals ;  and  3.  The  '^ordering  part ;  16  which  may  sometimes 
be  added  4.  The  declaratory  part;  which  when  made  use  ofy  general- 
ly precedes  the  ordering  part.(y) 

Caption  and  title.]  The  decree  commences  with  a  caption,  in  this 
form :  At  a  court  of  chancery  held  for  the  state  of  New-York,  at  the 

city  of  *...,  [or  town  of  ^.  -*J  on  the day  of ,  1S43;  Pres-^ 

ent  R*  H.  W.  Chancellor,  [or  J.  W.  Vice-Chancellor  of  the  .... 
circuit.}(j;)  This  caption  should  always  state  truly  the  place  whei'e 
the  court  was  held  when  the  decree  was  made.(a)  And  where  it  is 
material  to  either  party,(6)  or,  unless  otherwise  directed  by  the  court,(c) 
it  should  correspond  with  the  time  of  the  actual  entry  of  such  decree. 
And  where  a  decree  is  entered  ntsnc  pro  tunc,  as  of  a  previous  date,  or 
otherwise,  it  should  appear  by  some  entry  in  the  minutes  of  decrees,  or 


(w)  Ante,  p.  327, 32S.  (a)  Itule  98. 

(x)  2  Dan.  637.  (b)  Whitney  V.  Belden,  4  Paige,  140. 

(y)  2  Dan.  063.  (c>  Barclay  ▼.  Brown,  6  Paige«  245^ 
(z)  Rule  10. 

Vol.  I.  43 
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in  the  minutes  of  proceedings  in  the  cause,  or  in  both,  at  what  time  the 
decree  was  actually  entered.(rf) 

The  caption  is  followed  by  the  title  of  the  cause.  And  it  is  to  be 
observed  that  the  parties,  both  complainant  and  defendant,  should  have 
the  same  titles  in  the  decree  as  they  have  in  the  bill  ;(e)  thus,  if  either 
party  is  described  in  the  bill  as  'executor  or  administrator,  the  decree 
must  be  accordingly. 

Hecitals.]  Formerly  decrees  contained  recitals  of  the  pleadings  in 
the  cause.  This  practice,  however,  has  been  abolished,  as  tending  to 
too  great  prolixity.  In  stating  the  evidence  read  in  the  cause,  also,  the 
present  practice  is  merely  to  state  it  generally,  without  specifying 
the  particular  depositions  which  have  been  made  use  of. 

Our  form  of  recital  is  as  follows :  "  This  cause  having  heretofore 
(or,  this  day^  as  the  case  may  be,)  been  brought  on  to  be  heard  upon 
the  pleadings  filed  and  proofs  taken  therein ;  and  the  said  pleadings 
and  proofs  having  been  read,  and  Mr.  A.  and  Mr.  B«  of  counsel  for  the 
complainant,  and  Mr.  C.  of  counsel  for  the  defendant,  (T.,  and  Mr.  E. 
of  counsel  for  the  defendant  F.,  ^*c.)  having  been  heard,  and  the  court 
having  duly  considered  the  said  pleadings,  proofs,  and  arguments,  it  is 
declared  and  adjudged,''  &-c.  &c. 

It  is  not  necessary  to  state  in  a  decree  that  all  the  preliminary  steps 
towards  maturing  the  cause  for  hearing  were  taken  ;  it  being  intended| 
where  the  cause  is  set  for  hearing,  that  it  was  done  regularly ;  unless, 
the  party  attempting  to  impugn  the  decree  shows  the  contrary .(/) 

Ordering  part,]  The  ordering  or  mandatory  part  of  the  decree  con- 
tains the  specific  directions  of  the  court  upon  the  matter  before  it. 
These  directions,  it  is  obvious,  must  depend  upon  the  nature  of  the  par- 
ticular case  which  is  the  subject  of  the  decree.  Where  the  decree  is 
merely  interlocutory,  and  directs  an  issue,  or  an  inquiry  to  be  made,  or 
account  to  be  taken  before  a  master,  it  usually  contains  a  reservation 
of  the  further  matters  to  be  decided,  and  generally,  also,  of  the  costs  of 
the  suit  till  after  the  event  of  the  issue  or  reference  shall  be  known. 

The  mandatory  clause  commences  as  follows :  "  It  is  therefore  order- 
ed, adjudged,  and  decreed,  and  this  court,  in  virtue  of  the  power,  there- 
in vested,  doth  order,  adjudge  and  decree,"  &c. 

The  reservation  of  further  directions  is  not  confined  to  the  first  de- 
cree, but  will  be  repeated  in  every  decree  in  which  it  may  be  necessary 


(rf)  Barclay  v.  Brown,  6  Paige,  215.  (/)    Quarrier    v.   Carter's    rep>,    4 

(?)  Cur».  Cane.  158.  Hen.  &  Munf.849. 
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to  direct  a  reference  to  a  niaster.(g')  It  is  also  to  be  obsnrved,  that  af- 
ter such  a  leserratioD,  the  coart  will  not  interfere  upon  the  matter  reser- 
ved, in  a  sammary  vay ;  but  the  cause  must  be  set  down  for  hear- 

The  statute  requires  all  decrees  for  any  debt,  damages,  or  costs,  to  be 
rendered  in  dollars  and  cents.(t) 

Declaratory  part.]  Where  the  suit  seeks  a  declaration  of  the  rights 
of  the  parties,  the  ordering  part  of  the  decree  should  be  prefaced  by 
such  a  decleuration.(i!;)  This,  however,  is  not  absolutely  necessary,  and 
the  omission  of  it  will  not  invalidate  the  decree.  Sometimes  the  court 
directs  an  insertion,  in  the  decree,  of  the  reasons  for  making  the  declara- 
tion, and  of  the  grounds  upon  which  it  proceeds  in  making  it.(Z)  This 
however,  is  not  very  frequently  done,  though  the  utility  of  the  practice 
has  been  often  recognized.(fn)  And  it  seems,  that  as  a  declaration  of 
the  rights  of  the  parties  is  the  act  of  the  court,  it  ought  not  to  be  intro- 
duced where  the  decree  is  taken  by  the  complainant  upon  the  defendant's 
making  default  at  the  hearing.(n) 

Whenever  a  decree  is  made  by  consent,  it  should  be  so  stated  in  the 
.deeree.(o) 

Where  a  bill  cou tains  a  prayer  for  general  as  well  as  special  relief,  the 
court  in  making  a  decree,  is  not  confined  to  the  particular  relief  prayed 
for,  but  may  grant  such  relief  as  is  warranted  by  the  case  made  out  in 
the  btll.(  p) 

A  decree  must  be  founded  on,  and  in  conformity  with,  the  allegations 
.and  proofs ;  and  cannot  be  based  upon  a  fact  not  put  in  issue  by  the 
pleadings.(9) 

The  135th  rule  of  the  court  specifies  the  substance  of  a  decree  for  the 
sale  of  mortgaged  premises. 

A  decree  may  be  made  between  co-defendants,  grounded  upon  the 
pleadings  and  proofs  between  the  complainant  and  the  defendants.  And 
it  ik  the  constant  practice  of  the  court  to  do  so,  to  prevent  multiplici- 
ty of  8uits.(r)     But  such  decree,  to  be  binding  upon  co-defendants, 


(g)  Seatoo  OQ  Decrees,  36.  (n)  Jennings  ▼.  Simpson,  1  Keen,  404. 

(A)  Id.    ib.      Cook  ▼.  Gwyn,  3  Atk.  (o)  Seaton  on  Deorees,  375. 

<I89.  («)  Cramboagh  t.  Smock,  1  Blackf. 

(t)  1  R.  S.  612,  ^  3.  305. 

{k)  Jenoar  ▼.  Jenoar,  10  Yes.  568.  (g)  Carneal  t.  Banks,  10  Wheat.  181. 

(0  Gordon  ▼.  Gordon,  3  Swanst.  478.  Gregory  ▼.  Power,  3  Liu.  339. 

Mayaard  ▼.  Mosely,  id.  653.      Onions  v.  (r)  EUiou  r.  Pell,  1  Paige,  269. 

Tyrer,  1  P.  Wms.  343.     1  Vern.  67,  n.  Chamley  ▼.  Lord  Dansany,  2  Sch.  it 

7  Yes.  373.  Lef.  710. 

(m)  Bax  T.    Whitbread,   16  Vet.  24. 
3  Swanst.  478. 
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must  be  founded  upon  andeonnected  with  the  subject  matter  in  litiga- 
tion between  the  complainant  and  one  or  more  of  the  drfendants.(5) 

Nunc  pro  tunc  clause,]  If  the  decree  is  entered  nunc  pro  tunc^  the 
following  recital  and  direction  should  be  inserted :  '<  And  it  api)earing 
by  affidavit,  to  the  satisfaction  of  this  court,  that  the  complainant  A. 
(or  the  defendant  E.,)  has  departed  this  life  since  the  argument  of  this 
cause,  it  is  further  ordered,  that  this  decree  be  entered  imnc  pro  tunc  as 
of  the  —  day  of  -« — ,  184S,  the  day  when  this  cause  was  argued.'' 


SECTION    IIL 

DRAWING    UP.^  SETTLING,    ENTERING,    AND    ENROLLING    DECREE. 

Drawing  up.]  W.e  have  already  seen  that  either  party  may,  upon 
the  hearing,  deliver  to  the  court  and  to  the  adverse  parly,  a  draft  of  the 
cuinutcs  of  the  decree  to  which  he  conceives  himself  entitled.(/)  If  this 
is  done,  the  court  will  of  course  pass  upon  the  draft  or  minutes  submit- 
ted.  If  it  is  not  done,  the  decree  will  be  drawn  up  after  the  decision  is 
made,  by  the  register  or  clerk,  from  the  minutes  taken  by  him  of  the  de- 
cision, or  from  the  written  opinion  of  the  court,  if  one  is  delivered.  Or 
it  may  be  drawn  up  by  the  solicitor  of  the  party  in  whose  favor  the  de- 
cision is  made. 

If  the  party  entitled  to  draw  up  an  order  or  decree,  neglects  to  do  so 
for  twenty  four  hours  after  the  decision  of  the  court  is  pronounced,  any 
other  party  interested  in  having  the  order  or  decree  entered,  may  apply 
to  the  register  or  assistant  register,  where  the  decision  was  made,  to 
draw  up  and  enter  the  order  in  conformity  with  the  decision  of  the  court, 
>at  the  expense  of  the  pj^rty  applying. 

Settling.]  If  the  orde.r  or  decree  is  special  in  its  provisions,  the  par- 
ty entitled  to  draw  it  up,  should  submit  a  copy  to  the  adverse  party,  to 
enable  him  to  propose  amendments  thereto,  if  he  thinks  proper.  The 
draft  and  the  amendments  proposed,  if  any,  are  then  to  be  delivered  to 
the  register,  that  the  order  or  decree  may  be  settled  by  him  and  entered. 
And  where  the  register  cannot  understand  the  decision  of  the  court,  so 
AS  to  be  able  to  settle  the  order  or  decree  in  conformity  therewith,  he  is 
-then,  and  in  that  case  only,  to  apply  to  the  court  to  settle  the  same.(ir) 


{s)  Elliott  V.  PeH,  1  Paigrc,  8B8.  (c)  Id.  ib. 

(/)  Ante,  p.  315.     See  also.  Rule  94.  (to)  Whitney  ▼.  Belden.  4  Pai^e,  140. 

i,u)  Rogers  v.  RogeBi,  2  F&ig«>  473.  Eogere  7.  Rogere.  S  id.  473. 


Ch,  XIL]  PROCEEDINGS  TO  A  DECREE.  34 1 

Or  the  solicitors  may,  for  their  own  convenience,  submit  the  decree 
directly  to  the  chancellor  or  vice  chancellor,  to  be  settled  by  him.(ar) 

If  the  decree  is  settled  by  the  register,  the  solicitor  is  allowed  for  at- 
tending him  for  that  purpose  ;  but  if  the  question  is  submitted  directly 
to  the  chancellor  or  vice  chancellor,  no  additional  charge  therefor  can 
be  aHowed.(y) 

Entering.']  When  the  draft  of  the  decree  has  been  settled  and  allow- 
ed by  the  court  or  register,  it  is  in  the  next  place  to  be  entered  by  the 
register  or  clerk  in  his  book  of  decrees,  at  length.  It  is  not  necessary 
to  engross  or  copy  the  decree  for  this  purpose.  The  decree  is  entered 
in  the  minutes,  from  the  draft,  which  is  not  filed  as  a  record,  but  merely 
as  a  memorandum  of  the  decree  which  is  to  be  entered.  Therefore,  a 
charge  for  engrossing  or  copying  the  decree  to  be  entered  is  not  tax- 
able.(z) 

Notice  to  the  register  or  clerk  to  enter  the  decree  is  not  necessary  .(a) 

Until  a  decree  is  settled  and  entered,  it  is  considered  as  only  in- 
choate,(i)  and  neither  party  can  have  any  benefit  from  the  decisions 
until  that  time.(c) 

All  orders  and  decrees  made  by  the  chancellor,  unless  otherwise  spe- 
dally  directed,  may  be  entered  either  with  the  register  or  assistant  regis- 
ter, at  the  option  of  the  solicitor.(d) 

A  decree  is  considered  as  entered  from  the  time  it  is  left  with  the 
register  or  clerk  for  that  purpose,  although,  from  a  press  of  business,  it 
may  not  be  actually  copied  into  the  book  of  minutes  for  some  time  af- 
terwards. 

Entering  nunc  pro  tunc]  Where  one  of  the  defendants  dies  after 
the  argument  of  a  cause,  and  before  it  is  decided,  it  is  customary  to 
enter  the  decree  nunc  pro  tunc,  so  that  it  may  have  relation  back  as  of 
the  day  of  the  final  hearing.(c2)  So,  where  the  complainant  died  after  the 
entry  of  an  appeal  from  the  decree  of  a  vice  chancellor,  and  after  the  cause 
was  ready  for  a  hearing  upon  the  appeal,  but  the  fact  of  his  death  being 
unknown  to  the  counsel,  the  cause  was  afterwards  heard  and  decided  by 
the  chancellor,  upon  the  appeal ;  it  was  held  that  the  decree  upon  the 
appeal  might  be  entered  nunc  pro  tunc  as  of  a  day  previous  to  the  death 
of  the  complainant  and  after  the  entering  of  the  appeal.(e)    So,  where 


(x)  Rogers  t.  Rogers,  sapra.  (c)  Rule  98. 

(y)  Id.  ib.  {d)  Campbell  y.  Mesier,  4  John.  Cb. 

{z)  Doe  ▼.  Green,  3  Paige,  352.  Rep.  334. 

(a)  Hinde,  431.    3  Freem.  46.  {e)  Vroom  ▼.  Ditmas,  6  Paige,  5S8. 

(b)  Whitney  ▼.  Belden,  4  Paige,  140. 
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the  cestui  que  trust  of  the  complaiDant  had  died  after  argament  and  be- 
fore the  decision  of  the  cause  by  which  the  suit  was  determinedi  the 
court  ordered  the  decree  to  be  entered  nunc  pro  tunc  as  of  the  time  of 
the  argument(/) 

And  decrees  have  been  entered  nunc  pro  tunc  after  a  very  long  inter- 
val has  elapsed  from  the  time  of  pronouncing  the  decree ;  and  even 
where  the  original  decree  has  been  lost,  the  court  has  permitted  it  to  be  en- 
tered nunc  pro  tunc  from  the  office  copy,  after  the  lapse  of  twenty-three 
years.(g') 

In  Jesson  v.  Brewer^{h)  where  the  pleadings  in  the  cause,  as  well  as 
the  original  decree,  (which  was  pronounced  twenty-one  years  before  the 
application,)  were  lost,  a  paper  purporting  to  be  a  copy  of  the  decree, 
was  allowed  to  be  entered  as  the  decree,  and  enrolled ;  it  appearing 
from  the  minute  book  of  the  register  that  such  a  decree  was  pronounced 
at  the  time,  and  from  a  master's  report  that  it  had  been  acted  upon. 

EnrMing.'\  A  decree  does  not,  strictly  speaking,  become  a  record 
of  the  court  until  it  has  been  enrolled  ;  and  although  the  court  itself, 
after  it  has  been  duly  settled  and  entered,  treats  it  as  a  foundation  for 
ulterior  proceedings,  it  is  not  considered  of  a  sufficiently  permanent  na- 
ture to  entitle  it,  in  other  courts,  to  the  same  attention  that  is  paid  by 
one  court  of  record  to  the  records  of  other  courts  of  the  same  nature.(t) 

In  fact,  till  a  decree  has  been  enrolled  and  thereby  become  a  record, 
it  is  liable  to  be  altered  by  the  court  itself,  upon  a  rehearing  ;  while  a 
decree  which  has  been  enrolled  is  not  susceptible  of  alteration  except 
in  a  court  of  appeal,  or  by  bill  of  review.  For  this  reason  it  is  that  a 
decree  which  has  not  been  enrolled,  although  it  is,  in  its  nature,  a  final 
decree,  is  considered  as  merely  interlocutory  and  cannot  be  pleaded  in 
bar  to  another  suit  for  the  same  matter.(A:) 

The  advantage  to  be  obtained  by  the  enrolment  of  a  decree  is  to  prevent 
its  being  the  subject  of  a  rehearing,  and  to  enable  the  party  benefitted 
by  it  to  plead  it  in  bar  to  any  new  bill  which  may  be  filed  against  him 
for  any  of  the  matters  embraced  by  the  bill  upon  which  the  decree  is 
founded.(/) 

It  is  declared  by  the  11 1th  rule  that  no  process  shall  be  bsued  or 
other  proceedings  had  on  any  final  decree,  until  the  same  is  duly  en- 
rolled. 


(/)  Wood  V.  Keyes,  6  Paige,  478.  (A)  1  Dick.  371. 

{g)  Lawreoce    y.    Richmond,    1    Jac.  (t)  3  Dan.  674. 

&   W.  24L    DonQe  v.    Lewis,  11  Yes.  (k)  Id.  ib.    For.  Rom.  183. 

601.  (0  Id.  ib.    Rule  112. 
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.  And  such  process  must  be  issued  from  the  office  in  which  the  decree 
is  enrolled. 

If  a  master  is  directed  to  sell  real  estate  under  such  decree,  he  may 
give  the  notice  of  sale  previous  to  the  enrolment ;  but  the  decree  must 
be  enrolled  and  a  certificate  of  the  enrolment  produced  before  the  exe- 
cution of  a  conveyance  by  the  master.(^) 

And  where  any  previous  decree  or  decretal  order  disposes  of  any  part 
of  the  merits  of  the  cause,  or  is  necessary  to  explain  the  final  decree,  it 
must  either  be  recited  therein  or  enrolled  therewith,  as  a  part  of  the 
final  decree  in  the  cause.(n) 

Under  this  rule,  it  has  been  decided  that  where  the  decree  is  final  as 
to  any  branch  of  the  cause,  or  as  to  any  of  the  parties,  it  must  be  en- 
rolled  before  a  deed  can  be  executed,  on  a  sale  under  that  part  of  the 
decree,  and  before  an  execution  can  be  issued  to  compel  a  compliance 
with  such  decree.(o)  If  the  enrolment  of  any  subsequent  decree  is 
necessary,  it  is  to  be  made  by  a  continuance  on  tlie  record  of  the  first 
enrolment.(p) 

When  enrolment  to  be  made.  The  statute  provides  that  after  the  ex- 
piration of  thirty  days  from  the  time  a  final  decree  shall  have  been  en- 
tered in  the  minutes  of  the  court,  if  no  appeal  shall  have  been  entered 
therefrom,  and  if  no  petition  for  a  rehearing  shall  have  been  presented, 
upon  being  required  by  either  party,  the  register,  &c.,  by  whom  the  de- 
cree was  entered,  shail  attach  t9gether  the  bill,  pleadings,  and  such  oth- 
er papers  filed  in  the  cause,  as  the  chancellor  shall  from  time' to  time, 
by  general  rules,  direct  together  with  the  taxed  bill  of  costs  therein ; 
and  that  he  shall  annex  thereto  a  fair,  ensrrossed  copy  of  the  decretal  or- 
der, signed  by  the  chancellor  or  vice  chancellor,  and  countersigned  by 
the  register,  6cc,  who  entered  the  same,  together  with  a  brief  statement 
or  abstract  to  be  prepared  in  such  form  as  the  chancellor  shall  direct, 
not  to  exceed  five  folios,  of  the  proceedings  from  time  to  time  had  in 
the  cause.(5) 

A  decree  may  be  enrolled  nunc  pro  tvncj  but  an  order  for  that  pur- 
pose is  irregular,  if  the  petition  on  which  it  is  made  does  not  set  forth 
the  date  of  the  decree  to  be  enrolled.(r) 


(m)  Rule  111.  (p)  Id.  ib. 

(n)  Idem.  ((/)  2  R.  S.  181,^97. 

(0)   Minthorne^s  ex'rs.    t.    Tompkin's        (r)  Parker  v.     Downing,    1  My.   dc. 
•x'ra.  3  Paige,  103.  Keen,  634. 
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An  enrolment  made  nunc  pro  tunc  will  have  relation  back  to  the 
tim^  of  the  decree,  and  protect  an  intermediate  sale.(^) 

A  decree  may  be  enrolled  notwithstanding  an  abatement  of  the 
suit.(0 

Enrolment  how  mctde.  The  papers  and  proceedings  so  attached,  an- 
nexed and  signed,  are  then  to  be  filed  by  the  register,  &c.,  and  are  to 
remain  of  record  in  his  office ;  and  such  filing  is  to  be  deemed  an  enrol- 
ment of  the  decree  and  proceedings.(u) 

The  chancellor,  by  the  186th  rule,  has  specified  the  papers  which,  by 
the  statute,  are  required  to  be  attached  together  and  annexed  to  the  final 
decree  on  enrolment.  They  are  the  original  bill  or  petition,  and  all  oth* 
er  pleadings  in  the  cause,  including  exceptions  to  pleadings,  reports 
thereon,  and  exceptions  to  such  reports,  petitions  to  revive,  or  in  rela- 
tion to  any  change  of  parties,  or  in  any  way  affecting  the  merits  of  the 
cause,  and  all  reports  affecting  the  merits,  or  which  are  necessary  to  ex- 
plain the  decree ;  together  with  the  original  taxed  bills  of  costs  of  such 
of  the  parties  as  are  entitled  to  costs  under  the  decree. 

The  bills  of  costs  which  are  to  be  annexed  to  the  decree  on  enrol- 
ment, must  be  fairly  engrossed  without  unnecessary  erasures  or  interlin- 
eations. And  if  they  are  not  so,  the  taxing  officer  should  direct  them  to 
be  re-engrossed  before  he  certifies  to  the  taxation  thereof.(v) 

Where  the  decree  of  a  vice  chancellor  has  been  appealed  from  subse- 
quent to  its  enrolment,  and  it  is  afterwards  affirmed,  if  the  proceedings 
are  directed  to  be  remitted  to  the  vice  chancellor,  the  decree  of  affirm- 
ance must  be  added  to  the  original  enrolment  in  the  clerk's  office,  and 
must  be  signed  by  the  vice  chancellor.  But  where  the  decree  of  affirm- 
ance does  not  direct  the  proceedings  to  be  remitted  to  the  vice-chancel- 
lor, the  original  enrolment  must  be  transmitted  to  the  officer  with  whom 
the  decree  of  affirmance  is  entered,  and  the  last  decree  should  be  added 
to  such  enrolment  and  l)e  signed  by  the  chanceIlor.(f£^) 

The  statement  or  abstract  of  the  proceedings  mentioned  in  the  statute 
must  state  as  concisely  as  practicable  the  time  of  filing  the  original  bill, 
the  defendants  who  appeared  and  answered,  and  those  who  appeared 
and  suffered  the  bill  to  be  taken  as  confessed  against  them,  and  the  de- 
fendants against  whom  the  same  was  taken  as  confessed  for  want  of  ap- 
pearance ;  distinguishing  those  who  neglected  to  appear  after  a  personal 


(s)  Goelet   v.    Lansing,    6  John.    Ch.  (u)  2  R.  S.  181,  §  98,  (orig.  ^  9S.) 

R«P-  75.  (t;)  Stafford  v.  Bryan,  3  Paige,  46. 

(0  Gartside    v.    Isherwood,   2   Dick.  (w)  Clapper  v.  Howe,  6  Paige,  167 

612.  West's  Rep.  673.  %  /        fi-  k  ,    «/. 
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service  of  process  from  those  who  were  proceeded  against  as  als3n*ees, 
It  must  also  show  the  changes  of  parlies  which  have  occurred  during  the 
progress  of  the  cause,  and  the  manner  in  which  the  new  parties  were 
brought  before  the  court  or  made  parties  to  the  suit^  so  far  as  the  same 
can  be  ascertained  from  the  minutes  of  the  court  and  the  papers  on  file. 
And  such  other  proceedings  in  the  cause  are  to  be  recited  therein  as  may 
be  necessary  to  a  correct  understanding  of  the  decree.(a;) 

And  to  enable  the  register,  <fec.  with  whom  the  final  decree  is  enter- 
ed to  prepare  this  statement  or  abstract,  the  several  oflScers  of  the  court, 
upon  his  written  request,  are  required  to  transmit  to  him  any  informa- 
tion contained  in  the  records  of  their  respective  ofiices  which  may  be 
Decessary.(y)  And  the  several  oflScers  with  whom  any  pleadings  or  pa- 
pers are  filed  or  deposited,  are  required  by  the  182d  rule,  to  transmit 
them,  u\H>n  the  application  of  a  party  or  his  solicitor,  or  upon  the  writ- 
ten request  of  the  register,  &c.  with  whom  the  final  decree  is  entered,  to 
the  office  where  the  decree  is  to  be  enrolled^  at  the  expense  of  the  party 
requesting  such  enrolment. 

If  all  the  pleadings  and  other  papers  which  are  to  be  annexed  to  the 
enrolment  are  not  in  the  office  where  the  decree  is  entered,  the  party 
seeking  the  enrolment  must  apply  at  the  proper  office  or  offices  and 
have  them  transmitted  to  the  office  of  the  register,  ike-  where  the  decree 
is  to  be  enrolled*  And  he  must  also  see  that  the  necessary  taxed  bills 
of  costs  are  farnished.(z) 

Where  the  decree  awards  costs,  to  be  paid  out  of  the  proceeds  of  a 
sale,  or  otherwise,  any  party  wishing  an  enrolment  may  give  notice  to 
any  other  party  entitled  to  costs  under  the  decree,  to  file  a  taxed  bill 
thereof  with  the  register,  &c.  with  whom  the  decree  is  entered,  within 
fifteen  days,  or  that  the  decree  will  be  enrolled  without  such  bill. (a) 
If  the  taxed  bill  is  not  filed  within  the  time,  the  party  serving  the  notice, 
on  filing  an  affidavit  of  the  service  thereof,  may  have  the  decree  enroll- 
ed without  annexing  thereto  such  taxed  bill.(6)  But  if  it  is  received 
at  any  time  before  the  actual  enrolment  of  the  decree,  it  will  be  consid- 
ered as  in  time,  and  must  be  annexed  to  the  enrolment.  If  the  taxed 
bill  is  not  filed,  however,  until  after  actual  enrolment,  the  party  will  for- 
feit his  right  to  costs  under  the  decree.(c) 

What  decrees,  ^c.  may  be  enrolled.]     Any  decree  or  decretal  order 


{x)  Role  187.  (a)  Rule  183. 

(y)  Rale  188.  {b)  Rule  184. 

(z)R^\e  181.  (c)Rule  185. 

Vol.  I.  44 
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directing  the  payment  of  money,  or  affecting  the  title  to  property,  if 
founded  on  petition  where  no  bill  is  filed,  may,  at  the  request  of  any 
party  interested,  be  enrolled  in  the  same  manner  as  other  decrees.(c2) 

Decrees  should  be  enrolled  in  all  cases  where  a  decree  has  been  ren- 
dered, or  an  order  of  dismissal  had,  or  any  order  in  the  nature  of  a  de- 
cree, which  determines  the  suit ;  whether  such  suit  concerns  real  or 
only  personal  cstate.(e) 

It  seems  to  have  been  formerly  supposed  that  a  decree  for  an  account 
was  never  enrolled ;  for  the  reason  that  defects  are  very  frequent  in 
cases  of  that  nature,  and  therefore  the  decrees  should  be  left  open,  in 
order  to  give  parties  an  opportunity  to  have  a  re-hearing  where  direc- 
tions in  a  decree  were  imperfect  But  in  the  case  of  Parker  v.  Dtnon- 
ing{f)  it  was  decided  that  there  is  no  rule  preventing  the  enrolment  of 
a  decree  which,  among  other  things,  directs  the  taking  of  accounts. 

In  all  cases  where  there  are  proceedings  subsequent  to  a  final  decree 
which  go  to  alter  such  decree,  the  proceedings  should  be  enrolled ;  but 
not  where  such  proceedings  do  not  alter  the  decree.(§')  And  where 
such  subsequent  enrolment  is  necessary,  it  is  made  by  a  continuance  on 
the  record  of  the  first  erxrolment.(A) 
Filing  enrolled  decree.  The  statute  requires  the  papers  and  proceedings 
attached,  annexed,  and  signed  in  the  manner  above  mentioned,  to  be 
filed  by  the  register,  assistant  register  or  clerk,  and  to  remain  of  record 
in  his  ofiice.  And  it  declares  that  such  filing  shall  be  deemed  an  enrol- 
ment of  the  decree  and  proceedings,  with  the  like  effect  as  was  former- 
ly given  to  enrolled  decrees.(f) 

The  cases  in  which  the  enrolment  of  a  decree  will  be  vacated  will  be 
mentioned  when  we  come  to  speak  of  the  manner  of  rectifying  cte- 
€rees.{k) 


id)  Rule  123.  (A)  3  Paige,  103. 

e)  Halst.  Dig.  176.  (i)  2  R.  S.  110,  ^  9». 

/)  1  Mylne  &  Keen,  6^4  {k)  See  post,  Sec.  V.  p.  349. 
(g)  HaUt.  Dig.  175. 


? 
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SECTION     IV. 

DOCKETING    AND    DI8CHARGINQ    DECREE. 

Docketing,]  It  is  provided  by  the  revised  statutes  that  every  final 
decree  directing  the  payment  of  any  debt,  damages,  costs,  or  sum  of 
money  shall  bind  and  be  a  charge  upon  the  lands,  tenements,  real  estate, 
and  chattels  real  of  the  defendant  which  he  may  have  at  the  time  of  the 
docketing  of  such  decree,  or  which  he  may  acquire  at  any  time  there- 
after. (Z)  But  such  decree  will  cease  to  be  a  lien  from  and  after  ten 
years  from  the  time  of  filing  the  same.(m) 

The  manner  in  which  decrees  made  previous  to  the  act  of  1840,  are 
to  be  docketed  is  also  specified  in  the  statute. 

The  register,  assistant  register,  or  clerk  is  required  to  make  and  pre- 
serve an  alphabetical  docket,  in  which  shall  be*  entered,  upon  the  re- 
quest of  any  party  thereto,  all  final  decrees  filed  and  enrolled,  which 
direct  the  payment  of  any  debt,  damages,  costs,  or  other  sum  of 
money.(n) 

Upon  such  request  being  made,  and  on  the  payment  of  the  fees  for 
docketing  the  decree,  and  sending  transcripts  to  the  clerks  of  the  su- 
preme court,  the  register,  dec.  is  to  enter  in  such  docket  a  statement  of 
such  decree,  containing,  1.  The  names,  at  length,  of  all  the  parties  to 
such  decree,  designating  particularly  those  against  whom  it  is  rendered, 
the  county  of  which  they  are  respectively  residents,  if  they  are  residents 
of  this  state,  and  if  not,  the  state  or  country  in  which  they  reside  ;  and 
their  title,  Uade,  or  profession,  jf  any  such  be  stated  in  the  bill  or  peti- 
tion on  which  the  decree  is  founded.  2.  The  amount  of  the  debt,  dam- 
ages, costs,  or  other  sum  of  money  directed  to  be  paid  by  such  decree: 
3.  The  hour  and  day  of  entering  such  docket.  And  such  statement  is 
to  be  repeated  under  the  name  of  each  person  against  whom  the  de- 
cree was  rendered,  in  the  alphabetical  order  of  their  names  respec- 
tively.(o) 

The  register,  <fec.  entering  such  docket,  must  immediately  transmit  a 


(0  3  R.  S.  183,  ^  101,  (orig.  ^  06.)  (n)  Id.  181,  ^  99,  (orig.  (  93.) 

(m)  Id.  ib.  ^  103,  (orig.  ^  97.)  (o)  Id.  ib.  $  100,  (orig.  ^.  94.) 
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certified  t^  anscript  thereof  to  each  of  the  clerks  of  the  supreme  court. 
Which  transcripts  are  to  be  entered  by  such  clerks  with  their  dockets 
of  judgments  in  the  supreme  court,  in  the  same  manner  as  the  tran- 
scripts of  such  judgments;  except  that  they  must  designate  in  the  mar- 
gin of  such  entry  that  the  same  is  made  of  a  decree  in  chancery.(p) 

Bi.t  as  a  substitute  for  these  provisions  of  the  revised  statutes,  it  is  pro- 
vided by  the  act  concerning  costs  and  fees  ia  the  courts  of  law,  &c.  pass- 
ed May  I4th,  1340,  that  no  decree  thereafter  entered,  shaU  be  a  lien 
upon  real  estate,  unless  docketed  in  the  office  of  the  clerk  of  the  <oounty 
where  the  lands  \\e.{q) 

'*  And  by  the  27th  section  of  that  act  the  decrees  of  the  court  of  chancery 
are  required  to  be  docketed  in  the  same  manner,  and  with  the  like  ef- 
fect as  judgments  of  the  supreme  court.  That  act  directs  that  when 
a  judgment  shall  be  perfected  in  the  latter  court,  or  ai  any  time  within 
five  years  thereafter,  the  clerk,  on  request,  and  on  payment  of  the  fees, 
shall  furnish  the  parly  with  one  or  more  certificates  or  transcripts  con- 
taining all  the  facts  necessary  to  make  a  perfect  docket  of  the  judgment ; 
and  on  presenting  the  same  to  any  county  clerk,  he  shall  immediately 
file  the  same,  and  docket  the  judgment  in  the  manner  required  by  law, 
specifying  the  court  in  which  the  judgment  was  recovered,  the  day  and 
the  hour  on  which  it  was  perfected,  and  the  day  and  hour  of  docketing 
the  same.  If  the  judgment  is  not  docketed  within  ten  days  from  the 
time  when  it  was  perfected,  it  will  only  be  a  lien  from  the  time  of  doclt- 
jeting.  But  if  docketed  within  the  ten  days,  it  will  be  a  lien  from  the 
time  it  was  perfected,  except  as  against  bona  fide  purchasers  and  mort- 
gagces.(r) 

Diseharging.l  It  is  provided  by  the  revised  statutes  that  a  decree 
docketed  in  the  manner  therein  directed,  may  be  discharged  by  the  re- 
gister, assistant  register,  or  clerk,  with  whom  it  was  docketed,  on  pro- 
ducing to  him  a  written  acknowledgment  of  satisfaction  signed  by  the 
party,  in  whose  favor  the  decree  was  rendered,  duly  acknowledged  be- 
fore  a  vice  chancellor  or  master  in  chancery.() 

The  court,  also,  has  the  power  to  order  the  docket  of  a  decree  to  be 
discharged,  upon  a  hearing  of  the  parties  and  upon  satisfactory  evidence 
that  such  decree  has  been  paid.(^) 


{p)  R.  S.  183,  ^  101,  (orig.  ^  95.)  <*)  3  R.  S.  182,  ^  104,  (orig.    &  98.) 

(q)  Laws  of  1840,  p.  334,  \  25,  (/;  Id,  183,  &  105,  (orig.  &  93.) 

ir)  UW8  of  1840,  p.  334,  ^  2j5. 
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Upon  the  decree  being  so  discharged,  and  when  the  decree  is  reversed 
or  vacated,  the  register,  &c.  with  whom  the  same  was  filed,  must  trans- 
mit to  the  clerks  of  the  supreme  court  a  certificate  of  such  fact ;  who 
are  to  enter  the  same  in  the  transcript  of  the  docket  of  the  decree.(u) 

The  act  of  1840  makes  no  provision  for  discharging  a  docket  of  a 
judgment  or  decree ;  and  the  above  provisions  of  the  revised  statutes 
appear  to  bs  still  in  force. 


SECTION    V. 


RECTIPVINQ    DECREE, 


I.    BEFORE    ENROLMENT. 

On  petiiion  or  motion.]  As  long  as  the  decree  remains  in  the  shape 
of  minutes,  that  is,  until  it  has  been  settled  and  entered  by  the  register,  it 
may  be  reotified  upon  application  to  the  court  by  petition,  or  motion. 
And  even  important  matters  may  be  brought  before  the  court  upon  an 
application  to  vary  the  minutes.(v)  Thus,  where  the  court  directed  an 
issue  to  be  tried  at  the  next  assizes,  and  the  decree  was  not  drawn  up 
or  passed  in  sufficient  time,  the  minutes  were  varied  by  directing  the 
trial  of  the  issue  at  the  subsequent  assizes.(tr)  So  where  facts  are  stated 
in  the  answer,  which  are  not  contradicted,  and  which,  if  true,  would 
lead  to  a  material  alteration  in  the  frame  of  the  suit,  the  court  will,  on 
motion,  permit  the  minutes  of  the  decree  to  be  amended,  with  a  view  to 
ascertain  the  the  truth  of  those  facts.(:r) 

It  may  be  here  observed  that  all  applications  to  vary  the  minutes  of 
decrees  must  be  made  to  the  court  or  officer  by  which  the  decree  was 
pronounced,  and  that  the  chancellor  has  no  power  to  alter  a  d^reemade 
by  a  vice  chancellor ;  except  upon  appeal. (y)    Therefore,  if  here  a  de- 


(t<)  3  R.  S.  183,  ^  106,  (orig.  ^  100.)  (to)  Willis  ▼.  Farrer,  2  Young,  &  Jer. 

(o)  3  Dan.  666,  686.     Gwy  v.   Dick-    241. 
en8on,4Mad.  464.    8  Harr.  Ch.  Pr.  321.        (x)  Harwood  t.  Fisher,!  Yoang  Si 
Webber  v.  Haat,  1  Mad.  13.  Col.  110. 

(y)  See  3  Dan.  668. 
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cree  had  been  made  by  Lord  Oottenham,  when  master  of  the  rolls,  an 
application  to  him  after  he  was  lord  chancellor,  to  vary  the  minutes  of 
the  decree,  and  which  was  not  consented  to,  was  refused.(«) 

Though  the  minutes  of  a  decree  may  be  corrected  in  the  manner  and 
for  the  causes  above  specified,  yet  after  a  decree  has  been  settled  and  en- 
tered, the  court  will  not  entertain  any  application  to  vary  it,  unless  upon 
consent  of  all  parties,  or  in  respect  of  matters  which  are  quite  of 
course  ;(a)  as  where  the  decree  is  obviously  wrong,  or  there  is  a  clear 
mistake  made  by  the  court  or  counsel  in  drawing  it  up.(6)  The  proper 
mode  of  having  a  decree  rectified  in  matters  of  substance,  is  by  apply- 
ing to  have  the  cause  re-heard.(c)  Therefore,  after  a  final  decree,  an 
order  for  the  defendant  to  account  before  the  master,  so  as  to  vary  the 
relief  granted  by  the  decree,  will  not  be  granted  on  motion.(d) 

In  cases,  however,  where  a  clerical  error  has  crept  into  the  decree,  or 
in  which  some  ordinary  direction  has  been  omitted,  the  court  will  enter- 
tain an  application  to  rectify  it  even  though  it  has  been  passed  and  en- 
tered.(e)  And  so  where  the  decree  omitted  the  usual  directions  for  the 
parties  to  be  examined  upon  interrogatories,  &:c.,  Lord  Eldon  held  that 
the  decree  might  be  corrected,  by  the  insertion  of  the  direction.(/)  So 
where  a  decree  in  a  creditor's  suit  omitted  the  usual  direction  to  take  an 
account  of  the  personal  estate,  his  lordship  ordered  it  to  be  inserted ; 
even  though  the  decree  had  not  been  pronounced  by  himself,  but  by  the 
master  of  the  rolls.(§^)  So  a  decree  will  be  amended,  where,  through 
inadvertence,  costs  have  been  given  by  it.  to  a  party  in  a  case  where  he 
was  not  entitled  to  them.(A) 

A  decree  may  also  be  corrected  or  amended  on  motion  or  petition, 
not  only  as  to  mere  clerical  errors,  but  by  the  insertion  of  any  provision 
or  direction  which  would  have  been  inserted  as  a  matter  of  course,  if  the 
same  had  been  asked  for  at  the  hearing,  as  a  necessary  or  proper  clause 
to  carry  into  effect  the  decision  of  the  court.(t) 

A  decree  cannot  be  rectified,  however,  by  way  of  further  directions. 
Further  directions  are  not  given  upon  motion.    They  are  only  granted 


(z)  Reece  v.  Reece,   1   My.   &  Cra!g,(e)      Tomlins  t.   Palk,    1     Russ.     476- 

372.  Lawrence  t.  Cornell,  4  John.  Ch.  Rep. 

{a)  2  Dan.  686.     3  Harr.  Ch.  Pr.  323.  546. 

Gardner  v.  Dering,  2  Edw.   131.     Ben-  (/*)  Wallis  ▼.  Thomas,  7  Ves.  293. 

oett  7.  Winter,  3  John.  Ch.  Rep.  205.  (g)  Pickard  r.  Mauheson,  7  Ves.  293. 

(b)  Rogers  v.    Rogers,  4   Pai^e,  189.  See  also  13  Yes.  456,  458.     1  Swanst. 

(c)  Id.  ib.     3  Dan.  686.     2  Edw.   131.  573,  n.     1  Russ.  475.    3  Mad.  391. 
Clark  V.  Hall,  7  Paige,  383.  (h)  Murray  ▼.   Blatchford,  3   Wend. 

(d)  Hendrick    v.    Robinson,    3    John.  331. 

Ch.  Rep.  484.  (t)  Clark  v.  Hall,  7  Paige,  388. 
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npon  a  hearing  after  a  master's  report,  or  upon  the  cause  coming  on 
again  for  the  purpose,  in  pursuance  of  a  former  order  or  decree.  The 
court  may  then  add  to  a  decree :  for  instance,  by  allowing  interest 
upon  a  sum  reported  by  the  master  to  be  due  ]{k)  or  by  declaring  what 
are  the  rigiits  of  parties  as  ascertained  under  the  first  order  or  decree, 
and  thus  carry  out  and  effectuate  the  object  of  the  suit.  But  upon  a 
hearing  for  further  directions  upon  points  of  equity  reserved,  the  court 
cannot  materially  alter  or  vary  the  first  decree.(Z) 

It  is  a  principle  of  the  court  that  no  alteration  can  be  made  in  a  de- 
cree, on  motion,  without  a  rehearing,  except  in  a  matter  of  clerical  er- 
ror or  form,  or  where  the  matter  to  be  inserted  is  clearly  consequential 
on  the  directions  already  given.(m)  Upon  this  ground,  where  the  de- 
cree directed  a  commission  to  ascertain  the  boundaries  of  prebendal 
lands,  a  motion  that  the  decree  might  be  extended  to  copyhold  as  well 
as  to  freehold  lands,  which  was  opposed,  was  refused.(n)  So  where  an 
ejectment  was  ordered  to  be  brought  without  restraining  the  defendant 
from  setting  up  an  outstanding  term,  the  introduction  of  such  a  reistraint 
was  not  permitted.(o)  In  Coleman  v,  Sarelt,{p)  Lord  Thurlow  would 
not  allow  a  decree  to  be  varied,  by  giving  costs  to  a  defendant  who  was 
a  mere  trustee,  and,  as  such,  would  have  been  entitled  to  them  if  they 
had  been  asked  for  at  the  hearing.  And  in  Brookfield  v.  Bradley(pp),  the 
court  declined  to  correct  a  decree  in  which  the  error  was  apparent,  be* 
cause  the  alteration  proposed  would  require  new  directions  upon  the 
corrected  fact. 

It  seems,  the  application  to  rectify  a  decree  before  enrolment,  in  mat- 
ters of  form,  or  where  there  is  a  clear  mistake,  may  be  made  either  by 
motion  or  upon  a  petition.C^) 

An  order  or  decree  by  consent,  cannot  be  modified  or  varied  in  an  es- 
sential part,  without  the  assent  of  both  parties  to  the  same.  But  the 
court,  upon  the  application  of  either  party,  may  give  such  further  direc- 
tions as  shall  become  necessary  for  the  purpose  of  cartying  such  order 
or  decree  into  effect  according  to  its  spirit  and  intent.(r) 


(i)  Crenzer.  Haiiter,9  Yes.  jun.  164.  (pp)  2  Sim.  &  Stu.  64. 

(0  Parnell   t.    Price,   14  Ves.    602.  (q)  Clark    v.   Hall,    eupra,    Wallis  v. 

Gardner  r.  Bering,  2  Edw.  131.    Le  Thomas,  7  Ves.  292.    Pickard  v.  Math- 

Gniid  ▼.  Whitehead,  1  Rues.  309.  son,  id.  293.    3  Swanst.  233.     13  Price, 

(m)  2  Dan.   687.    Clark  ▼.  Hall,  7  766.     Brown  v,  Sansome,  9  Price,  479. 

Paige,  382.  Grey   v.   Dickinson,  4  Mad.  464.    Mur- 

(n)  Willis  T.  Parkinson,  3  Swanst.  ray  ▼.  Blatchford,  2  Wend.  221.    Rog- 

333.  ers  t.  Rogers,  1  Paige,  188. 

(0)  Brackenbury  t.    BrKkenbury,  2  (r)    Leiteh    ▼.     Caropston,    4    Paige, 

Jac.  &W.  391.  476. 

(^)  2  Cox,  206. 
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As  to  the  manner  of  rectifying  a  decree,  it  is  laid  down  that  where 
the  alteration  asked  for  is  merely  consequential  upon  the  decree  itself, 
or  the  addition  of  some  direction  which  has  been  omitted,  the  omission 
will  be  supplied  by  a  distinct  order,  without  altering  or  interlining  the 
decree  itself.(^)  But  in  cases  of  error  in  the  direction  of  the  decree, 
where  the  alteration  cannot  be  made  by  supplemental  order,  the  court 
will  direct  the  register  to  attend  with  his  book,  and  make  the  alteration 
in  open  court,  which  the  chancellor  will  countersign  with  his  ini- 
tials.(0 

Applications  to  the  court  to  rectify  decrees  should  be  made  within  a 
reasonable  time ;  otherwise  they  will  not  be  granted.  Therefore,  where 
a  party  delayed  a  year  and  a  half  in  applying  to  the  chancellor  to  cor- 
rect a  mistake  made  in  drawing  up  a  decree,  leave  to  amend  it  was  re- 
fused.(t<) 

Rehearing,']  It  has  been  already  statedthat  aAer  a  decree  has  been 
entered  and  before  it  has  been  enrolled,  the  proper  method  of  having  it 
rectified  otherwise  than  upon  the  consent  of  all  parlies,  or  in  respect  of 
matters  which  are  of  course,  is  by  applying  to  have  the  cause  reheard. 
If  any  important  error  has  occurred,  or  any  thing  material  has  been 
omitted  in  the  decree,  a  rehearing^  should  be  applied  for.(t7) 

Until  the  decree  is  enrolled,  it  is  not  a  record  of  the  court,  and  may  be 
altered  upon  a  rehearing,  but  not  after  enrolment ;  and  an  enrolment 
by  one  defendant,  of  a  decree  dismissing  the  complainant's  bill,  will  pre- 
vent the  cause  being  reheard  at  the  instance  of  another  defendant.(ir) 

A  rehearing  is  not  considered  a  matter  of  course,  except  in  the  cases 
provided  for  by  the  rules  of  the  court.(i:)  In  other  cases  it  rests  in  the 
discretion  of  the  chancellor. (y)  And  if  a  motion  for  rehearing  is  made 
for  delay,  it  will  be  refused.(z)  Where  a  decree  of  one  chancellor  is 
reversed  by  his  successor  in  office,  a  rehearing  will  be  granted  by  a  third 
chancellor,  on  cause  shown.(a} 

A  rehearing  may  be  applied  for  whether  the  decree  or  order  is  mode 
upon  the  hearing  of  the  cause,  or  of  a  demurrer  or  plea,  or  upon  further 
directions,  or  upon  exceptions.(6)    A  decretal  order  cannot,  in  fact,  be 


(5)  Clark  ▼.  Hall,  7  Paige.  382.  Lane  (i«)  Gore  t.    Pardon,  1    Sch.  &  Lef. 

T.  Hobbs,  12  Yea.  458.    7  Yea.  292.  2  234. 

Dan.  Pr.  688.  (c)  Land  t.  Wickham,  1   Paige,  956. 

(0  ToDilins  ▼.   Palk,  1  Rnas.  476.  Role  113. 

See  also,  Skrymaher  v.  Northcote,  1  (y)  Id.  ib.    Travis  ▼.   Waters,  1  John. 

Swanst.  673,  n.  Ch.  Rep.  48. 

(tt)  Rogers  ▼.  Rogers,  1  Pajge,  188.  {z)  Id.  ib. 

(v)  Gardner  t.  Dering,  2  £dw.   131.  (a)  Land  t.  Wickham,  fupro. 

Clark  T.  HaU,  ty^ru.  {h)  %  6ao.  100. 
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discharged  in  nry  other  manner.  And  wiiere  an  attempt  was  made  to 
discharge  an  order  pronounced  by  consent,  upon  further  directions,  by 
motion,  on  the  ground  that  the  party  had  been  surprised,  Lord  Thurlow 
refused  to  make  the  order  opon  motion  ;  ahhough  he  appeared  to  think 
that  where  any  thing  is  inserted  in  a  decretal  order,  as  by  consent,  to 
which  the  party  has  not  consented,  there  mnst  be  some  way  of  rectify- 
ing it :  viz.  by  bill  of  review,  but  that  it  cannot  be  done  by  motion. (g) 

The  same  rule  also  prevails  where  the  order  is  made  upon  a  peti- 
tion ;(d)  in  which  case  the  proper  course  is  to  apply  by  petition  of  re- 
hearing, in  the  same  manner  as  upon  a  decree  or  decretal  order.(e) 

it  seem  also  that  an  order  made  upon  a  petition  presented  in  a  mat- 
ter under  an  act  of  parliament,  and  not  m  a  cause,  may  be  discharged 
upon  motion,  where  the  application  to  discharge  is  grounded  upon 
irregularity  in  the  petition  itself,  and  is  accompanied  by  an  application 
to  take  the  petition  off  the  file.(/) 

It  is  to  be  observed,  however,  that  orders  made  upon  motion,  are  not 
proper  subjects  for  rehearing,  but  may  be  varied  or  discharged  upon 
application,  by  motion,  to  the  eourt.(^)  But  a  decretal  order  made  on* 
motion,  such  as  an  order  in  a  foreclosure  suit  under  the  statute,,  cannot 
lie  discharged  on  motion.(A') 

A  cause  in  which  a  decree  has  been  made  upon  taking  a  bill  as  con- 
fessed, may  be  reheard.  And  where  a  bill  has  been  taken  as  confessed 
against  a  husband  and  wife,  and  afterwards  the  husband  died,  the  court 
allowed  the  cause  to  be  reheard  on  the  petition  of  the  wife.(t) 

A  rehearing  of  a  decree  by  default  may  also  be  had  in  the  same  man- 
ner as  of  other  decFees.(A:)  And  whatever  decree  is  made  upon  the  re- 
hearing will  be  absolute,  even  though  the  party  again  makes  deiault.(2) 

So  may  an  order  for  a  rehearing  be  obtained  by  a  complamant  when 
the  cause  has  been  originally  set  down  for  hearing  at  the  request  of 
the  defendant  and  a  decree  for  dismissing  the  bill  made  upon  default  of 
the  complainant's  appearance.(m)  Thus  in  Terran  y.  Waite,{n)  where 
an  order  of  this  nature  bad  been  obtained  by  the  complainant,  upon  an 
application  being  made  to  discharge  it,  it  was  ordered  that,  upon  the 
complainant  pcrying  costs  to  the  defendant,,  and  consenting  also  to  pay 


(c)  Anon.  I  Ves.  jun.  93.  (h)  Cadle  v.  Fowie,  1  Bro.  C.  C.  $15. 

(<0  Bishop  V.  Willis,  2  Ves.  113.  {%)  Tooke  v.  Clarke,  1  Dick.  350. 

(«)  2  Smith's  Ch.  Pr.  Z7.  (k)  2  Dan.  645  to  653. 

)  Id  re  Dovenbury  Hospital,  I  My.        (/)  Haokiwitz  v.  Ocarrel,  1  Dick.  109.. 


&K< 


een,  279.  (m)  2  Dan.  652. 

(g)  3  Dan,  110.  (n)  2  Dick.  782. 

Vol.  I.  45 
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such  costs  as  should  be  awarded  against  him  on  rehearing  the  cause,  the 
order  should  stand,  or  otherwise  be  discharged. 

And  it  is  to  be  observed  that  the  right  to  have  a  decree  upon  default 
reheard,  is  not  confined  to  the  party  against  whom  the  decree  has  been 
obtained.  If  the  party  obtaining  the  decree  finds  that  he  has  not  taken 
such  a  decree  as  he  is  entitled  to,  or  has  committed  an  error  in  the  form 
or  substance  of  it,  he  may  have  it  reheard  upon  the  usual  terms.(o) 

Where  by  mistake  sums  paid  into  court  under  the  decree  were  includ- 
ed in  the  balance  reported  due  from  the  defendant,  and  the  decree  on 
further  directions  ordered  those  balances  to  be  paid  into  court,  it  was 
held  to  be  a  proper  case  for  rehearing  the  cause  upon  the  latter  decree, 
for  the  purpose  of  correcting  the  mistake.(  p) 

A  rehearing  ought  never  to  be  applied  for,  however,  where  the  defect 
in  the  decree  or  order  is  one  which  can  be  remedied  by  any  of  the  meth- 
ods before  pointed  out.(9) 

And  it  is  to  be  borne  in  mind  that  as  a  rehearing  will  not  be  permit- 
ted after  the  enrolment  of  the  decree,  so  it  cannot  be  obtained  till  the 
decree  or  order  has  been  settled  and  entered.(r) 

A  rehearing  can  only  take  place  for  the  purpose  of  altering  the  de- 
cree upon  grounds  which  existed  at  the  time  when  the  decree  was  pro- 
nounced. Where,  therefore,  the  object  is  not  to  correct  the  decree,  but 
to  remedy  a  grievance  consequent  upon  it,  resulting  from  a  circumstance 
ex  post  fcLcto^  and  not  making  a  part  of  the  case  as  it  originally  stood, 
a  rehearing  will  not  be  permitted.(5) 

Nor  can  there  be  a  rehearing  of  a  decree  made  upon  an  appeal  from 
the  decision  of  a  vice  chancellor  or  master  of  the  rolls,  except  for  the 
purpose  of  correcting  a  mere  oversight  in  the  decree  of  aflSrmance  or 
reversal.(^)  Nor  will  a  rehearing  be  granted  on  account  of  the  discove- 
ry of  new  evidence  or  new  matter  \{u)  nor  because  the  importance  of 
testimony  has  only  been  ascertained  since  the  decision  ;  if  the  party  had 
it  in  his  power  to  ascertain  its  importance  before  the  hearing  and  has 
neglected  to  do  so  and  obtain  the  testimony ;  although  the  justice  of 
the  case  might  be  promoted  by  it.(v)  Nor  will  it  be  granted  to  enable 
a  party  to  obtain  cumulative  testimony,  or  for  the  purpose  of  contra- 


(o)  Baxter  ▼.  Wilton,  9  Aik.  152.  (/)  Attorney  Gen.  v.    Ward,  1  Donn. 

(p)  Brookfield  t.  Bradley,  2  Sim.  &  Ca.  in  Ch.  102. 

Stn.  11.  («)  Mead  v.  Arms,  3  Verm.  Rep.  148. 

(^)  3  Dan.  111.  (t;)  Prevoat  ▼.  Gratz,  1   Peters^  C.  C. 

(r)   Id.  ib.      Kobinson  v.  Taylor,   1  Rep.  364.     Wyld  v.   Ward,  2  Yoong  & 

Ves.  jnn.,  44.     Taylor  v.    Popham,  15  Jer.  381.     Nevinson  ▼.  Stables,  4  Ruas. 

Tee.  T8.  210. 

{$)  Bowjer  t.  Bright,  13  Price,  316. 
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dieting  witnesses  examined  hj  the  adverse  party  ]{w)  or  to  enable  a 
party  to  release  the  interest  of  a  witness  d^lared  incompetent  on  the 
hearing,  and  to  r^-examine  him.(x)  Neither  can  there  be  a  rehearing, 
for  costs  only ;  except  in  special  cases.(y)  Accordingly  there  can  be 
no  re-hearing  by  a  party  because  he  did  not  get  costs  or  that  costs,  were 
given  to  another  party ;  but  where  the  original  decree  gave  costs,  there 
may  be  a  rehearing  to  have  the  decree  rectified,  not  by  taking  the  costs 
from  the  party  to  whom  they  are  decreed,  but  by  throwing  them  upon 
the  party  or  fund  liable  to  pay  them,  by  the  rules  of  the  colirt.(jr) 

Where  upon  the  hearing  of  the  cause  the  counsel  for  the  defendants 
abandoned  the  defence,  after  hearing  the  opening  argument  in  behalf  of 
the  complainants,  the  court  refused  to  grant  a  re-hearing,  upon  the  ordi- 
nary certificate  of  counseL(a)  To  obtain  a  rehearing,  under  such  cir- 
cumstances, the  defendants  will  be  required  to  show  a  violation  of  duty 
on  the  part  of  their  counsel,  or  that  he  had  clearly  mistaken  the  law  or 
the  facts.(fr) 

Who  may  apply  for.  Any  party  to  the  record,  having  an  interest 
in  the  decree,  may  petition  for  a  rehearing.  Accordingly,  it  has  been 
held  that  a  party  made  a  defendant  in  respect  to  an  office,  which  he  re- 
signs before  any  decree  is  made  in  the  suit,  but  continuing  upon  the  re- 
cord, and  having  an  interest  in  the  subject  matter  of  the  suit,  acquired 
by  his  tenure  of  the  office,  is  entitled  to  rehear  the  decree,  when  made. 
But  a  party  who,  after  a  decree  made,  is  brought  before  the  court  by 
supplemental  bill,  to  wfiich  he  has  appeared  but  not  answered  has  no 
right  to  petition  for  a  rehearing  of  the  decree.  And  where  such  party 
joined  in  the  same  petition  with  other  parties  entitled  to  rehear,  the 
court  gave  them  leave  to  amend  the  petition  by  striking  out  his 
name.(frfr) 

Method  of  applying  for.  A  rehearing  is  applied  for  upon  petition. 
The  petition  must  state  the  special  matter  or  cause  on  which  the  re- 
hearing IS  applied  for,  and  the  particular  points  in  which  the  decree  is 
alleged  to  be  erroneous.  And  the  facts,  if  they  do  not  appear  from  the 
records  of  the  court,  must  be  verified  by  the  affidavit  of  the  party  or  of 
some  other  person.(c) 


(tr)  Dunham  r.  Wiaans,  3  Paige,  34,  (z)  MaWany  ▼.  Dillon,  1  Moll.  19. 

(j)  Id.  ib.  (a)  Decartera  ▼.  La  Farge,  1  Paige, 

(y)    Eastburn  v.    Kirk,  3  John.    Ch.  574. 

Rep.    317.     1    MoUoy,     19.  Travis    ▼.  (6)  Id.  ib. 

Waters,  1  John.  Ch.  Rep.  48.  Taylor  f .  (hb)  Atty.  Gen.  r.  Earl  of  Stamford, 

Popham,  15  Yes.  72.  6  Lond.  Jurist  Rep.  117. 

(c)  Role  113. 
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The  petition  must  be  confii;ed  to  the  case  upon  the  record.  If  it  sug- 
gests, as  the  grounds  of  rehearing,  facts  not  alleged  in  the  pleadings,  the 
application  will  be  rerused.(c{) 

One  petition  cannot  seek  the  rehearing  of  orders  made  in  different 
suits,  though  the  parties  in  both  suits  are  the  same.  Thus  where  two 
lulls  were  filed  by  the  same  complainant,  against  the  fiame  defendant, 
and  the  defendant  put  in  a  plea  to  one  and  a  demurrer  to  the  other, 
which  both  came  on  for  argument  on  the  same  day,  and  the  vice  chan- 
•cellor  made  two  separate  orders,  allowing  them,  with  costs ;  whereupon 
the  complainant  preseiUed  a  petition  of  appeal  complaining  of  both  the 
orders,  the  Uri  chancellor  allowed  an  objection  to  the  petition  on  the 
ground  that  it  embraced  several  orders  in  separate  suits.(6) 

If  any  order  of  the  court  has  been  made  since  the  decree,  for  the  pur- 
pose of  carrying  its  provisions  into  effect,  it  should  be  stated.  And  the 
circumstances  of  ^uch  an  order  having  been  made  by  consent,  will  not 
prejudice  the  right  of  the  party  to  have  the  cause  re-heard.(/) 

The  petition  concludes  with  a  prayer  that  the  cause,  d&c.  may  be  re- 
beard,  and  either  that  the  decree  may  be  reversed,  or  that  it  may  be  al- 
tered in  ^ueli  points  as  are  objected  to. 

Where  the  petition  is  improperly  framed,  for  example,  if  it  makes  a 
different  case  from  that  on  which  the  decree  was  made,  or  introduces 
sepresentations  which  were  not  made  in  the  court  below,  the  court  will, 
on  application  by  motion,  order  it  to  be  taken  off  the  file,  with  costs — the 
deposit  to  go  in  part  of  costs.(^)  It  seems,  however,  that  it  will,  on 
such  an  occasion,  introduce  into  the  order* a  proviso  that  it  is  to  be 
without  prejudice  to  the  party's  presenting  another  petition  in  more  re- 
gular {oTm.{h) 

In  the  case  of  Wyld  v.  Ward,{i)  the  court  of  exchequer  allowed  the 
petition  for  re-hearing  to  be  amended,  for  the  purpose  of  stating  the 
discovery  of  new  evidence. 

CertificcUe  of  counsel  A  petition  for  re^-hearing  must  be  accompa- 
nied by  ihejcertificate  of  two  counsel,  that  they  have  examined  the  case, 
und  that  in  their  opinion  the  decree  is  erroneous  in  the  particular  men- 
tioned in  the  petition.(A:)  This  is  required  in  order  to  guard  against  an 
abuse  of  the  right  to  have  a  re-hearing,  by  the  pledge  of  counsel  that 


{d)  NeTlMen  v.  Staples,  4  Rass.  210.  (r)  Id.  ib. 

Wood  v.  Griffith,  1  Mer.  36.  (k)  Id.  ib. 

(e)  Boys  v.  Morgan.,  3  My.  &  Craig,  <i)  2  Yoaog  &  Jer .  381. 

1561.  (X)  Rule  113. 

(/)  Wood  ¥.  Griffith,  supra. 


CA.  XII.\  PROCEEDINGS  TO  A  DECREE.  357 

the  case  is  fit  to  be  ie-heard.(/)  The  counsel  who  sign  the  certificate 
are  usually  tho  e  who  were  concerned  in  the  original  hearing,  or  at  least 
one  of  them  ;  and  '^  such  credit  is  given  by  the  court  to  their  opinion 
that  the  cause  ought  to  be  re-heard,  that  it  will,  in  general,  order  the 
cause  to  be  set  down,"  as  a  matter  of  course.(m) 

Service  of  petition,  A  copy  of  the  petition,  with  the  usual  notice  of 
presenting  the  same,  must  be  served  on  the  adverse  party .(n) 

Hearing-  of  petition.  But  although  the  general  practice,  in  England, 
is  for  the  lord  chancellor  to  order  the  cause  to  be  set  down  for  re-hear- 
ing, as  a  matter  of  course,  upon  the  certificate  of  counsel,  he  may,  if  he 
has  any  doubt  upon  the  subject,  order  the  petition  itself  to  come  on  for 
hearing,  before  he  orders  it  to  be  set  down.(o)  And  this  is  the  usual 
practice  here. 

Where  there  is  any  irregularity  in  the  petition,  however,  the  proper 
course  is  for  the  party' respondent  to  make  a  special  application  to  the 
court,  by  motion,  to  have  the  petition  taken  off  the  file.(p) 

Withdrawing  petition.  After  a  petition  for  a  re-hearing  has  been  pre- 
aented,  it  may  be  withdrawn  on  application  by  motion ;  provided  it  is 
consented  10  by  the  respondent.  If  not  consented  to,  it  cannot  be  with- 
drawn, but  must  come  on,  in  its  cour8e.(f ) 

In  what  time  rehearing  to  be  applied  for,  A  re-hearing  cannot  be 
granted  by  a  vice  chancellor^  unless  it  is  applied  for  within  six  months 
after  the  entry  of  the  decree  or  order  complained  of,  and  before  it  is  en- 
rolled. And  if  the  decree  is  affirmed  on  the  re-hearing,  it  cannot  be  re- 
heard a  seeond  time.(r) 

A  re-hearing  before  the  chancellor  may  be  applied  for  at  any  time  be- 
fore the  decree  is  enrolled.  But  if  a  decree  of  the  chancellor,  or  of  a 
vice  chancellor,  has  been  affirmed  by  the  chancellor  on  re-hearing  or  ap- 
peal, no  further  re-hearing  will  be  allowed.(«) 

The  above  rule,  so  far  as  respects  the  re-hearing  of  decrees  made  by 
the  chancellor,  is  in  accordance  with  the  English  practice  ;  by  which, 
as  long  as  there  has  been  no  enrolment,  there  is  no  limitation  as  to  the 
time  within  which  it  is  necessary  to  apply  for  a  re-hearing.(/)    Accor- 


(0  Monkhoaae  ▼.  The  Corporation  of       {p)  Wood  r.  Griffith,  19  Ves.  550. 
Bedford,  17  Ves.  380.  \q)  Thomson  v.  Thomson,  10  Ves.  30. 

(m)  Per  Lord   Hardwick,  in  Cunynpr-        (r)  Rule  112.     See  2  R.  S.  177,  ^  57, 

ham  ▼.   Canyngham,  Amb.   91.    See  18     (orig.  6  52.) 
Ves.  325.  13  id.  423.  (5)  Idem. 

(n)  Rule  113.  (0  See  3  Dan.  116. 

(o)  Fox  r.  Mackreth,  2  Cox,  159. 
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dingly  a  re-hearing  has  heen  granted  in  England,  at  the  distance  of  two 
years,  on  the  application  of  a  defendant,  of  a  decree  nisi  made  absolute 
against  him,  according  to  the  regular  practice  of  the  ceurt.(i4)  The  court 
has  also  re-heard  a  cause  at  the  distance  of  eighteen  years  from  the  time 
the  decree  complained  of  was  pronounced  ]{v)  and  has  refused  to  dis- 
charge an  order  for  a  re-hearing,  though  at  the  distance  of  twenty-four 
years.(tr) 

A  re-hearing  may  be  obtained  after  the  decree  has  been  carried  into 
execution.(j:)  And  the  having  acted  under  it,  is  no  objection  to  the  de. 
cree  being  re-heard,  upon  the  petition  of  the  party  who  has  so  acted 
under  it(y)  Where,  after  the  trial  of  an  issue,  a  party  was  desirous  of 
changing  the  form  of  the  issue,  the  court  allowed  him  to  present  a  peti- 
tion for  a  re-hearing  of  the  decree  or  order  directing  it ;  aikl  permit- 
ted the  petition  to  come  on  for  hearing  at  the  same  time  as  a  motion  for 
a  new  trial  of  the  issue.(z) 

In  Fournier  v.  Painey{d)  a  re-hearing  by  way  of  appeal  from  an  original 
decree,  appears  to  have  taken  place  after  an  appeal  from  an  order  made 
upon  exceptions  to  the  report  of  the  master,  under  the  decree.  In  fact,  as 
long  as  the  decree  or  order  remains  unenroUed,  it  is  open  to  a  re-hear- 
ing. But  under  the  English  practice,  if  a  party  is  desirous  of  obtaining 
a  rehearing,  he  should,  to  prevent  disappointment,  immediately  after  it 
is  passed  and  entered,  enter  a  caveat  against  its  being  enrolled.(&)  And 
having  done  that,  he  is  obliged  to  present  his  petition  for  a  re-hearing 
within  the  time  limited  for  that  purpose  by  the  practice  of  the  court  ;(c) 
for  if  he  delays  it,  and  the  decree  is  enrolled,  he  will  be  too  late,  unless 
he  can  vacate  the  enrolment  upon  some  of  the  grounds  hereafter  pointed 
out. 

In  this  state  a  caveat  is  not  in  use.  By  our  practice,  under  the  rules 
of  the  court  above  referred  to,  if  the  decree  is  made  by  a  vice  chancel- 
lor, a  re-hearing  must  be  applied  for  within  six  months,  at  farthest,  from 
the  time  the  decree  is  entered.  But  the  other  party  is  not  bound  to  wait 
that  length  of  time  before  he  can  enrol  his  decree.  He  may,  as  we  have 
already  8tated,(e)  enrol  it  at  any  time  after  the  expiration  of  thirty 
days,  but  not  before ;  and  if  the  other  party  wishes  to  have  the  cause 


(ti)  Carew  T.  Johnstone,  3  Sch.  &  Lef.  (z)  White  t.  Lisle,  3  Swanst.  351. 

300.     Knight  v.  Young:,  3  Yes.  &  B.  186.  See  also  Legard  y.  Daly,  1  Yes.  192. 

(v)  Mills  V.  Banks,  3  Peer  Wms.  3.  (a)  3  My.  &  Keen,  307,  n. 

(it)  fd.  ib.  (b)  3  Dan.  117. 

(x)  S^Dan.  117.  (c)  Id.  118. 

iy)  Brophy  t.  Holmes,  3  Molloy,  1.  (e)  Ante  p.  343. 
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re-heard,  the  only  safe  course  is  for  him  to  present  his  petition  within 
the  thirty  days. 

The  same  remarks  will  apply  to  decrees  rendered  by  the  chancellor ; 
except  that  there  is  no  other  limitation  as  to  the  time  for  applying  for 
a  re-hearing,  than  that  it  be  asked  for  before  the  decree  is  enrolled. 

The  112th  rule  provides  that  if  a  re-hearing  is  not  applied  for  with- 
in thirty  days  after  the  decree  or  order  complained  of  is  entered,  the 
court  may  require  payment  of  the  costs  incurred  by  the  adverse  party 
by  any  proceedings  under  the  decree  or  order,  as  a  condition  of  grant- 
ing the  re-hearing. 

Stay  of  proceedings*  If  it  is  necessary  to  stay  the  proceedings  in 
the  cause  until  a  petition  for  re-hearing  can  be  presented,  (he  party  may 
apply  ex  parte  for  an  order  to  show  cause  why  the  prayer  of  the  peti- 
tion should  not  be  granted,  and  to  stay  the  proceedings  in  the  mean  • 
time.(/) 

A  copy  of  such  order,  petition,  and  the  affidavit  or  certificate  on  which  it 
is  foimded  must  be  served  the  same  length  of  time  before  the  day,  as  in 
the  case  of  special  motions,  {see  Rule  89,)  unless  the  court  shall  spe- 
cially direct  a  shorter  notice  to  be  giyen,{g) 

Deposit  on  re-hearing.  If  a  re-hearing  is  granted,  the  petitioner  will 
lose  the  benefit  thereof  unless  he  shall,  within  ten  days  thereafter,  de- 
posit with  the  register,  &c.  fifty  dollars,  to  answer  the  costs  and  dam- 
ages of  the  adverse  party  if  the  decree  or  order  is  not  materially 
varied.(A) 

Where  there  is  an  original  and  supplemental  cause,  or  two  supple- 
mental causes,  they  are  considered  as  one,  and  the  payment  of  one  de- 
posit only  is  necessary.(i) 

Course  of  proceeding.  If,  when  the  re-hearing  is  called  on,  the  peti- 
tioner does  not  appear,  his  petition  will,  upon  reading  an  affidavit  of 
service  of  notice  of  motion,  be  dismissed  with  costs.  And  so  if  the 
other  party  does  not  appear,  the  court  will,  upon  reading  a  similar  affi- 
davit, proceed  to  re-hear  the  cause  ex  parte.{k) 

The  pleadings  are  opened  and  the  evidence  read  in  the  same  manner 
as  upon  an  original  hearing.(2)  The  same  objections  may  be  raised, 
for  want  of  parties,(m)  or  upon  other  grounds,  as  upon  an  original  hear- 
ing.(n) 


(/)  Rale  114. 

U)  Idem. 

(h)  Rale  115. 

(t)  Gowper  ▼.  Scott,  1  Eden,  17. 

(k)  3  Din.  123. 


(0  Margravine  of  Anspach  ▼.  Noel, 
1  Mad.  313. 
(m)  Jackson  v.  Lea,  1  Dick.  92. 
(n)  2  Dan.  650. 
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The  party  obtaiDing  the  re-hearing  has  the  right  to  open  and  close 
the  argument.(o) 

All  parties  interested  in  supporting  the  decree  or  order  which  is 
sought  to  be  re-heard  are  entitled  to  be  heard ;  but  no  party  except  the 
one  who  obtains  the  re-hearing  can  be  heard  in  opposition  to  it.  If, 
therefore,  any  party  who  is  not  included  as  a  co-petitioner  in  a  petition 
of  re-hearing,  is  desirous  of  procuring  a  re-hearing,  he  must  present  a 
separate  petition  ;(/>)  otherwise  le  will  be  precluded  from  all  benefit 
of  the  re-hearing ;  even  though  the  result  of  it  should  be  to  show  that 
the  decree  was  completely  wrong,  as  well  against  him  as  against  the 
party  obtaining  the  re-hearing.(y) 

Upon  a  re-hearing,  the  decree  is  open  for  the  party  obtaining  it,  only 
in  the  matters  complained  of;  but  as  to  the  opposite  party,  it  is  open  at 
large.(r)  Thus,  upon  a  petition  by  the  defendant,  for  a  re-hearing,  the 
decree  thereon  may  give  the  complainant  more  extensive  relief  than  was 
given  by  the  original  decree.(j) 

An  objection  of  substance  may  be  raised  by  a  defendant,  for  the  first 
time,  upon  a  re-hearing ;  even  though  it  may  prove  fatal  to  the  whole 

bill.(0 

An  application  will  not  be  treated  as  one  for  a  re-hearing,  unless  it 
is  apparently  so,  and  made  in  due  form,  according  to  the  settled  prac- 
tice of  the  court.(w) 

Upon  a  re-hearing,  the  court  will  give  the  complainant  leave  to 
amend  by  adding  parties,  in  the  same  manner  as  upon  an  original  hear- 
ing ;  and  will  order  the  re-hearing  to  stand  over  for  the  purpose.  And 
it  has  gone  to  the  extent  of  allowing  the  complainant  to  add  the  attor- 
ney general  as  a  party,  either  by  converting  the  bill  into  an  information 
and  bill,  or  into  an  information  only.(t;) 

Evidence  upon  re-hearing.    Upon  a  re-hearing,  all  depositions  taken 


(o)  Role  1 15.  case  is  open ;  and  that  the  party  sappos- 

(p)%  Smith,  34.  ing  himself  aggrieved  has  a  right  to  in- 

\q)    3  Dan.   4.      Tasker  ▼.  Small,    1  sist  upon  a  reconsideration  of  any  part 

C.  P.  Coop.  Rep.  355.  of  it. 

(r)    Rawlins    v.    Powell,    1  P.  Wms.        {s)  Sullivan  t.  Jacobs,  1  Molloy,  478. 

300.       Dale   ▼.   Roosevelt,  6  John  Ch.  Oldham  v.  Stonehouse,  3  My.  &  Craig, 

Rep.  256.      Consequa  v.  Fanning,  3  id.  317. 

594.      But  see  Glover  ▼.  Hedges,  (Sax-        (/)  Harrison  v.  McMennomy,  2  Edw. 

ton^s  Ch.  Rep.  113,)    in  which    ease  it  251. 

was  held   by  the  court   of  chancery    in        (u)  Gardner  v.  Bering,  2  Edw.  131. 

New  Jersey,  that  on  a   petition  and   or-        \v)  President  of  St.   Mary  Magdalen 

der    for  re- hearing  generally,  the  whole  ▼.  Sibthorp,  1  Russ.  154. 
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previous  to  the  original  hearing,  though  not  then  made  use  of,  may  be 
read.(iff) 

If,  since  the  hearing,  a  witness  has  been  oonvicted  of  perjury,  the  cir- 
cumstance may  be  brought  before  the  court  upon  a  re-hearing.(^)  So, 
also,  where  a  witness,  in  answer  to  a  bill  exhibiting  against  him  since  the 
original  hearing,  had  confessed  that  on  the  day  be  was  examined  he  took 
a  bond  from  the  complainant,  whereby  the  latter  bound  himself  that,  if  he 
recovered  the  estate  in  question,  he  would  convey  part  of  it  to  the  wit- 
ness, the  answer  was  allowed  to  be  read  at  the  re-hearing,  to  take  off 
the  effect  of  the  witness'  evidence.(y) 

It  is  only  in  cases  in  which  the  evidence  was  capable  of  being  produ- 
ced at  the  hearing  that  it  can  be  read  at  a  re-hearing.(2;)  No  new  evi- 
dence can  be  gone  into,  unless  it  be  that  arising  from  documents  which 
were  omitted  to  be  read  at  the  original  hearing.  For  which  purpose,  it 
seems  the  court  will,  even  pending  the  re-hearing,  make  an  order  for 
proving  them  viva  voce^  saving  just  exceptions.(a) 

In  the  case  of  Biggins  v.  MUl3^{b)  a  party  on  special  application,  by 
motion,  obtained  an  order  to  prove  documents  viva  voce  on  a  re-hearing, 
upon  an  affidavit  of  his  solicitor  that  he  had  made  diligent  search  for 
them  before  the  hearing,  but  without  being  able  to  find  them  until  after 
the  hearing.  But  such  an  order  was  upon  the  terms  of  his  paying  the 
costs  of  the  application. 

If  new  evidence  is  discovered  after  the  original  hearing,  the  proper 
course  is  to  obtain  leave  lo  file  a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  to  come  on  for  hearing  at  the  same  time  with  the  re-hearing  of 
the  original  decree.(c) 

The  court  of  exchequer  has  gone  the  length  of  giving  a  party  liber- 
ty to  exhibit  interrogatories  to  prove  exhibits,  upon  an  application  sup- 
ported by  affidavit  of  the  complainant,  that  the  exhibits  in  question 
have  come  to  his  knowledge  since  the  original  hearing.(d)  That  court 
has  also  permitted  the  petition  of  re-hearing  to  be  amended,  for  the  pur- 
pose of  stating  such  a  discovery.(e) 


(t0)  Canyogham  ▼.  Cunyngham,  Arab.  {a)  Id.  ib.    For  Rom.   183.     Walker 

90.    Needham  r.  Smith,  3  Vera.  463.  t.  Symonds,  cited  1  Mer.  37,  n.  (a) 

3  Dan.  134.  (b)  5  Rasa.  387. 

(«)  Needham  t.  Smith,  supra,  (c)  3  Dan.  135,  n.  (a) 

(y)  Id.  ib.  (d)    Williamson    t.    Hutton,    9    Price 

{z)  3  Dan.  135.     Dale  t.  RoseTelt,  6  187.    See  also  WiUiams  t.  Goodehild, 

John.  Ch.  Rep.  355.    Scales  t.  Nichols,  Rass.  93. 

3  Yerg.  140.  (e)   Wyld  r.    Ward,  3  Young  &  Jer. 

381. 

Vol.  I.  46 
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In  the  case  of  Hood  t.  Pimm,{f)  the  court,  on  motion,  pennitted 
the  complainants,  who  had,  through  the  inadvertence  of  counsel,  omit^ 
ted  to  prove  a  will  of  real  estate,  in  consequence  of  which  the  bill  was 
dismissed  at  the  original  hearing,  to  prove  the  will  at  the  re-hearing ; 
which  was  postponed  on  the  terms  of  their  paying  the  costs  of  the  ap- 
plication, and  the  costs  of  the  day  and  of  the  original  hearing. 

It  is  also  to  be  observed,  that,  in  no  case,  will  the  court  permit  new  ev- 
idence to  be  given,  at  a  re-hearing,  as  to  any  matter  which  was  not  in  is- 
sue upon  the  original  hearing.(^) 

Where  the  party  obtaining  a  re-hearing  makes  use  of  evidence  on  the 
re-hearing  which  was  not  read  below,  he  can  only  be  permitted  to  do  so 
on  condition  of  giving  up  his  deposit(A) 

Costs.  The  costs  of  a  re-hearing,  as  well  as  of  an  original  hearing, 
are  in  the  discretion  of  the  court ;  but  generally,  if  a  re-hearing  is  de- 
nied, It  will  be  with  costs.(t) 

By  one  of  Lord  Lyndhurst's  orders,(A:)  it  is  directed  that  the  deposit 
shall  be  paid  to  the  adverse  party  when  the  decree  or  order  is  not  varied 
in  any  material  point,  together  with  the  further  taxed  costs  occasioned 
by  the  appeal  or  re-hearing,  unless  the  court  skcdl  otherwise  order.  Un- 
der this  order  it  has  been  held  that  the  court  has  a  discretion  over  the 
deposit  as  well  as  over  the  costs.(2) 

A  respondent  can  in  no  case  be  made  to  pay  costs ;  but  where  he  has 
made  use  of  evidence  which  was  not  read  at  the  hearinfif,  that  circum- 
stance should  be  taken  into  consideration  in  disposing  of  the  costs  of  re- 
hearing, (m) 

By  supplemental  bill  in  the  nature  of  a  bill  ofrevieic]  Matter  discov- 
ered after  a  decree  has  been  made,  though  not  capable  of  being  used  as 
evidence  of  any  thing  which  was  previously  in  issue  in  the  cause,  but 
constituting  an  entirely  new  issue,  may  be  brought  before  the  court  by  a 
supplemental  bill  in  the  nature  of  a  bill  of  review.(n)  A  party  will  not  be 
allowed,  however,  except  under  very  special  circumstances,  to  file  a  bill  of 
this  kind,  or  to  prosecute  it  after  he  has  obtained  leave  to  file  it,  unless 
he  performs  all  that  the  decree  commands  him  to  do.(o)    But  he  need 


(/)  4  Sim.lOl.  (m)  Waiiams    y.    Goodchild,   2  Rubs. 

(i)  Holt  ▼.  Burleigh,  Free,  in  Ch.  293.  91. 

(A)  3  Dan.  125,  128.  97.     Hedges  v.  (n)  Partridge  v.  Usborne,  6  Russ.  195. 

Cardonoel,  2  Atk.  408.  Wiser  ▼.  Blackley,  2  John.  Ch.  Rep.  488. 

(0  Id.  127,  97.  Mead  ▼.    Arms,    3    Vernnont    Rep.    148. 

{k)  Ord.  1828,  XLII.  Hollingsworth   v.    McDonald,  2  Har.  & 

(0  Rattenbury  v.  Fenion,  Cook's  Or-  John.  230.     Pendleton  v.  Fay,  3  Paige, 

ders,  21.  204. 

(o)  Id.  ib. 
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only  perform  so  much  of  the  decree  as  at  the  time  of  filing  his  bill,  he  is 
bound  to  perform.  Ahd  if  the  proceedings  under  the  decree  are  not,  at 
the  time,  in  such  a  state  as  to  enable  the  adverse  party  to  bring  him  into 
default,  he  may  file  a  bill  of  this  nature,  although  the  decree  has  not 
been  performed.(p) 

Yet  under  special  circumstances  the  court  has  dispensed  with  a  strict 
performance  of  the  decree^  This  was  done  where  there  was  a  decree  for 
the  payment  of  money  i&sc  ])erson  resident  out  of  the  country  whose  ap« 
pearance  to  the  bill  of  review  could  not  be  compelled.  The  court  first 
ordered  the  money  to  be  paid  into  court.  Upon  an  application  on  the 
ground  of  poverty,  the  party  was  permitted  to  give  security  for  the 
aQiount.(f )  So  where  a  conveyance  of  mortgaged  premises,  which  was 
decreed,  would  have  extinguished  a  party's  right,  a  conveyance  was  or- 
dered to  the  clerk  in  court  in  trust,  for  the  party  who  should  be  held  en- 
titled.(r)  And  again,  where  the  party  made  oath  that  he  was  not  worth 
£40  besides  the  matter  in  dispute  in  the  cause,  performance  of  the  de- 
cree was  dispensed  with.(«) 

The  court,  however,  uses  great  caution  in  allowing  th^  rule  to  be  dis- 
pensed with.  The  great  amount  of  the  sum  decreed  is  not  a  sufficient 
reason. (0 

To  entitle  a  party  to  file  such  a  bill,  it  is  necessary  that  the  new  mat- 
ters should  be  discovered  after  the  decree,  or  at  least  after  the  time  when 
it  could  have  been  introduced  into  the  cause ;  because  a  party  is  not  to  be 
permitted  to  amend  his  case  after  the  hearing,  in  respect  of  matter 
which  was  before  in  his  power.(t<) 

It  has  been  decided  with  reference  to  a  bill  of  this  nature,  that  the 
question  always  is,  not  what  the  complainant  knew,  but  what,  with  reas- 
onable diligence  he  might  have  known.  And  that  the  decisions  with 
regard  to  bills  of  review,  upon  facts  newly  discovered,  appear  to  have 
been  upon  new  evidence,  which  if  produced  in  time,  would  have  sup- 
ported the  original  case,  and  are  not  applicable  where  the  original  cause 
would  not  have  admitted  the  introduction  of  the  evidence,  as  not  being 
put  in  issue  originally. (t/t^) 

Where  a  party  was  aware  of  the  fact  in  question,  or  by  reasonable 


(p)  Partridge  y.  Usborne,  5  Russ.  195.  (0  Partridge  v.  Usborne,  5  Rues.  250. 

(q)  Cock  ▼.  Hobb,  TothUI,  173.  (u)  Ord  t.  Noel,  Mad.  &  Geld.  130. 

(r)  Balstone  t.    Byron,  cited  5  Rasa.  (uu)  Brigham  v.  Dawson,  1  Jacob,  243. 

337,  247.  Young  ?.  Keighly,  16  Yes.  352. 

(s)  2  Freeman,  97.     1  Hoff.     Ch.  Pr. 
671. 
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diligence  could  have  acquired  the  informatioD,  before  the  decree,  he 
should  have  filed  a  supplemental  bill  shortly  after  the  discovery,  or  af- 
ter gaining  that  information  which  could  put  him  upon  inquiry.  He 
cannot,  in  such  a  case,  resort  to  this  bill  after  going  to  a  decree.(v) 

The  rule  is  not  that  a  party  should  be  taken  strictly  to  know  every 
thing  which  he  could  have  discovered.  An  instance  is  given  by  Lord 
Eldon,  of  an  omission  to  look  into  a  box  for  documents,  which  no  hu- 
man prudence  would  have  suggested  as  the  place  of  their  deposit.  An 
omission  of  this  character  would  not  prevent  a  bill.(i£^) 

A  supplemental  bill  in  the  nature  of  a  bill  of  review,  may  also  bring 
before  the  court  new  matter  discovered  since  the  decree,  although  it 
could  not  have  been  used  in  evidence  in  the.  cause,  from  not  being  regu- 
larly in  issue.(r) 

It  is  not  sufficient  that  the  matter  sought  to  be  brought  before  the 
court  is  new.  It  must  also  be  material.(y)  The  sense  which  is  to  be 
given  to  the  word  material  is  of  the  highest  importance ;  and  in  the  case 
last  referred  to,  the  court  says  the  true  rule  is  to  be  collected  from  the 
case  of  Norris  v.  Le  Neve.{z)  In  that  case  it  was  held  to  be  sufficient 
to  entitle  a  party  to  a  bill  of  review,  if  the  new  proof  did  not  come  to 
his  knowledge  until  after  publication,  or  when,  by  the  rules  of  the  court, 
he  could  make  use  of  it  It  was  also  decided  in  that  case  that  notice  to 
the  party*s  attorney,  &c.  before  the  cause  was  heard,  was  notice  to  the 
party  himself. 

The  new  matter  must  be  such  as,  if  unanswered  in  point  of  fact,  would 
either  clearly  entitle  the  complainant  to  a  decree,  or  would  raise  a  case 
of  so  much  nicety  and  difficulty  as  to  be  a  fit  subject  of  judgment  in  a 
cause.(a) 

In  the  case  of  Blake  v.  Poster,{h)  it  was  held  by  the  court  of  chance- 
ry, in  Ireland,  that  to  entitle  a  party  to  file  a  bill  of  this  nature  after  a 
reversal  of  the  decree  in  parliament,  he  should  satisfy  the  court  that  the 
new  matter  discovered  is  such  as  will  materially  afiect  the  ground  of  the 
lords'  order.  And  as  the  court  had  not,  in  that  case,  knowledge  of  the 
grounds  upon  which  the  house  decided,  it  refused  the  application  ;  in 
order  that  the  matmality  of  the  newly  discovered  facts  might  be  deter- 
mined on  appeal  from  the  order  refusing  the  application. 

Application  for  leave  to  file.    A  supplemental  bill  in  the  nature  of  a 


(v)  Pendleton  ▼.  Fay,  3  Paige,  906.  (y)  Ord  y.  Noel,  Mad.  &  Geld.  130. 

{w)  Youngr  ▼.  Keiphly,  16  Ves.  363.  (z)  3  Atk.  26. 

(x)  Partridge    r.    Uaboroe,  5    Rasa.  (a)  Ord  v.  Noel,  supra, 

195.  (b)  3  Molloy,  312. 
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bill  of  review  cannot  be  filed  without  special  leave  of  the  court  first  ob- 
tained, (aa) 

The  application  should  be  made  by  petition  founded  upon  an  affidavit 
of  the  discovery  of  new  matter.(66) 

The  petition  should  also  state  that  the  decree  has  not  yet  been  enrol- 
led. It  should  be  served  upon  the  other  party,  with  the  usual  notice  of 
presenting  the  same.  ' 

In  what  time  hill  to  be  filed.  Bills  of  this  nature  are  required  by  the 
173d  rule,  to  be  brought  within  the.  time  limited  for  bringing  an  ap- 
peal :  1.  e.  within  six  months  as  to  final  decrees,  and  fifteen  days  as  to 
interlocutory  decrees  or  orders  made  by  a  vice  chancellor  ;(c)  and  with- 
in two  years  after  enrolment  of  a  final  decree,  and  within  fifteen  days 
after  notice  of  any  other  order  or  decree,  including  decrees  for  the  gen- 
eral costs  of  the  cause,  made  by  the  chancellor.(c{) 

Deposit  or  security.  Upon  filing  this  bill,  the  complainant  must  make 
the  like  deposit,  or  give  security  to  the  adverse  party  in  the  same 
amount  which  would  be  required  on  an  appeal  from  the  order  or  decree 
complained  of.(e)  The  security  required  upon  an  appeal,  is  a  bond  in 
the  penalty  of  at  least  $250,  and  the  deposite,  if  one  is  made,  must  be 
of  that  amount.(/) 

But  where  the  complainant  in  a  bill  of  this  nature,  through  a  mistake 
as  to  the  practice,  neglects  to  give  security  or  to  make  the  requisite  de- 
posit, the  court  may  permit  him  to  do  it  nunc  pro  tunc.{g) 

Supplemental  bill  when  to  be  heard.  If  the  court  allows  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review  to  be  filed,  it  will  be  rieces- 
sary  to  have  a  re-hearing  of  the  cause  in  order  that  the  decree  may  be 
varied.  For  this  purpose  the  party  should  present  a  petition  for  a  re- 
hearing, at  the  same  time  that  he  applies  for  leave  to  file  a  bill.  And 
the  order  should  provide  that  the  party  have  leave  to  file  the  bill ;  that 
the  cause  be  re-heard ;  and  that  the  supplemental  bill  come  on  for  hear- 
ing at  the  same  time  with  the  re-hearing.(A) 

If  an  original  bill  is  wholly  defective,  and  there  is  no  ground  for  pro- 
ceeding upon  it,  it  cannot  be  sustained  by  filing  a  supplemental  bill 
founded  upon  matters  which  have  subsequently  taken  place.(t) 

A  bill  purporting  to  be  a  supplemental  bill,  will  not  be  ordered,  on 


(aa)  Rule    173.    Pendleton  ▼.    Fay,    3  (e)  Rule  173. 

Pai^e,  204.  (/)  Rule  116.     2  R.  S.  605,  ^80. 

(bb)  Pendleton  ▼.  Fay,  supra.  (g)  Webb  ▼.  Pell,  1  Paige,  664. 

(c)  2  R.  S.  178,  ^  65,  (orig.  ^  59.)  (A)  3  Dan.  125,  n.  (a) 

(</)  Id.  605.  ^^  78,  79.    Id.  594,  5,  ^^  (t)  Candler?.  Peitit,  1  Paige. 


21,  22. 
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motion,  to  be  taken  oflf  the  file,  on  the  ground  that  it  is  not  in  fact  such. 
The  course  is  to  demur,  in  such  a  case.(A:) 

II.  JlFTER  ekaolment. 

-By  petition.]  The  general  rule  is  that  a  decree  regularly  obtained 
and  enrolled,  cannot  be  altered  except  by  bill  of  review.(/) 

But  the  court  will,  in  some  cases,  go  so  far  as  to  rectify  decrees  in 
which  there  have  been  clerical  mistakes,  or  surprise,  although  such  de- 
crees have  been  actually  enrolled.(m) 

And  in  such  cases,  it  seems  the  course  is  to  apply  by  petition.(n) 

In  cases  of  miscasting,  where  the  matter  demonstratively  appears  up- 
on the  decree  itself  to  have  been  mistaken,  it  may  be  explained  and  rec- 
tified by  order  ]{o)  so,  likewise,  if  some  part  of  the  decree  be  omitted 
in  the  enrolment,  it  may  be  inserted,  upon  motion  to  the  court.  But 
under  the  denomination  of  miscasting  is  not  to  be  including  any  pre- 
tended miscasting  or  misvaluing,  bat  only  error  in  auditing  and  number- 

ing.(p) 

In  Weston  v.  Haggerston^{q)  Lord  Eldon  held  that  all  errors  on  the 
face  of  the  schedules,  could  be  rectified,  even  after  enrolment,  but  that 
there  could  be  no  correction  except  of  such  appparent  errors.  And  he 
therefore  held  that  no  aflidavit  introducing  a  new  fact,  could  be  permit- 
ted, after  enrolment 

In  a  case  where  the  master  had  made  a  mistake  in  his  report,  direct- 
ing a  sum  of  money  to  be  paid  to  two  defendants,  whereas  he  was  order- 
ed by  the  decree  to  direct  the  payment  of  it  to  one '  only,  the  court  or- 
dered the  docketing  of  the  enrolment  to  be  altered  accordingly.(r) 

A  decree  against  several  defendants  will  only  be  opened  in  favor  of 
him  who  asks  it(5) 

If  any  irregularity  has  occurred  in  the  enrolment  of  a  decree,  or  in 
the  proceedings  to  accomplish  that  object,  the  court  will,  upon  applica- 
tion by  motion,  order  it  to  be  vacated.(t) 

Thus  in  Parker  v.  Down%ng^{u)  an  enrolment  was  vacated  because 


{k)  Bowyer  t.  Bright,  13   Price,  316.  (oV^or.  Rom.  184. 

(/)   Bennet  ▼.   Winter,  d  John.     Ch.  \p)   Beames' Ord.  3. 

Rep.  205.     Wiser  t.  Blackley,  id.  488.  \q)   Coop.  Rep.  134. 

Mead   v.   Arms,  3    Vermont   Kep.    148.  (r)  Yow  t.  Townsend,  1  Dick.  59. 

Dexter  ▼.  Arnold,  5  Mason,  303.     2  Har.  {s)   Hodges  t.  Mallikin,  1  Bland.  507. 

&  John.  230.  (t)  2  Dan.  684.     Richards  ?.  Wood, 

{m)  2  Dan.  688.     1  Jehn.    Gh.  Rep.  2  My.  &  K.  621. 

200.  (u)    1  My.  &  K.  634.     Robinson  r. 

(n)   Radley   ▼.    Shaver,   1    John.   Ch.  Newdick,  3  Mer.  13. 
Rep.  200. 
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the  order  to  enrol  it  nunc  pro  tunc  was  irregular,  by  reason  of  the  peti- 
tion upon  which  it  was  made  not  setting  forth  the  date  of  the  decree. 

In  the  case  of  Beekman  v.  Peek^{y)  a  decree  entered  by  default^ 
and  enrolled,  was  set  aside  on  motion,  and  on  payment  of  costs ;  the 
complainant  having  been  previously  served  with  notice  of  the  motion 
and  copies  of  the  affidavits  on  which  it  was  intended  to  be  made. 

It  is  not  a  matter  of  course,  however,  to  set  aside  an  order  taking 
the  bill  as  confessed,  merely  upon  an  affidavit  of  merits,  even  before  a 
decree  in  the  cailse.(i£^)  Bat  the  sworn  answer  which  the  defendant 
intends  to  put  in  must  be  produced ;  or  he  must  state,  in  his  affidavit 
or  petition  to  open  the  default,  the  nature  of  his  defence  and  his  belief 
in  the  truth  of  the  matters  constituting  such  defence.(ar)  The  affidavit 
of  the  solicitor  in  such  a  case,  showing  a  meritorious  defence,  and  the 
nature  thereof,  is  not  sufficient,  unless  he  is  himself  acquainted  with  the 
fects ;  and  even  then  a  sufficient  excuse  must  be  ^own  for  not  produ- 
cing the  affidavit  or  sworn  answer  of  the  defendant.(y) 

Where  a  ^na/  decree  has  been  entered,  if  the  defendant  applies  to  set 
aside  his  default  and  open  the  decree,  he  must,  upon  the  motion,  pro- 
duce the  answer  he  proposes  to  put  in ;  so  that  the  court  may  be  satis- 
fied as  to  the  sufficiency  thereof,  and  be  apprised  of  the  nature  of  the 
defence.(z) 

And  the  court  is  less  indulgent  in  opening  a  decree  pro  con/e^5o  than 
in  setting  aside  one  obtained  on  a  default  at  the  hearing.(0)  And  where 
the  order  to  take  a  bill  pro  confesso  is  regular,  the  court,  in  opening  it, 
will  impose  equitable  terms.  For  example,  it  will  not  permit  the  de- 
fence of  usury  to  be  set  up,  so  as  to  deprive  the  complainant  of  the 
amount  actually  due,  with  legal  interest.(ft) 

The  court  will  not  set  aside  a  decree  made  by  consent.(c) 

Where  the  cause  has  been  heard  upon  its  merits^  the  court  will 
not  exercise  this  discretionary  power,(cf)  unless  there  has  been  some- 
thing in  the  nature  of  a  surprise  upon  the  party  afrected.(e)  And 
with  regard  to  what  amounts  to  a  surprise,  the  rule  has  been  laid  down 


(v)  3  John.  Ch.  Rep.  415.  (b)  Wager  t.  Stickle,  3  Paiffe,  407. 

(w)  Welle    Y.    Criger,    5  Paige,  1S4.  (c)  Harriaon  .▼.  Ramaey,  2  Vea.  488. 

HuntT.  WaJlia,6id.  371.  Bradish  v.  Gee,  Amb.  239.     King  ▼. 

(x)  Hant  y.  Wallia,  supra,  Wightman,  1  Anat.  80. 

(y)  Id.  ib.  (J)  Charroan    t.   Cbarmao,  16   Yea. 

(z)  Wella  ▼.   Cruger,    supra.      Heme  115. 

T.  Ogilvie,  13  Vea.  563.  (e)  Anon.,    1  Vea.  326.     SteTena  t. 

(a)  Knight  ▼.  Young,  2  Yea.  &  Bea.  Gnppy,  1  Tur.  Sl  Ruaa.  178.    Parker  v. 

184.      Lansing  t.  McPheraon,   3    John.  Dee,  2  Cb.  Ca.  200. 
Ch.  Rep.  424. 
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by  Lord  Eldon,  that  *<  if  the  party  enrolling  the  decree  has  said  that 
which  might  lead  the  other  party  to  believe  that  the  decree  would  not 
be  enrolled,  that  would  be  a  surprise.''(/)  But  it  is  not  every  express- 
ion that  may  lead  the  party  to  suppose  that  the  decree  will  not  be  en- 
rolled which  will  induce  the  court  to  vacate  an  enrolment.  In  order  to 
establish  such  a  case,  there  must  be  fraud  or  deception  on  the  part  of 
the  party  enrolling,  which  has  misled  the  other  party .(g^) 

It  seems  also  that  where  the  case  has  not  been  heard  upon  its 
merits,  the  court  will  exercise  a  discretionary  power  of  vacating  an 
enrolment  and  of  giving  the  party  an  opportunity  of  having  the  merits 
of  his  case  discussed.  Thus  where  a  decree  of  dismissal  was  made 
by  default,  owing  to  the  neglect  of  the  complainant's  solicitor  in  pro- 
viding counsel  to  attend  at  the  hearing,  the  enrolment  was  vacated.(i) 
The  court  also  has  power,  after  enrolment,  to  open  a  regular  decree 
obtained  by  default,  and  to  discharge  the  enrolment,  for  the  purpose 
of  giving  the  defendant  an  opportunity  to  make  a  defence  on  the 
merits,  where  he  has  been  deprived  of  such  defence  either  by  mistake 
or  accident,  or  by  the  negligence  of  his  solicitor.(A:)  And  such  de- 
cree may  be  opened  after  a  sale  has  been  made  by  a  master  under  the 
decree,  where  the  complainant  himself  became  the  purchaser  of  the 
premises,  and  has  not  parted  with  his  interest  therein  to  a  bona  fide  pur- 
chaser, or  mortgagee.(/)    . 

So,  where  a  bill  had  been  taken  pro  confesso  for  want  of  an  answer, 
while  the  defendant  was  in  an  unsound  state  of  mind,  and  had,  from 
that  circumstance,  omitted  to  put  in  an  answer,  a  similar  order  was 
made.(m) 

Where,  upon  a  bill  filed  by  a  husband  for  a  divorce,  a  vhiailo  matri- 
monii,  a  decree  dissolving  the  marriage  contract  was  made,  and  after 
enrolment  both  parties  joined  in  a  petition  to  the  court,  requesting  that 
the  enrolment  of  the  decree  might  be  opened  and  vacated,  and  the  de- 
cree reversed,  the  court  granted  an  order  according  to  the  prayer  of  the 
petition,  and  dismissed  the  complainant's  bill ;  but  without  prejudice 
to  the  rights  which  third  persons  might  have  acquired  under  the  de- 
cree.(n) 


(/)  Stevens  y.  Guppy,  supra.  (k)  Millspaugh  ▼.  McBride,  7  Paige* 

ig)  Barnes  t.  Wilson,!  Rasa.  &  My.  509.    Tripp  t.  Vincent,  8  id.  176. 

486.     2  Dan.  Pr.  685.     Balguy  ▼.  Chor-  (0  Id.  ib. 

ley,  1  Mylne  &  K.  640.  (m)  Benson  ▼,  Vernon,  cited  1  Ves. 

(t)  Robson   ▼.  Cranwell,  cited  1   Vea.  206.    See  also  Kemp  t.  Squire,  1  Ves. 

205  205. 

(n)  Colvinv.CoWin,  9  Paige,  385. 
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By  bill  of  review.]  A  bill  of  review  is  resorted  to  for  the  purpose  of 
correcting  a  decree  after  it  is  enrolled,  in  other  respects  than  mere  form 
or  on  account  of  surprise.(o) 

Bills  of  this  nature  are  filed  for  errors  of  law  apparent  on  the  face  of 
the  decree,  and  for  matters  dehors  the  record,  such  as  the  discovery  of 
new  evidence.(p) 

A  bill  of  review  for  error  apparent  must  be  for  an  error  in  law  aris- 
i  ng  out  of  the  facts  admitted  by  the  pleadings,  or  recited  in  the  decree 
itself,  as  settled,  declared  or  allowed  by  the  court.  It  cannot  be  sus- 
tained upon  the  ground  that  the  court  has  decided  wrong  upon  a  ques- 
tion of  fact.(^) 

It  is  not  necessary  to  obtain  leave  to  file  a  bill  of  this  nature  where 
it  is  brought  to  correct  errors  on  the  face  of  the  record.  Aliter^  when* 
it  is  brought  upon  the  discovery  of  new  matter.(r) 

The  further  consideration  of  bills  of  review  will  be  deferred  until  we 
come  to  treat  of  the  difierent  kinds  of  bills,  post,  Book  1Y,  Chap.  6. 


SECTION    VL 


DECREES    7RO    CONFESSO. 


Where  the  bill  is  taken  pro  confesso,  the  cause  'must  be  brought  to  a 
hearing,  as  well  as  in  other  cases.(^) 

If,  upon  the  hearing,  the  complainant  appears  to  have  any  equity 
against  the  defendant,  the  court  wilt  decree  accordingly.  And  it  is  to 
be  observed  that  where  a  bill  is  to  be  taken  pro  cmfesso,  the  court  hears 
tbe  pleadings,  and  itself  pronounces  the  decree,  and  does  not  permit 
the  complainant  to  take  such  a  decree  as  he  thinks  will  stand,  (as  it 
does  in  ordinary  cases  when  the  defendant  makes  default  at  the  hear- 
ing*)(/)  Therefore,  where  a  supplemental  bill  brought  against  judg- 
ment creditors  to  have  their  several  demands  bound  by  the  decree,  was^ 
taken  pro  confesso,  and  it  appeared  that  the  suit  had  become  necessary 


(o)  Wiser   ▼.    Blackley,  fi  John.    Ch.  (r)  Id.  ib.    4  J.  J.  Marsh.  500. 

R«P-  488.  (s)  Rose  v.  Woodruff,  4  John    Ch. 

(p)   Edwardson  v.    Maseby^s  Heirs,  4  Rep.  547. 

J.  J.  Marsh.    500.     Bleight  t.  McIlToy,  (/)  Geary  v.  Sheridan,  8    Ves.  19flf. 

4  Monro,  146.  Barrett  v.  Burmingham  and  aJ.  1  Irish 

(g)  Webb  v.  Pell,  3  Paige,  368.  Eq.  Rep.  417. 

ToL.  I.  47 
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by  the  unreasonable  refusal  of  the  defendants  to  comply  with  a  plain- 
ly  equitable  request,  the  court  decreed,  inter  alia^  that  they  should  pay 
the  costs  of  the  suic.(u)  And  in  the  case  of  London  v.  Ready, (v)  where 
it  appeared,  upon  hearing  the  case,  that  the  complainant  had  no  equity, 
the  bill  was  dismissed. 

Like  any  other  decree  of  the  court  it  cannot  be  impeached  collateral- 
ly, but  only  upon  a  bill  of  review,  or  to  set  it  aside  for  fraud.(u7)  And 
therefore  where  a  bill  was  filed  for  an  account  of  matters  which  were 
embraced  in  a  former  bill  filed  some  years  before,  which  had  been  taken 
pro  confesso  for  want  of  an  answer,  and  the  defendant  insisted  upon  the 
decree  in  the  former  suit  in  bar  to  the  new  one,  the  new  bill  was  dis- 
missed, with  costs.(ar) 

In  Knight  v.  Young  (y)  however,  where  an  attempt  was  made  on 
the  part  of  a  defendant,  by  motion,  to  get  rid  of  a  decree  taken  pro  conr 
fesso  upon  a  sequestration,  and  to  put  in  an  answer,  on  the  defendant's 
own  affidavit  that  he  had  been  deranged.  Lord  Eldon,  although  he  re- 
fused the  application,  appeared  to  think  that  a  case  might  occur  in 
which  such  a  proceeding  would  be  allowed,  upon  the  ground  of  imbe- 
cility of  mind ;  when  the  fact  was  established  by  other  evidence  than 
that  of  the  defendant  himself.  And  in  Bolton  v.  Glassfordi{z)  his 
lordship,  although  he  did  not  go  the  length  of  admitting  the  party  to 
setasid^  the  decree  generally,  as  if  the  cause  had  never  been  before  the 
court  for  hearing,  gave  relief  to  the  party  by  limiting  the  effect  of  the 
decree.  It  appears,  however,  from  the  statement  of  the  case  in  Knight 
T.  Youns^,  that  previously  to  doing  this,  his  lordship  had  satisfied  him- 
self, by  the  affidavits  and  documents  in  the  cause,  that  the  defendants, 
although  they  held  out  a  long  time,  did  not  mean  that  the  cause  should 
be  heard  pro  confesso^  and  that  an  answer  had,  in  fact,  been  prepared 
stating  the  circumstances  upon  which  they  relied,  the  truth  of  which 
was  established  by  many  other  documents. 

It  has  been  already  stated,  that  a  cause  in  which  a  decree  has  beeti 
made  upon  taking  a  bill  pro  confesso,  may  be  re-heard.(a)  And  where 
a  bill  had  been  taken  pro  confesso  against  a  husband  and  wife,  and  after- 
wards the  husband  died,  the  court  allowed  the  cause  to  be  re-heard,  on 
the  petition  of  the  wife(.6) 


(u)    Barrett  ▼.    Birmingham,  1  Irish        (x)  Ogilvie  v.  Hearne,  13  Ves.  563. 
Eq.  Rep.  417.  (y)  3  Vcs.  &  B.  184. 

(v)  I  Sim.  &  Sta.  44.  (z)  Cited  d  Yes.  &  B.  186. 

(lo)    Wooster   ▼.    Woodhnll,  1    John.         {a)  Ante,  p.  353. 
Ch.  Rep.  541.     13  Vcs.  663.  (b)  Tooke  v.  Clarke,  1  Dick.  350. 
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The  court  is  less  indulgent,  however,  in  opening  a  decree  pro  canfesso 
than  in  setting  aside  one  obtained  on  a  default  at  the  hearing.(c)  And 
where  the  defendant  applies  to  set  aside  his  default,  and  to  have  a  decree  of 
this  nature  opened,  the  court  will  require  him  to  produce,  upon  the  mo- 
tion, the  answer  he  proposes  to  put  in ;  so  that  the  court  may  be  satis- 
fied as  to  the  suflSciency  thereof,  and  be  apprised  of  the  nature  of  the 
defence.(c{) 

We  have  before  seen  that  where  the  court  opens  an  order  of  this  na- 
ture regularly  entered,  it  will  impose  equitable  terms.(6) 

The  statute  relative  to  proceedings  against  absent,  concealed,  and 
non-resident  defendants,  provides  that  if  the  defendant  against  whom  a 
decree  pro  confesso  shall  have  been  made,  under  that  statute,  or  his 
representatives,  shall  afterwards  appear  and  petition  to  be  heard,  such 
petitioner  may,  upon  paying  or  securing  to  be  paid  such  costs  as  the 
court  shall  adjudge,  be  admitted  to  answer  the  complainant's  bill.  And 
the  suit  is  then  to  proceed  as  if  no  decree  had  been  made.(/) 

But  the  defendant  or  his  representatives,  must  so  appear  within  one 
year  after  notice  in  writing  of  the  decree  shall  have  been  given  to  him 
or  them ;  and  within  seven  years  after  the  making  of  the  decree,  if  such 
notice  shall  not  have  been  given.(§') 

If  the  defendant  or  his  representatives  shall  not  so  appear  before  the 
expiration  of  one  year  after  such  notice  shall  have  been  given,  and  if 
notice  is  not  given  before  the  expiration  of  seven  years  after  the  mak- 
ing of  the  decree,  that  court  shall  then  confirm  the  decree  against  the 
defendant  and  against  all  persons  claiming  under  him  by  virtue  of  any 
act  subsequent  to  the  commencement  of  the  suit ;  and  may  make  suph 
further  order  in  the  premises  as  shall  be  just  and  reasonable.(A)     « 

The  defendant  cannot  institute  a  new  suit  while  the  decree  on  the 
bill  pro  confesso  is  in  force.  He  must  apply  under  the  statute  for  re- 
Uef(i) 

If  he  comes  in  and  applies  within  the  time  prescribed,  no  other  terms 
can  be  imposed  upon  him  than  the  payment  or  giving  security  for 
costs.(Ar)  In  the  case  of  The  Bishop  of  Rochester  v.  KnappJ^f)  it  was 
held  he  should  pay  such  costs  as  had  accrued,  and  give  security  for  sub* 
sequent  coslLs. 


(c)  Kniffht  T.  Younj^,  supra.  (A)  Id.  ib.  ^141. 

(<0  Wells  r.  Cniger,  5  Paige,  164.        (i)  Daroae  t.  Fanning,  4  John.    Ch. 

Ante,  p.  367.  Rep.  909. 

(e)  Ante,  p.  367.  (k)  1  Hoflf.  Ch.  Pr.  6M. 

(/)  9  R.  S.  187,  ^  139;  (orig.  ^  133.)         (Q  Diok.  70. 
(g)  Id.  ib.  ^  140. 
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The  proceedings  under  a  decree  pro  confesso,  are  the  same  as  those 
under  other  decrees  niade  upon  a  hearing.  If  the  decree  directs  a  ref- 
erence to  a  master,  the  reference  must  be  proceeded  with  in  the  master's 
office  in  the  same  way  as  any  other  referenee.(fn) 

A  bill  taken  pro  cottfesso^  however,  cannot  be  read  before  the  master 
as  evidence  of  the  state  of  the  accouat.(n) 

Taking  a  decree  pro  confesso  will  not  amount  to  a  confession  of  any 
fact  not  alleged  ^n  the  bill.(.a;) 

A  defendant  who  has  appeared  by  a  solicitor,  is  entitled  to  notice  of 
all  the  subsequent  proceedings  in  the  cause,  although  he  suffers  the  com- 
plainant's bill'  to  be  taken  as  confessed.  And  a  decree  taken  against 
him  ex  parte,  without  giviag  his  solicitor  notice  of  hearing,  will  be  set 
fiside  as  irregular.(ti') 


SECTION   Vll. 


DECREES    BY    DEFAULT. 


We  have  already  mentioned  the  cases  in  which  a  decree  may  be  taken 
by  default  at  the  hearing.(a:) 

Decrees  of  this  nature  differ  little  in  point  of  form  from  ordinary  de- 
Ksrces  made  upon  hearing  all  parties ;  the  principal  variation  being  ia 
the  omission  of  the  recital  of  the  evidence,  which  in  other  decrees  is 
always  entered  as  read.(y)  The  omission  of  the  evidence,  however, 
does  not  extend  to  cases  in  which  the  object  of  the  suit  is  to  establish  a 
will  against  an  heir  at  law ;  because  in  such  cases  the  court  will  not  de* 
clare  the  will  well  proved  without  hearing  the  evidence  read.(z) 

A  decree  of  this  nature  is  not  considered  jas  a  judgment  of  the  court, 
!but  as  the  act  of  the  party  who  obtains  it,  conceiving  what  the  judgment 
/of  the  court  would  be  if  the  other  party  had  appeared.  And  it  is  taken 
at  the  peril  of  the  party  obtaining  it,  if  he  cannot  support  it  by  his 
pleadings  and  proofs.(a)    Thus  it  is  the  constant  practice  of  the  court, 


(m)  1  Dan.  698.  (x)  Ante,  p.  3*23. 

(n)   Dominicetti   .▼.    Latu,  3   Dick.        (y)  1  Smith,  417.    3  Dan.  646. 

.688.  (z)  Webb  v.    Litcot,    3   Aik.    25.    1 

(v)  Carneal's  heira  ▼.  Ihy,  2  Littell,    Dick.  88,  S.  C. 

397.                      >  (a)  Carew  ▼.  Johnston,  3  Sch.  &  Lef. 

(tr)  Hart  v.  Small,  4  Paige,  651.  See    300.  Knight  v.    Young,  3  Vea.    A    B 

also  Doe  t.  Qreen,  8  td.  347.  186.  Stubbe  t. » 10  Vet.  SO 
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upon  a  default,  to  hear  the  aflSdavit  of  service  of  the  notice  of  hearing 
read,  and  to  tell  the  counsel  to  take  his  decree.(*)  ^ 

In  this  respect  a  decree  by  default  differs  from  a  decree  pro  confesso  ; 
which,  as  we  have  seen,  is  the  act  of  ihe  court,  and  not  of  the  party.(c) 

The  cases  in  which  decrees  of  this  nature  will  be  opened  or  rectified 
have  been  already  pointed  out  .(d) 


SECTION    VIII. 


DECREES    BY    CONSENT. 


A  decree  by  consent  is  binding,  unless  procured  by  fraud.(c)  But  by 
this,  must  be  understood  that  the  parties  are  competent  to  consent.(/) 

A  decree  may  be  made  by  consent  in  a  cause  relating  to  the  separate 
property  of  a  married  woman,  in  which  she  and  her  husband  are  co- 
complainants.(g*) 

As  respects  infants,  although  the  court  will  not,  in  general,  make  any 
decree  by  consent  where  they  are  concerned,  without  referring  it  to  a 
master  to  inquire  whether  it  will  be  for  their  benefit;  yet  when  once  a 
decree  is  pronounced  without  that  previous  step,  the  infants  will  be 
bound  by  it.(A) 

A  decree  or  order  made  by  consent  of  the  counsel  for  the  parties, 
cannot  be  set  aside  either  by  re-hearing  or  appeal,(i)  or  by  bill  of  re- 
view \{k)  unless  by  clerical  misprision  any  thing  has  been  inserted  in 
the  order,  as  by  consent,  to  which  the  party  had  not  consented ;  in 
which  case  Lord  Thurlow  appears  to  have  considered  that  a  bill  of  re- 
view would  lie.(Z)  If,  however,  the  decree  has  been  obtained  by  fraud, 
relief  may  be  had  against  it  by  original  bill.(m)  The  consent  of  coun- 
sel to  a  decree  is  to  be  given  upon  their  own  conception  of  the  authenti- 
city  of  their  instructions  ;(n)  and  as  the  client  is  bound  by  the  act  of 


{h)  1  Hoflf.  Pr.  557.  Atkinson  ▼.  Manks,  1  Cowen,  691.     Kane 

(c)  Ante,  p.  369.  t.    Whittick,  8   Wend.  219.     Ringgold^s 

(d)  Ante,  p.  353, 367,  8.  case,  1  Bland,  5.    12.     Id.  18, 270.     Cos- 
{e)  French  ▼.  Shotwell,  6  John.  Ch.    ter  v.  Clark,  in  Chan.  May  17,  1842. 

Rep.  564.  (k)  Webb    ▼.    Webb,  3  Swanst.   658. 

(/)  2  Dan.  617.  And  see  Smith  v.  Turner,  1  Vein.  274. 

(g)  Stinson  v.  Ashley,  5  Ross.  4.  (/)  Anon.,  1  Yes.  Jan.,  93. 

(A)  Per  Lord  Thurlow,  Wall  r.  Rash*    (m)  Bradishv.^ee,  Amb.  229. 

by,  1  Bro.  C.  C.  487.  \n)  Mole  v.  Smith,  1  Jac.  &  W.  673. 

(i)  2  Dan.  617,  and  cases  there  cited. 
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his  counsel,  he  must,  if  the  counsel  has  consented  without  sufficient 
authority,  seek  his  remedy  against  the  counsel.(o) 

A  person  affected  by  a  decree,  but  not  a  party,  may  aver  and  prove 
that  it  was  entered  by  an  agreement  of  the  parties,  though  it  contradict 
the  record.(p) 

A  decree  of  nullity  delaring  void  a  marriage  contract,  or  a  decree  for 
a  divorce,  or  a  separation  or  limited  divorce,  cannot  be  entered  by  con- 
Beni.{q) 


(o)  Bradith  t.  Gee,  Amb.  S39.  (q)  Role  170. 

{p)  Stark's  adm^r  v.  Thompaon's  ex'ra, 
3  Monro,  303. 


BOOK    11. 

Iltoctt^higs  0ttb0(i|tient  to  %  iDecree. 


CHAP.    I. 

APPEALS. 

Sect.  1.  From  what  Decrees  or  Orders,  and  on  what  grounds,  an 
Appeal  lies. 

2.  Who  mat  Appeal. 

3.  Evidence  upon. 

4.  Effect  of  Appeal* 

5.  Miscellaneous  Provisons. 

6.  To  the  Chancellor,  from  a  Vice  Chancellor. 

7.  To  the  Court  for  the  Correction  of  Errors,  from  the 

Chancellor. 

8.  To  THE  (Chancellor  from  a  Surrogate. 

9.  From  a  Surrogate  to  a  Circuit  Judge. 

10.  To  the  Chancellor  from  a  Circuit  Judge. 

11.  To  the  Chancellor  from  a  Court  of  Common  Plea8« 


The  next  step  of  procedure  in  a  cause,  subsequent  to  the  decree,  is 
to  bring  an  appeal  to  a  higher  tribunal,  for  the  purpose  of  having  the 
decree  reversed  or  modified,  if  either  party  is  dissatisfied  with  it,  and 
is  advised  to  resort  to  that  measure.  The  subject  of  appeals  will  there- 
fore claim  our  attention  in  this  place,  before  we  enter  upon  the  manner 
of  carrying  a  decree  into  execution. 

And  while  upon  the  subject,  we  shall  not  only  treat  of  the  ordinary 
appeals  which,  according  to  our  arrangement,  properly  belong  in  this 
place,  but  of  appeals  in  special  cases,  as,  appeals  to  the  chancellor  from 
circuit  judges,  and  from  courts  of  common  pleas,  and  from  surrc^atesto 
circuit  judges.  It  will  be  more  convenient  to  exhaust  the  subject  at 
once,  than  to  return  to  it  again  in  some  other  connection. 
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SECTION    I. 

PROM  WHAT  DECREES  OR   ORDERS,  AND  ON  WHAT  GROUNDS^  AN  AP- 

•      PEAL  LIES. 

It  is  impossible  to  point  out  all  the  grounds  upon  which  a  party  may- 
appeal  from  a  decree  or  order  of  this  court ;  as  they  are  as  numerous 
and  as  various  as  the  cases  themselves.  In  fact,  wherever  the  court  is 
called  upon  to  determine  a  question  of  law  or  of  fact,  the  decision  may 
be  the  subject  of  an  appeal  by  any  party  who  considers  himself  ag- 
grieved by  it.  The  only  case  in  which  a  party  cannot  appeal  from  the 
decision  of  the  court  is  where  the  determination  complained  of  is  mere- 
ly the  result  of  the  exercise  of  discretion  on  the  part  of  the  judge,  in  a 
case  where  the  matter  was  fairly  a  subject  for  the  exercise  of  discretion. 
In  such  cases,  the  practice  of  the  court  will  not  allow  an  appeal  from 
the  discretion  of  one  judge  to  that  of  another.  Upon  this  ground  it  is 
that  the  courts  have  adopted  the  rule  that  there  can  be  no  appeal  upon 
the  question  of  costs.(a) 

But  if  costs  are  given  contrary  to  statute,  or  to  a  standing  rule  of  the 
court,  and  do  not  rest  in  discretion  merely,  an  appeal  will  lie.(6)  So 
where  a  party  is  entitled  to  costs  as  a  matter  of  strict  right,  if  the  court 
below  refuses  to  give  costs,  the  erroneous  decision  as  to  such  costs  may 
be  corrected  on  appeal.(c)  And  if  a  party  appeals,  having  a  substan- 
tial ground  of  appeal,  and  brings  in  the  question  of  costs  along  with  it, 
he  may  proceed  with  respect  to  the  costs,  though  he  does  not  succeed  on 
the  substantial  ground  of  appeal.  But  a  point  which,  on  the  slightest 
consideration,  appears  to  have  no  substance,  is  not  to  be  put  forward 
merely  for  the  purpose  of  covering  an  appeal  on  the  question  of  costs.(rf) 

What  has  been  said  above  respecting  appeals  as  to  costs,  must  be  un- 
derstood as  applicable  only  to  the  costs  of  interlocutory  proceedings. 
The  revised  statutes  authorize  an  appeal  from  a  decree  as  to  the  general 


(a)  3  Dan.   100.     Atty.  Gen.  v.  Butch-  Wins'ow  v.  Collins,  3  id.  88.    Tod  v. 
er,  4  Rubs.    180.    Coneter  v.  Ewing,   1  Tod,  1  Bligh,'(New  Series)  639. 
Motloy,    19.     Ashby  v.    Kiger,  3    Rand.  (c)  Id.  ib. 

165.    Owen  v.  Griffith,  1  Yes.  250.  {d)  Attorney  General  v.  Butcher,  4 

(b)  Buloid    y.    Miller,    4    Paige,  473.  Russ.  180. 
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costs  in  the  cause,  provided  the  appeal  is  entered  within  fifteen  days  af* 
ter  notice  of  the  decree.(6) 

The  operation  of  the  rule  prohibiting  appeals  for  costs  is  confined  to 
cases  in  which  costs  are  to  be  paid  hy  one  party  to  another,  and  do  not 
form  any  part  of  the  relief  sought  by  the  bill ;  and  it  is  liable  to  excep- 
tion where  the  costs  are  payable  out  of  a  fund,  or  are  chargeable  upon 
an  estate,  or  are  part  of  the  relief  to  which  the  party  is  entitled,  and  the 
facts  of  the  case  distinctly  appear  upon  the  face  of  the  proceedings 
themselves ;  so  that  it  is  not  necessary,  in  determining  the  question  of 
costs,  upon  the  appeal,  to  enter  into  any  investigation  of  the  merits.(/) 
Upon  this  ground,  Lord  Hardwick,  in  the  case  of  Owen  v.  Griffith{g) 
entertained  an  appeal  by  an  incumbrancer  who  had  brought  his  bill  to 
compel  the  payment  of  his  charge,  out  of  an  estate  which  he  had  ex* 
tended  by  elegit  upon  a  judgment,  and  to  whom  the  judge  below  had 
refused  his  costs,  although  he  had  given  him  his  principal  and  interest ; 
his  lordship  holding  that  an  incumbrancer  upon  an  estate,  for  a  just 
debt,  has  a  lien  upon  the  estate  for  his  costs,  as  well  as  his  demand ; 
and  that  therefore  the  appeal,  although  for  costs^  affected  the  merits  of 
the  case. 

The  same  distinction  was  recognized  in  Cooper  v.  ScoUy{h)  and  in 
Jenour  v.  Jenour.{i)  In  the  latter  case  the  question  arose  upon  the  inter*- 
est  of  the  parties  in  a  trust  fund  which  had  been  separated  from  the 
general  residue  ;  and  the  bill  prayed  that  the  costs  of  the  suit  might  be 
paid  out  of  the  general  estate.  Upon  the  hearing  the  costs  were  order- 
ed to  be  paid  out  of  the  general  estate ;  but  on  the  appeal,  although 
the  decree,  upon  the  right  to  the  fund  was  afiirmed,  Lord  Eldon  cor- 
rected the  decree,  as  to  costs,  by  directing  them  to  be  paid  out  of  the 
particular  fund,  and  not  out  of  the  general  estate ;  holding  that  the 
costs  were  not  within  the  common  rule. 

So,  in  Taylor  v.  Popham,{k)  Lord  Eldon  states  the  rule  to  be  that 
where  the  costs  are  disposed  of  as  subjects  of  relief,  though  they  are  the 
subject  of  appeal,  it  is  not  an  appeal  for  costs.(/) 

In  a  more  recent  case(m)  it  was  decided  that  as  a  party  interested  in  a 
fund  might  appeal  from  a  decree  directing  costs  to  be  paid  out  of  that  fund ; 


(e)  3  R.  S.  605, «  79.  (k)  16  Vea.  73. 

(/)  Angeil  ▼.  Davis,   4  M.  &  C.  360.  (/)  See  also  Bashett  t.  Spray,  1  Russ. 

Winslow  ▼.  Collins,  3  Paige,  88.  &  My.  113  ;  Taylor  ▼.  Soathgate,  4  M. 

S)  1  Yes.  350.  &  C.  303.     Marsden  v.  Eyre,  id.  331. 

,  )  1  Eden,  17.     1  Bro.  C.  C.  U 1,  n.  (m)  Bagot  v.  Bagot,  cited  3  Dan.  Ch. 

(t)  10  Yes.  563.  Pr.  103. 

ToL.  I.  48 
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80  parties  personally  ordered  to  pay  costs  might  appeal  from  the  decreoi 
on  the  ground  that  the  costs  ought  to  be  paid  out  of  the  fund. 

It  is  a  general  rule,  as  already  observed,  that  the  exercise  of  the  dis- 
cretion of  the  court  is  not  the  subject  of  appeaL(n)  Upon  this  princi* 
pie  there  can  be  no  appeal  from  an  order  concerning  the  mere  practice 
of  the  court,  or  course  of  proceeding  in  the  cause.(o) 

In  the  case  of  Rowley  v.  Van  Benthuyserij^p)  Mr.  Justice  Bronsoa 
observed,  '^  The  line  of  separation  is  not  always  very  strongly  marked 
between  questions  which  are  purely  of  a  discretionary  character,  and 
those  which  depend  upon  some  estabhshed  principle  of  equity  jurispru- 
deuce.  And  the  practice  and  principles  of  the  court  are  so  intimately 
ponnected  that  it  may  sometimes  be  difficult  to  determine  whether  a  par- 
ticular order  shall  be  regarded  as  disposing  of  the  right  of  the  party,  or 
merely  regulating  the  course  of  proceeding  in  the  cause."  And  he  refers  to 
the  article  of  the  constitution  respecting  the  court  for  the  correction  of  er- 
rors;  which  is  as  follows :  "  When  an  appeal  from  a  decree  in  chancery 
shall  be  heard,  the  chancellor  shall  inform  the  court  of  the  reasons  for  his 
decree.  And  when  a  writ  of  error  shall  be  brought  on  a  judgment  of  the 
supreme  court,  the  justices  of  the  court  shall  assign  the  reasons  for  their 
judgment-"  And  the  learned  judge  proceeds  to  remark,  "  Nothing  but 
a  'decree'  brought  up  by  *  appeal,'  in  the  one  case,  or  a  'judgment' 
removed  by  '  writ  of  error*  in  the  other,  can  be  reviewed  in  this  court. 
This  is  legal  language,  and  as  no  contrary  intention  is  manifested  on 
the  face  of  the  instrument,  it  must  be  understood  in  its  legal  sense.  It 
cannot  extend  to  every  decision  of  the  inferior  tribunal,  but  only  to  such 
decrees  and  $uch  judgments  as,  on  well  settled  principles,  may  be  re- 
viewed on  appeal  or  by  writ  of  error.''  "  I  know  not  upon  what  prin- 
ciple it  can  be  maintained  that  this  court  has  jurisdiction  to  review  the 
practice  of  the  court  of  chancery  in  a  matter  wholly  collateral  to  the 
subject  of  controversy.  What  is  a  decree  in  chancery  7  Like  a  judg- 
ment at  law,  it  is  the  sentence  pronounced  by  the  court  upon  the  matter 
of  right  between  the  parties ;  and  this  sentence  is  founded  on  the  plead- 
ings and  proofs  in  the  cause.  None  of  the  various  orders  which  are  so 
often  made  in  the  progress  of  the  suit,  for  time  to  answer  or  produce 
witnesses,  for  leave  to  amend,  setting  aside  a  default,  or  the  like,  have 
ever  been,  or  can,  with  the  least  degree  of  propriety,  be  called  decrees, 


(fi)    Read  v.    Hodfens,   3  Moll.  281.  (o)  Rowley  ▼.  Van  Beothajaen,   10 

Per  Cowen,    J.  in    Tripp    r.  Cook,  S6  Wend.  309, 371, 378, 9.     Per  Bronaon, 

Wend.    150.    Rogers  t.  Hoaack'a  ex'ra,  J.  in  Tripp  t.  Cook,  36  id.  150,  155. 

18  id.  319.  (p)  Supra. 
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within  t'le  mea  ing  of  that  word  as  used  in  the  constitution.  A  decree 
may  be  eiher  final  or  interlocutory ;  but  in  either  case  it  is  an  adjudi- 
cation upon  the  merits,  and  not  an  order  in  relation  to  some  collateral 
matter." 

The  revised  statutes  do  not  specify  what  decrees  or  orders  may  be  ap- 
pealed from ;  and  as  the  decisions  upon  the  subject  are  conflicting,  the 
question  cannot  be  considered  settled,  except  as  respects  orders  which 
are  merely  initiatory.  It  is  settled  that  no  appeal  lies  from  a  mere  ini- 
tiatory order ;  as  for  instance,  an  order  for  an  attachment  to  bring  a  par- 
ty into  court  to  answer  for  an  alleged  contempt  ',{q)  or  an  order  for  the 
examination  of  one  of  several  defendants  as  a  witness,  where  all  excep- 
tions are  reserved  until  the  hearing  ;(r)  or  a  temporary  order  of  the 
court  awarding  an  injunction.(^) 

Neither  will  an  appeal  lie  from  an  order  directing  a  sale  of  the  pro- 
perty in  litigation,  and  that  the  money  be  brought  into  court ;  such  or- 
der not  affecting  the  merits,  and  relating  only  to  the  preservation  of  the 
property.(/)  Or  from  an  order  refusing  a  re-hearing  of  a  motion  for  in- 
structions to  a  master  as  to  the  examination  of  a  witness.(u)  And  it 
seems  that  an  appeal  will  not  lie  to  the  court  for  the  correction  of  errors, 
in  any  case,  from  an  order  of  the  chancellor  refusing  a  re-hearing ;  unless 
under  very  peculiar  circumscances.(t7) 

But  if  an  order  for  an  attachment  contains  a  final  determination  or  ad- 
judication, that  the  defendant  is  in  contempt,  he  may  appeal  there- 
from.(tr)  An  appeal  also  lies  from  an  order  directing  a  suit  to  stand 
revived  against  the  representatives  of  a  deceased  party,  if  the  rights  of 
the  appellant  are  in  any  way  affected  by  such  revival  of  the  suit.(i:)  So 
an  order  directing  an  issue  is  a  proper  subject  of  appeal.(y)  Aud  a  re- 
fusal to  grant  an  issue,  in  a  proper  case,  when  directly  applied  for,  and 
where,  in  the  exercise  of  a  sound  discretion,  an  issue  should  have  been 
directed,  is  a  good  ground  of  appeal.(j2r)  But  the  omission  of  the 
court  below  to  award  an  issue,  is  not  a  ground  of  appeal  if  neither  party 
asked  for  an  issue  on  the  hearing,  (a) 


(q)  McCredie  r.  Senior,  4  Paige,  378.  (o)  Id.  ib. 

Baei  ▼.  Street,  9  John.  443.  (w)  McCredie  r.  Senior,  supra.    - 

(r)  Per  Chancellor  Walworth,  9  Wend.  (x)  Rojfert  r.  Patterion,  4  Paige,  450. 

339.  (y)  Drayton  ▼.  Logan,  Harper's  Eq. 

(#)  Trustees  of  Hantington  t.  Nicoll,  Rep.  67. 

3  John.  566.  (z)   Towosend  t.  Grares,  3  Paige, 

(/)  Chapman  y.  Hammersley,  4  Wend.  453. 

173.     McKim    v.    Thompson,  1   Bland,  (a)  Belknap  t.  Trimble,  id  577.  Town- 

172.  SMd  V.  Grares,  iupra^ 

(11)  WimamM)o   t.    Hyer,    4    Wend. 
170. 
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In  the  case  of  Beach  v.  The  Fulton  BankJ^h)  it  was  decided  by  the 
court  for  the  correction  of  errors  that  an  appeal  will  lie  from  an  order  re- 
fusing to  open  proofs  in  a  cause,  for  the  purpose  of  re-examining  a  witness 
who,  since  his  examination,  has  disclosed  facts  material  and  pertinent  to 
the  issue,  which  he  did  not  disclose  when  on  examination.  This  decision 
was  upon  the  ground  that  the  order  appealed  from  affected  the  merits  of 
the  cause. 

An  appeal  does  not  lie  to  the  chancellor  to  reverse  an  ex  parte  order 
of  a  vice-chancellor  which  is  merely  irregular.  The  proper  remedy  of 
the  party  against  whom  such  ex  parte  order  has  been  made  is  to  apply 
to  the  vice  chancellor  to  vacate  or  modify  it.(c)  Nor  will  it  lie  from 
an  order  or  decree  refusing  to  displace  an  executor  and  to  appoint  a  re- 
ceiver in  in  his  stead  \{d)  or  for  a  mere  error  in  figures  in  carrying  out  a 
principle  of  apportionment,  in  the  distribution  of  funds  among  credi- 
tors.(e) 

In  the  cause  of  Tripp  v.  Vinceni,{f)  it  was  held  that  an  appeal 
would  lie  to  the  chancellor  from  an  order  of  a  vice  chancellor  made  sub- 
sequent to  a  final  decree  in  a  cause.  An  appeal  will  also  lie  to  the 
court  for  the  correction  of  errors  from  an  order  of  the  chancellor,  refu- 
sing to  dissolve  an  injunction ;( g)  and  from  an  order  dissolving  an  injuQC- 
tion.(A)  And  in  the  case  oiHoyt  v.  Oelston,{i)  the  supreme  court  was  of 
opinion  that  an  appeal  would  lie  from  a  decision  refusing  to  grant  an  in- 
junction. 

No  appeal  will  lie  from  an  order  or  decree  entered  by  consent.{k) 
And  it  is  to  be  observed,  that  for  this  purpose,  an  order  made  at  the 
hearing,  for  the  cause  to  stand  over  with  liberty  to  the  complainant  to 
add  parties,  is  considered  as  an  order  made  by  consent,  and  cannot  be 
appealed  from ;  for,  in  truth,  the  want  of  parties  is,  in  its  nature,  a  rea- 
son for  dismissing  the  complainant's  bill,  and  it  was  a  matter  of  relaxa- 
tion on  the  part  of  the  court  when  it  permitted  the  cause  to  stand  over. 
If  the  complainant  is  dissatisfied  with  the  opinion  of  the  court,  as  to  the 
want  of  parties,  he  should  let  the  bill  be  dismissed  and  then  appeal  from 
the  order  of  dismissal.(/)  But  this  rule  does  not  apply  to  cases  in  which, 
upon  a  demurrer  for  want  of  parties,  the  demurrer  is  allowed,  with  lib* 


(J)  9  Wend.  225.  (h)  Simpson    r.    Hart,    14    John.  65. 

(c)  Gibson  r.   Martin,  8  Paige,  481.  Martin  t.  Dwelly,  6  Wend.  11. 

Rogers  v.  Hosack's  ex'rs,  18  Wend.  319.  (t)  13  John.  140. 

(eO  Rogers  v.    Hosack's   cxVs,    18  {k)  Atkinson  v.  Manks,  1  Cowen,  691. 

Wend.  319.  Ringold's  case,  1  Bland,  5,  12.  Id.  18, 
(e)  Id.  ib.  270.  2  Dan.  Ch.  Pr.  617.  and  cases 
(/)  8  Paige.  176.  there  cited.  Coster  t.  Clark,  ia  Chan- 
cy) Mc Vicar  v.  Wolcott,  4  Joha.  610.  eery,  May  17th,  1842. 

lotOMX  r.  Ploot,  2  Raod.  247.  {f)  Beretford  r.  Adair,  2  Cox,  156. 
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erty  to  the  complaint  to  amend.  In  such  cases,  the  complainant,  by 
acquiescing  in  the  undertaking  to  amend,  does  not  preclude  his  right  of 
appeal.(m)  And  it  seems,  that  a  party  dissatisfied  with  a  decree  will 
not  prejudice  his  right  to  appeal  by  consenting  to  an  order  consequent 
tial  upon  the  decree.(n) 

Neither  will  an  appeal  lie  from  a  decree  entered  by  default.{o)  But 
as  respects  decrees  entered  pro  con/esso^  the  rule  is  not  quite  so  well  set- 
tled. In  Rowley  V.  Van  Benthuysen^ip)  the  court  for  the  correction  of 
errors  decided  that  an  appeal  would  not  lie  from  an  order  of  the  chan* 
cellor  recusing  to  vacate  an  order  that  the  bill  be  taken  pro  confessoy 
and  that  the  defendant  have  leave  to  put  in  an  answ8r.(9) 

In  1840  that  court  decided,  in  the  case  of  Murphy  v.  The  American 
Life  Insttrance  and  Trust  Company ^ir)  that  a  defendant  in  a  bill  of 
foreclosure,  who  suffers  the  bill  to  be  taken  pro  confesso  and  permits  a 
decree  of  sale  to  be  made  without  opposition,  is  not  entitled  to  prose- 
cute an  appeal. 

But  in  1841,  the  same  court  decided  that  an*  appeal  would  lie  from  a 
decretal  order  of  the  chancellor  refusing  to  open  the  sale  of  mortgaged 
premises  and  grant  a  re-sale,  on  the  application  of  the  defendant ;  al- 
though be  has  permitted  the  bill  to  be  taken  pro  confesso  eigainai  him.(«) 
But  it  is  to  be  observed,  that  the  appellant  in  that  case,  did  not  ask  to 
set  aside  or  vacate  the  decree,  but  only  the  sale. 


SECTION    II. 


WHO  MAT  APPEAL. 


A  person  having  no  interest  in  the  subject  matter  of  a  suit,  or  whose 
interest  has  ceased  since  the  commencement  thereof,  cannot  bring  an 
appeal.(/)  And  a  mere  interest  in  the  costs  gives  no  right  of  appeal  in 
respect  to  any  other  matter.(ii) 

Neither  can^  a  person  bring  an  appeal,  in  general,  unless  he  was,  or 


(m)  Ledbetter   ▼.     Long,    4    My.    ft  Llewellin,  id.  18.    MeKim  r,  Thomp- 

Craig,  286.  ton,  id.  370. 

(n)  Wood  T.  Griffith,  1  Mer.  36.  (r)  36  Wend.  949. 

(0)  Kane  f.  Whiuick,  8  Wend.  919.  (/)  Tripp  t.  Cook,  36  Wend.  343. 

Ip)  16  Wend.  369.  (0  Raid  t,  Vanderheyden,  6  Cowen# 

(q)  See  also  Hoye  t.  Penn,  1  Bland,  719.    Idley  t.  Bowen,  11  Wend.  338. 

35.    Ringold*s  case,  id.  6,  13.    Shye  t*  (u)  '  Id.  ib. 
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represents,  aparty  ia  the  matter  in  the  coart  below ;  although  he  ma^ 
have  an  interest  in  tlie  qiiestion.(v) 

Yet,  it  is  not  necessary  that  the  person  who  appeals  should  be  actual- 
ly a  party  to  the  record ;  provided  he  has  an  interest  in  the  question 
which  may  be  affected  by  the  decree  or  order  appealed  from.  Even 
creditors  coming  in  before  the  master  under  a  decree,  have  been  held 
entitled  to  appeal,  although  not  parties  to  the  bill,  because  the  de- 
cree affected  their  interest.(tr)  In  Hungerfor(JPs  casej^x)  the  creditors 
complained  that  the  property  had  not  been  applied  as  it  ought ;  and  it  was 
objected  that  they  could  not  come  inunder  the  decree  and  impeach  it ; 
but  it  was  answered  that  they  might,  for  if  the  decree  contained  in  itself 
a  wrong  disposition  of  the  property,  they,  coming  in  as  creditors,  had  a 
right  to  appeal,  because  the  decree  bound  their  rights.  In  Osborne  v. 
Usher,{ff)  the  same  principle  is  admitted ;  and  it  has  been  held  that  if 
the  right  of  a  remainderman,  or  of  any  person  entitled  to  the  estate,  in 
any  way,  is  bound  by  the  decree,  he  must  have  a  right  to  appeal  from 
it,  as  well  as  the  person  against  whom  it  was  made.(z)  Upon  this 
ground  it  has  been  determined  that  a  tenant  in  tail  in  remainder  expec* 
tant,  after  the  determination  of  a  prior  estate  tail  (who  would  not  be  a 
necessary  part  to  a  suit  affecting  the  entailed  estate,  against  the  prior 
tenant  in  (ail,)  has  a  right  to  appeal  against  the  decree  in  that  suit ;  and 
that  he  may  file  a  supplemental  bill  for  the  purpose  of  making  himself 
a  party  to  the  suit,  in  order  to  appeal  from  it.(a) 

It  has  also  been  determined  that  a  purchaser  under  a  decree,  although 
not  a  party  to  the  suit,  may  appeal  from  an  order  setting  aside  a  bidding 
and  ordering  a  new  sale  before  the  master.(fr)  And  a  creditor  coming 
in  before  a  master  and  having  a  claim  disallowed  on  exceptions  to  the 
report,  may  appeal  from  the  order  disallowing  the  exceptions.(c) 

But  an  appeal  cannot  be  sustained  by  a  person  who  is  not  interested  in 
the  subject  matter.  Although  there  may  have  been  an  interest  when  the 
suit  was  commenced,  if  such  interest  is  terminated  during  its  progress, 
his  right  to  interfere  further  in  the  litigation  is  at  an  endJd)  Therefore, 
where  a  party  has  released  all  his  interest  in  the  suit,  he  has  no  right  to 
appeal  from  an  order  made  therein  which  cannot  prejudice  him,  although 


(o)  CorporatioD   of  Ludlow  t.  Green-  («^  Oiffbrd  t.  Hort,  supra. 

house,  1  dligh,  (New  Series,)  17.     Palm-  (a)  Id.  411. 

er   on  Appeals,  6.    Steele   t.    White,  9  {b)  RyderT.  EarlGower,6Bro.  P.  C. 

Paige,  478.  306. 

(w)  Gifibrd  t.  Hort,  1  Sch.    &   Lef.  (c)  Winehelsea  t.  Garretty,  1  My.  & 

409.  Keen,  863. 

(x)  Cited  id.  ib.  (d)  Idley  r.  Bowea,  H  Wend.  838. 

(y)  e  Bro.  C.  C.  80. 
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it  may  be  wrong  as  against  other  parties.(e)  Accordingly,  where  a  par- 
ty against  whom  a  decree  has  been  made,  sells  his  right  to  the  subject 
matter  of  the  suit,  an  appeal  from  such  decree  in  the  name  of  such  par- 
ty cannot  be  sustained.  But  if  the  purchaser  is  entitled  to  appeal,  he 
mustmakehimself  a  party  tothe  suit,  and  bring  the  appeal  in  his  own 
name.(/)  And  it  seems  that  after  a  decree  against  the  right  of  a  par- 
ty has  been  made,  such  party  cannot  dispose  of  his  claim  to  another,  so 
as  to  give  the  latter  a  right  to  appeal  from  the  decree.(g) 

No  person  can  appeal  from  a  decree  or  order  unless  he  is  injured  or 
aggrieved  by  it.  And  a  party  who  is  aggrieved  by  one  part  of  a  decree 
only,  cannot,  by  appeal,  call  in  question  another  part  of  the  decree  in 
which  he  is  not  interested,  although  the  appeal  is  broad  enough  to  em* 
brace  it.(A) 

.  But  it  is  not  necessary  a  party  should  have  appeared  in  the  court  be- 
low, to  entitle  him  to  appeal.  Thus,  it  has  been  held  that  a  party  who 
is  aggrieved  by  an  erroneous  decree  or  order  of  a  vice  chancellor,  may 
appeal  therefrom  to  the  chancellor,  although  he  did  not  appear  to  argue 
the  case  before  the  vice  chancellor — unless  the  order  or  decree  appealed 
from  is  irregularly  obtained,  so  that  it  can  be  set  aside  on  that  ground, 
upon  a  proper  application  for  that  purpose.(AA} 

It  is  to  be  observed,  thttt  it  is  only  in  cases  in  which  the  interest  of 
the  party  wishing  to  appeal  toill  be  bound  by  t/,  that  an  appeal  will  be 
permitted  at  the  instance  of  a  party  not  on  the  record.  In  no  other 
case  can  he  have  ground  to  complain  of  the  decree  or  order.(i) 

Any  one  of  several  against  whom  a  decree  is  rendered,^  may  appeal 
from  it.(A:) 

An  appeal  cannot  be  prosecuted  by  the  appellant  in  forma  pauperis^ 
but  he  must  give  security  for  costs.  And  if  he  succeeds,  he  may  have 
dives  costs  on  the  appeal,  although  he  sued  as  a  poor  person  in  the  court 
below.(/) 


(e)  Steele  t.  White,  3  Paige,  478.  {hh)  Hyalop  ▼.  Powers,  9  Paige,  339. 
(/)  Milla  ▼.  Hodge,  7  Paige,  18.  (t)  Winchelsea  t.  Garetty,  1  My.  ^ 

(f)  Id.  ib.  Keen,  S53. 

(A)  Cayler  r.  Moreland,  6  Paiffe,  373.  (i)    Johnson  r.    Johnson's  heirs,  1 

Idiey  T.  Bowen,  11  Wend.  337.^  Hone  Dana,  366. 

T.  Van  Schaick,  7  Paige,  331.  (0  Bolton  r.  Gardner.  3  Paige,  373. 
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SECTION   III. 


XTIDENCE   UPON  APPEAL* 


Appellate  courts  which  proceed  according  to  the  course  of  the  civil 
law,  may  allow  the  parties  to  introduce  new  allegations  or  further 
proofs.  Such  is  the  settled  practice  of  the  ecclesiastical  courts  in  Eng- 
land, and  of  the  admiralty  courts  in  this  country.  But  from  the  organ- 
ization of  the  court  for  the  correction  of  errors  in  this  state,  it  is  doubt- 
ful whether  any  such  right  exists  on  appeals  from  the  sentences  or  de- 
crees of  the  court  of  chancery  in  testamentary  causes.(m)  In  those 
courts  where  the  right  does  exist,  it  is  not  a  matter  of  course  to  receive 
further  proofs  upon  an  appeal.(n)  If  the  appellant  wishes  to  offer  new 
evidence,  he  should,  in  his  petition  of  appeal,  ask  leave  to  produce  fur- 
ther proofs,  and  state  his  excuse  for  not  producing  such  evidence  in  the 
court  below.(o) 

On  an  appeal  however,  from  the  decree  of  a  vice  chancellor,  the 
cause  is  not  before  the  chancellor  in  the  nature  of  a  re-heojing,  but  is  an 
appeal,  strictly ;  and  on  such  appeal,  no  other  evidence  or  pleading  can 
be  received  or  read  than  that  which  was  read  upon  the  hearing  before 
the  vicechancellor.(p)  And  the  rule  is  the  same  in  the  court  for  the  cor- 
rection of  errors  with  respect  to  appeals  from  the  chancelIor.(9)  Yet  if 
the  decree  of  a  vice  chancellor  is  reversed  on  appeal  to  the  chancellor, 
it  seems  the  chancellor  may,  in  his  discretion,  allow  the  respondent  to 
introduce  new  testimony  as  to  facts  discovered  subsequently  to  the  hear- 
ing before  the  vice  chancellor,  before  he  proceeds  to  make  a  final  decree 
upon  such  appeal.(r) 

When  the  case  of  Mitchell  v.  Lenax^  just  referred  to,  was  heard  be- 
fore the  chancellor,  previous  to  its  going  to  the  court  of  errors,  he  sug- 
gested that  where  the  newly  discovered  testimony  was  in  favor  of  the 
respondent,  the  proper  course  probably  w<}uld  be  to  hear  the  appeal  up- 
on the  original  testimony ;  and  if  the  decision  of  the  court  below  was 
found  to  be  erroneous,  and  was  reversed  on  that  ground,  to  ask  the  ap- 


(m)   Scribner    ▼.  Williams,   1   Paige,  Wendell  t.  Lewis,  6  Paige,  333.    Stad- 

560.  well  T.  Palmer,  5  id.  166.    Bloodsood 

(n)  Id.  ib.  T.  Clark,  4  id.  674. 

(o)  Id.  ib.  (q)  Deas  ▼.  Thome,  3  John.  643. 

(p)  Mitchell  ▼.  Lenox,  14  Wend.  662.  (r)  Wendell  t.  Lewie,  itt^ra. 
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pellate  court,  instead  of  proceeding  to  make  a  final  decree  to  remit  the 
cause  to  the  vice  chancellor,  with  permission  to  the  respondents  to  open 
the  rule  for  closing  the  proofs,  so  that  the  newly  discovered  evidence 
could  be  introduced  before  a  final  decree  was  made ;  or,  that  after  the 
reversal  of  the  decree  by  the  chancellor,  the  cause  should  be  retained 
before  him  with  a  similar  permission. (j) 

Where  a  qu^tion  arises  upon  the  hearing  of  the  appeal,  as  to  what 
papers  were  before  the  court  below,  if  such  papers  are  not  referred  to  in 
the  order  or  decree  appealed  from,  resort  must  be  had  to  the  minutes  of 
the  clerk,  and  to  the  papers  marked  by  him  as  read,  to  ascertain  wliai 
papers  were  read  or  used  before  the  vice  cbancellor.(/)  And  when  a 
party  opposing  a  motion  or  petition  has  papers  to  read  in  opposition 
thereto,  and  the  application  is  decided  in  his  favor  upon  the  opening  of 
the  case,  on  the  papers  of  the  adverse  party,  if  he  desires  to  have  the 
benefit  of  his  papers  in  opposition  to  the  application,  upon  appeal,  he 
should  have  such  papers  entered  in  the  minutes  of  the  court  below  and 
marked  as  read.(i^) 

It  is  the  duty  of  the  clerk,  upon  the  hearing  of  a  cause  before  the 
vice  chancellor,  to  enter  in  his  minutes  all  the  papers  read,  or  which 
are  agreed  to  be  considered  as  read,  or  which  are  offered  in  evidence 
and  overruled  by  the  court.  And  a  certified  copy  of  the  clerk's  minutes 
is  the  proper  evidence  of  those  facts,  upon  the  hearing  of  an  appeal  tO" 
the  chancellor.  If  the  clerk,  by  mistake,  neglects  to  enter  in  his  min^ 
utes  any  paper  which  was  read,  or  considered  as  marked  and  read,  be- 
fore the  vice  chancellor,  the  proper  course  is  to  apply  to  the  court  be- 
low to  correct  the  minutes.(t?) 

The  party  whose  duly  it  is  to  furnish  the  papers  on  the  hearing  of  an 
appeal  should  be  prepared  with  the  proper  evidence  to  show  what  pa- 
pers were  read  before  the  vice  chancellor,  and,  if  requiTcd,  to  show  that 
the  papers  furnished  by  him  are  correct  copies.(t/?) 

Depositions  read  on  the  hearing  in  the  court  below  without  objection, 
cannot  be  rejected  in  the  appellate  court.(ar) 


(s)  See  6  Pai^e,  235.  (w)  Id,  ib. 

(/)  Bloodgood  V.  Clark,  fu/^a.  (x)  Johnson    v.    Rankin,    3  Bibb,  87. 

(tt)  Id.  ib.  Pillow  ▼.  Shannon,  3  Terg.  608.     Re*- 

(0)  Studwell  V,  Palmer,  5  Paige,  166.  pass  v.  Movton,  Hardinr926w 
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SECTION   IV. 


KFFECT   OF   APPEAL. 


What  questions  are  brought  up  by  it.]  An  appeal  from  the  final  de- 
cree only,  does  not  bring  before  the  appellate  court,  for  review,  a  ques** 
tion  which  has  been  definitively  adjudicated  and  disposed  of  by  an  inter- 
locutory decree  or  order  previous  to  such  final  decree.(yj  So  upon  an 
appeal  from  an  order  carrying  into  efiect  a  previous  interlocutory  order 
which  has  not  been  appealed  from,  the  appellant  is  not  entitled  to  have 
the  order  appealed  from,  reversed,  upon  the  ground  that  the  previous 
order,  not  appealed  from  by  him,  was  erroneous.(j2;) 

But  where  the  decree  to  be  pronounced  in  the  appellate  court  upon 
the  matters  appropriately  brought  up  upon  the  appeal,  requires  the 
modification  of  some  previous  order  to  make  it  consistent  with  such  de- 
cree, such  order  may  be  modified  accordingly.  That  principle,  howev- 
er, applies  only  to  cases  where  the  difierent  orders  or  decrees  are  so 
blended  together  that  the  decision  upon  the  one  appealed  from,  necessa- 
rily involves  the  consideration  of  the  other'(a)  And  it  has  been  held 
that  no  such  necessary  connection  exists  between  a  decree  confirming  a 
master's  report  upon  a  reference,  and  the  previous  order  directing  the 
reference  and  settling  the  principles  upon  which  it  is  to  be  conducted.(b) 

The  opinion  of  the  court  in  the  case  of  Atkinson  v.  Manks,{c)  seems 
to  have  been  misunderstood  by  the  reporter,  or  he  would  not  have  stated 
m  the  head  note  of  that  case,  as  one  of  the  points  decided,  that  "  an  ap> 
peal  from  the  final  decree  necessarily  opens  for  consideration  all  prior 
orders  or  decrees  any  way  connected  with  the  final  decree."  It  appears 
from  the  statement  of  facts,(c{)  that  there  was  an  appeal  in  that  case 
not  only  from  the  final  decree,  but  from  the  original  decree  also ;  so  that 
the  question  as  to  the  efiect  of  an  appeal  from  the  final  decree  in  bring- 
ing up  prior  interlocutory  orders  or  decrees  could  not  have  arisen.  The 
opinion  of  the  court  in  that  case,  it  should  also  be  observed,  which  was 


(y)  Mapes  t.  Coffin,  5  Paige,  S296.        (a)   Per   Sutherland,    J.   in   Kane    r. 
BuUit's  heira  t.  Thorp,  1  A.  K.  Marah.    MThittick,  8  Wend.  236, 933. 


604.    Kane  v.  Whittick,  8  Wend.  219.  (b)  Id.  ih. 

1  Coiw 
Id.  697. 


(z)  Copous  T.  Kauffman,  8  Paige,  583.        (c)  1  Cowen,  691. 
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delivered  by  Judge  Sutherland,  was  subsequently  explained  by  himself, 
in  the  case  of  Whittick  v.  Kane^  before  referred  to,  as  having  a  different 
import  from  that  conveyed  by  the  report  in  1*^  Catoen. 

And  in  the  Bank  of  Orange  County  v.  l^i/tit,(6)  the  chancellor  came 
to  the  conclusion  that  on  an  appeal  from  a  final  decree,  the  merits  of  an 
interlocutory  decree  previously  made  in  the  same  suit,  cannot  be  inquir- 
ed into ;  especially  where  the  time  for  appealing  from  the  interlocutory 
decree  has  expired.  The  point  was  not  exactly  decided,  however,  as 
the  case  was  disposed  of  upon  another  ground. 

But  the  chancellor's  opinion  in  that  case,  undoubtedly  expresses  the 
true  rule.  He  observes :  "  The  statute,  for  reasons  which  are  perfect- 
ly obvious,  has  limited  the  right  of  appeal  from  interlocutory  orders 
and  decrees  to  fifteen  days.  It  is  evident,  however,  that  this  statutory 
limitation  is  a  mere  nullity  if  an  appeal  from  the  final  decree  in  the 
cause  necessarily  brings  up  for  review  before  the  appellate  court,  every 
interlocutory  order  made  in  the  course  of  a  long  litigation,  which  has 
had  any  effect  whatever  in  producing  the  final  result.  It  is  a  general 
rule  that  upon  an  appeal  from  any  order  or  decree  of  the  inferior  tribu- 
nal, the  appellate  court  is  to  make  such  a  decree  as  the  court  below 
ought  to  have  made  when  the  decree  or  order  appealed  from  was  enter- 
ed. Where  the  court  below,  therefore,  upon  the  papers  before  it  at 
the  final  hearing,  is  authorized  to  go  back  and  correct  an  erroneous  pro- 
ceeding connected  with  the  matter  then  under  consideration,  the  appel- 
late court  may  itself  go  back  and  correct  such  error ;  if  the  court  below 
was  called  on  by  the  appellant  to  make  the  correction  but  neglected  to 
do  so.  But  if  the  situation  of  the  cause  was  such,  at  the  final  hearing, 
that  the  court  below  could  not,  upon  the  papers  then  before  it,  and  ac- 
cording to  the  settled  course  of  proceeding,  go  back  for  the  purpose  of 
looking  into  the  alleged  error  in  a  previous  order  or  decree,  it  would* be 
a  violation  of  all  principle  for  the  appellate  court  to  reverse  the  final 
decree  because  the  court  below,  at  the  time  of  making  such  decree,  had 
not  done  what  it  had  then  no  power  to  do." 

Where  a  cause  is  brought  to  a  hearing  before  a  vice  chancellor,  upon 
pleadings  and  proofs,  and  there  is  an  appeal  from  the  whole  decree  or 
decretal  order  made  on  such  hearing,  the  cause  is  before  the  chancellor 
until  the  decision  upon  the  appeal ;  and  an  application  to  appoint  a  re- 
ceiver may  be  made  to  the  chancellor.  It  is  otherwise,*however,  where 
there  is  an  appeal  from  the  decision  of  a  vice  chancellor,  as  to  a  collate* 
ral  matter  not  embracing  the  whole  cause.(/) 

(«)  7  Paige,  87.  (/)  Jenkini  t.  Hinman,  5  Paige,  SOQ, 
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An  appeal  from  a  decretal  order  consequent  upon  a  final  decree,  will 
not  authorize  the  appellate  court  to  reverse  or  alter  the  final  decree.(^) 

The  appellate  court  will  decide  on  those  parts  only  of  the  decree  of 
the  court  below  which  are  complained  of  in  the  petition  or  notice  of  ap* 
peal.(A) 

Appeal  from  part  -//  a  deareeil  A  party  cannot  be  allowed  to  appeal 
piece-meal^  i.  e.  he  cannot  appeal  from  paf  t  of  a  decree  at  one  time  and 
afterwards  appeal  from  another  part.  The  rule  is  that  if  a  party  ap- 
peal from  a  part  of  the  decree,  he  admits  the  remainder  to  be  correct.(t) 

Appeal  when  a  stay  of  proceedings. — 1^/.  Appeals  to  the  coiirtfor  the 
correction  of  errors.]  The  statute  declares  that  an  appeal  to  the  court 
for  the  correction  of  errors  shall  not  be  effectual  for  any  purpose,  until 
the  bond  for  costs  required  by  the  revised  statutes  shall  be  given.(A;) 

The  statute  also  declares  that  if  the  appeal  be  made  from  an  order  or 
decree  directing  the  payment  of  money,  such  appeal  shall  not  stay  pro* 
<:eedings  unless  a  bond  be  given  by  or  on  behalf  of  the  appellant,  to  the 
adverse  party,  in  a  penalty  at  least  double  the  sum  decreed  to  be  paid, 
with  two  sufficient  sureties,  conditioned  that  if  the  appellant  shall  fail 
to  prosecute  his  appeal,  or  if  the  same  be  dismissed  or  discontinued,  or 
if  the  decree  appealed  from,  or  any  part  thereof,  be  affirmed  ;  then  that 
such  appellant  will  pay  the  amount  directed  to  be  paid  by  such  decree, 
or  the  part  of  such  amount  as  to  which  the  decree  shall  be  affirmed,  if 
it  be  affirmed  only  in  part,  and  all  damages  which  shall  be  awarded 
against  the  appellant  by  the  court  for  the  correction  of  errors,  upon  the 
appeaL(2) 

If  the  decree  appealed  from  directs  the  assignment  or  delivery  of  any 
fiecurities,  evidences  of  debt,  documents,  chattels,  or  things  in  action,  the 
issuing  and  execution  of  process  to  enforce  such  decree  will  not  be 
stayed  by  such  appeal,  unless  the  articles  required  to  be  assigned  or  de- 
livered, be  brought  into  court,  or  placed  in  the  custody  of  such  officers 
or  receivers  as  the  court  shall  appoint ;  or  unless  a  bond  in  a  penalty  at 
least  double  the  value  of  such  articles,  be  given  to  the  adverse  party, 
with  two  sufficient  sureties,  conditioned  that  the  appellant  will  abide 
and  obey  the  order  of  the  court  of  errors.(m) 

If  the  decree  appealed  from  direct  the  execution  of  any  conveyance 
or  other  instrument  by  any  party,  proceedings  under  it  will  not  be  stay- 
ed by  the  appeal  until  the  appellant  shall  have  executed  the  conveyance 


(f)  Taylor  t.  Read,  4  Paige,  661.  (k)  2  R.  S.  605,  ^  80. 

(A)  Sands  t.  Codwise,  5  John.  531.  (/)  Id.  ib.  ^  82. 

(t)  Norbury  ▼.  Meade,  3  Bligh,  261.  (m)  Id.  606,  {>  63. 
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or  instrument  directed,  and  deposited  the  same  with  the  register  or  assist* 
ant  register,  to  abide  the  final  order  and  decree  of  the  court  for  the  cor- 
rection of  errors.(n) 

If  the  decree  or  order  direct  the  sale,  or  the  delivery  of  the  posses- 
sion of  any  real  property,  the  issuing  and  execution  of  process  to  en- 
force the  same,  shall  not  be  stayed  until  a  bond  is  given  conditioned  that 
during  the  possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suflfer  to  be  committed,  any  waste  thereon ;  and  that  in  case 
the  appeal  be  dismissed  or  discontinued,  or  the  order  or  decree  be  affirm- 
ed, the  appellant  will  pay  the  value  of  the  use  and  occupation  of  the 
property  from  the  time  of  such  appeal  until  the  delivery  of  the  posses- 
sion thereof  pursuant  to  such  order  or  decree.(o) 

The  chancellor  has  decided,  under  this  section,  that  where  the  respon- 
dent has  the  legal  estate  in  the  lands  decreed  to  be  sold,  and  is  in  the 
possession  thereof,  and  in  the  receipt  of  the  rents  and  profits,  it  is  not 
necessary  for  the  appellant  to  give  security  for  the  payment  of  such 
rents  and  profits,  or  against  wa8te.(7i) 

Whenever,  in  the  foregoing  cases,  an  appeal  shall  be  perfected  by 
bringing  into  court,  or  depositing,  pursuant  to  its  order,  any  articles  re- 
quired to  be  so  deposited,  or  any  instrument  required  to  be  executed,  or 
by  giving  of  a  bond  as  prescribed,  such  appeal  shall  stay  all  further  pro- 
ceedingMn  the  court  of  chancery,  upon  the  order  or  decree  appealed 
from,  and  upon  the  subject  matter  embraced  in  such  order  or  decree,  but 
shall  not  prevent  the  court  from  proceeding  upon  any  other  matter  in- 
cluded in  the  bill  and  not  affected  by  such  order  or  decree.(f) 

The  87th  section  of  the  statute  further  provides,  that  if  an  appeal  be 
made  from  an  interlocutory  order  of  this  court,  in  a  cause  brought  either 
for  the  payment  of  any  sum  of  money,  or  to  compel  the  delivery  or  as- 
signment of  any  securities,  evidences  of  debt,  &c.,  or  to  compel  the  exe- 
cution of  any  conveyance  or  other  instrument,  or  in  causes  in  which  a 
decree  may  be  made  for  the  delivery  of  the  possession,  or  for  the  sale 
of  any  real  property  ;  this  court  may,  in  its  discretion,  require  the  do- 
ing of  such  other  acts  and  things  by  the  appellant  as  jn  similar  cases  are 
required  to  be  done  by  him  to  stay  the  execution  of  a  final  decree,  on  an 
appeal  therefrom.  And  until  such  acts  or  things  so  required  to  be  done 
shall  be  performed,  an  appeal  from  an  interlocutory  order  shall  not  stay 
any  proceedings  thereon. 

In  all  other  cases  not  provided  for  by  the  sections  of  the  statute  above 


(n)  2  R.  S.  e06,  ^  84.  (p)  Quackenbash  ▼.  Leonard,  ia  Chan- 

(o)  Id.  ib.  4  85.  eery,  Febrnary  Slst,  1843. 

iq)  d  R.  S.  607,  ^  86. 
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referred  to,  the  filing  and  perfecting  an  appeal  by  giving  bond  for  pay- 
ment of  costs,  shall  stay  ali  proceedings  in  the  court  of  chancery,  upon 
the  order  or  decree  appealed  from,  and  upon  the  subject  matter  thereof, 
except,  1.  Where  the  order  directs  the  sale  of  perishable  property, 
such  property  may  be  sold  by  a  special  order  of  the  court,  after  the  ma- 
king of  such  appeal,  and  the  proceeds  thereof  be  brought  into  court ;  2. 
When  the  order  appealed  from  is  interlocutory,  either  party  ijiay  pro- 
ceed at  his  own  expense,  under  the  direction  of  the  court,  upon  proper 
cause  sliown,  to  take  testimony  in  the  cause  conditionally,  to  be  used 
thereafter,  in  the  same  cases  in  which  testimony  thus  taken  in  an  actioa 
at  law  may  be  used ;  or  3.  When  the  order  is  for  the  commitment  of  any 
person  for  a  contempt,  or  for  the  purpose  of  enforcing  the  rights  or  rem- 
edies of  any  party,  proceedings  on  such  order  shall  be  had  notwithstan- 
ding such  appeal,  or  the  same  shall  be  stayed  as  the  court  may  direct,  on 
such  terms  as  it  shall  think  proper  to  impose.(r) 

It  has  been  decided  by  the  court  for  the  correction  of  errors,  that 
a  decree  of  the  court  of  chancery  appointing  a  receiver,  on  the  pe- 
tition of  the  stockholders  of  an  insurance  company,  is  equivalent  to 
an  order  for  the  assignment  and  delivery  of  the  securities,  evidences  of 
debt,  d&c.  of  such  corporation ;  and  that  to  stay  the  execution  of  such  a 
decree,  for  the  purpose  of  prosecuting  an  appeal,  the  party  against  whom 
the  decree  is  made  must  bring  the  property  into  court,  or  execute  a 
bond  to  the  opposite  party  with  two  sufficient  sureties,  in  a  penalty  at 
least  double  the  value  of  the  property,  conditioned  to  abide  the  order  of 
the  court  of  errors.  And  that  a  bond  conditioned  only  for  the  prosecu- 
tion of  the  appeal,  and  for  the  payment  of  the  costs  and  damages  that 
may  be  awarded  against  the  appellant,  is  not  enough  to  stay  the  issuing 
or  execution  of  process  to  enforce  the  decree.(^) 

The  ac^  of  May  2d,  1839,  repealing  the  act  to  regulate  the  trial  by  ju- 
ry, &c.  contains  a  provision  that  an  appeal  from  any  decision  or  order 
made  by  the  chaticellor,  either  in  awarding  or  refasiug  an  issue,  shall 
not  stay  proceedings  in  the  cause  pending  the  appeal,  unless  specially 
directed  by  the  chancel]or.(^) 

2d.  Appeals  to  the  chancellor  from  a  vice  chancellor — when  a  stay 
of  proceedings.^  The  revised  statutes  contain  a  provision  that  the  chan- 
cellor, by  general  rules  to  be  varied  as  occasion  may  require,  shall  pre- 
scribe the  effect  of  all  orders  and  decrees  made  by  a  vice  chancellor, 
either  before  or  after  notice  of  an  appeal  shall  be  given,  in  what  cases, 


(r)  8  R.  S,  607,  §  89.  (0  Laws  of  N.  Y.  1839,  p.  292,  §  3. 

'(*)  Sea  Ib8.  Co.  v.  Ward,  20  Wead. 
688. 
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to  what  extent,  and  on  what  terms,  any  such  order  or  decree  shall  be 
suspended  or  affected  by  an  appeal,  &c.(ti) 

Under  this  section  of  the  statute,  the  116th  rule  has  been  framed  ; 
which  requires  the  same  bond  or  security  for  costs  as  upon  an  appeal 
from  the  chancellor,  and  adopts  the  provisions  of  the  statute  respecting 
appeals  to  the  court  for  the  correction  of  errors,  which  have  been  alrea- 
dy given,(i')  as  applicable  to  appeals  from  a  vice  chancellor ;  with  the 
necessary  variations  as  to  form  merely.  This  rule  also  contains  an  ad- 
ditional requirement,  that  the  appellant  can,  in  no  case,  stay  the  pro- 
ceedings upon  an  interlocutory  order  in  any  other  way  than  by  a  spe- 
cial application  to  the  chancellor  himself^  unless  he  gets  the  certificate 
of  probable  cause  hereafter  mentioned. 

In  the  case  of  Gregcry  v.  Dodge,{w)  the  chancellor  decided  that  a 
suit  brought  to  compel  the  defendant  to  pay  over  to  the  complainants 
a  balance  alleged  to  be  due  on  certain  joint  dealings,  comes  within  the 
87  th  section  of  that  statute ;  and  that  upon  an  appeal  from  an  interlocu- 
tory order  in  such  a  suit  the  court  may  require  the  doing  of  such  other 
acts  and  things  by  the  appellant  as  is  specified  in  that  section,  to  make 
such  appeal  operate  as  a  stay  of  proceedings. 

It  was  also  decided  in  that  case,  that  in  all  the  eases  coming  within 
the  87th  section,  the  making  the  deposit,  or  giving  the  bond,  as  required 
by  the  80th  section,  and  the  filing  the  certificate  of  the  vice  chancellor, 
as  required  by  the  116th  rule,  will  stay  the  proceedings  under  the  order 
appealed  from  in  the  first  instance ;  but  that  the  respondent  may  after- 
wards apply  to  the  court,  for  an  order  requiring  the  appellant  to  give 
the  further  security  specified  in  the  87th  section. 

The  116th  rule  also  provides  that  no  appeal  by  a  defendant  from  any 
interlocutory  order  or  decree  of  a  vice  chancellor,  in  a  suit  for  the  pay- 
ment of  money,  or  to  compel  the  delivery  or  assignment  of  any  securi- 
ties, evidences  of  debt,  documents,  chattels  or  things  in  action,  or  for 
the  delivery  of  possession  of  real  estate,  or  a  sale  thereof,  shall  operate 
as  a  stay  of  proceedings  for  naore  than  fifteen  days  from  the  time  cf 
perfecting  such  appeal,  utUess  a  special  order  for  the  stay  of  proceed- 
ings be  made  by  the  vice  chancellor,  or  the  appellant  shall,  within  the 
fifteen  days,  have  executed  and  filed  a  bond  with  two  sufficient  sureties 
in  such  penalty  as  the  vice  chancellor  shall  direct,  and  conditioned  to 
pay  the  debt  or  damages  which  may  finally  be  decreed  against  him  in 


(u)  3  R.  S.  178,  ^  67,  (orig.  ^  61.)  (tc)  3  Paige,  00. 

(v)  Ante,  p.  388,  38tt. 
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case  the  appeal  shall  be  dismissed,  or  the  order  or  decree  shall  be 
affirmed. 

And  no  appeal  from  any  interlocutory  order  or  decree  of  a  vice  chan- 
cellor shall  operate  as  a  stay  of  proceedings  for  any  time,  unless  a  spe- 
cial order  to  that  effect  be  made  by  the  chancellor,  or  unless  the  appel- 
lant, at  the  time  of  entering  the  appeal,  shall,  in  addition  to  the  deposit 
or  security  required  in  such  cases,  procure  and  file  with  the  clerk  a  cer- 
tificate of  the  vice  chancellor  that  there  is  probable  cause  for  appealing ; 
that  the  order  or  decree  appealed  from  involves  the  merits  of  the  cause, 
or  some  part  thereof;  and  that  it  is  reasonable  and  proper  that  the 
questions  arising  on  such  appeal  should  be  decided  by  the  chancellor 
before  the  final  decree  in  the  cause,  and  before  any  further  proceedings 
are  had  on  such  interlocutory  order  or  decree,  before  the  vice  chan- 
cellor.(ir) 

The  certificate  of  probable  cause,  authorized  by  the  above  rule,  is  a 
mere  chamber  proceeding,  like  the  approval  of  the  sureties  in  an  appeal 
bond,  and  cannot  be  vacated  by  the  court  below.(y) 

Such  certificate,  upon  an  appeal  from  an  interlocutory  order  of  a  vice 
chancellor,  will  not  stay  proceedings  which  would  not  be  stayed  upon 
a  similar  appeal  from  an  interlocutory  order  of  the  chancellor.  There- 
fore it  will  not  deprive  the  respondent  of  the  right  to  apply  for  security 
for  the  debt,  &c.  as  a  condition  of  the  further  stay  of  proceedings.(2r) 

It  has  been  settled,  that  an  appeal  from  an  order  refusing  a  re-sale  of 
premises  sold  by  a  master,  will  not,  of  itself,  prevent  the  purchaser 
from  completing  his  purchase.  And  the  appellant  will  not  be  entitled 
to  an  order  staying  the  purchaser  from  completing  his  purchase,  and 
taking  possession  of  the  premises,  without  giving  security  for  the  pay- 
ment of  the  rents  and  profits  of  the  premises  in  the  meantime,  and  that 
no  waste  shall  be  committed. (72:) 

And  it  has  been  decided  that  where  the  whole  fund,  which  is  the  subject 
of  litigation,  is  in  court,  and  a  decree  is  made  directing  its  payment  to 
one  of  the  parties,  from  which  decree  the  adverse  party  appeals,  it  is 
not  necessary  for  the  appellant  to  give  security  for  the  payment  of  the 
money  which  is  in  court,  in  order  to  make  the  appeal  a  stay  of  pro- 
ceedlings.(a) 
A  decree  or  order  directing  the  appellant  to  pay  costs  to  the  adverse 


(x)  Rale  116.  {zz)  American  Ins.  Co.  t.  Oakley,  9 

(y)  Graves  ?.  Maguire,  6  Paige,  sVo.         Paige,  406. 

{2)  Id.  tb.  (a)  City  Bank  t.    Bangs,  4    Paige, 

385. 
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party,  is  a  decree  directing  the  payment  of  money,  within  the  meaning 
of  the  statute.  And  to  make  the  appeal,  a  stay  of  proceedings,  so  far 
as  relates  to  the  collection  of  such  costs,  a  bond  must  be  given  to  the 
adverse  party,  in  double  the  amount  of  the  costs,  either  separately  or 
in  connection  with  the  usual  appeal  bond.(&) 

Where  the  costs  awarded  to  the  adverse  party  have  not  been  taxed 
at  the  time  of  entering  an  appeal,  if  the  appellant  wishes  to  stay  the 
proceedings  for  the  collection  of  such  costs,  the  officer  who  approves 
the  bond  for  the  stay  of  proceedings  should  fix  the  penalty  at  such 
sum  as  he  shall  consider  to  be  at  least  equal  to  double  the  probable 
amount  of  the  costs.(c) 

In  the  case  of  Hart  v.  The  Mayor,  ^c  of  Albany, {d)  where  an  appeal 
from  an  order  dissolving  an  injunction  involved  an  important  question 
of  right  between  the  parties,  and  there  was  probable  cause  for  appeal 
ing,  and  no  particular  injury  could  arise  to  the  respondents  from  the 
delay,  the  chancellor,  after  hearing  both  parties  upon  the  application 
for  such  relief,  granted  a  temporary  injunction  restraining  the  further 
proceedings  of  the  defendants  in  relation  to  the  subject  matter  of  the 
first  injunction,  until  the  appellants  had  a  reasonable  time  to  be  heard 
before  the  appellate  court* 

It  was  also  held  in  that  case  that  an  appeal  from  the  decision  of  the 
chancellor  denyinof  an  application  for  an  injunction,  or  for  an  order  to 
stay  proceedings  in  another  suit,  does  not  operate  as  an  injunction  or  as 
a  stay  of  such  proceedings  pending  the  appeaL 

The  act  of  1839,  amending  the  act  relative  to  trial  by  jury  and  the 
taking  of  testimony  in  chancery,  declares  that  an  appeal  from  any  de- 
cision, or  order  made  by  the  chancellor,  either  in  awarding  or  refusing 
an  issue,  shall  not  stay  proceedings  in  the  cause  pending  the  appeal ; 
unless  specially  directed  by  the  chancellor,  or  vice  chancellor  before 
whom  the  cause  is  pending.(e) 

Effect  of  appeal  upon  injunction,']  Where  an  injunction  is  dissolved 
by  a  vice  chancellor,  an  appeal  from  his  order  does  not  uphold  the  in- 
junction or  suspend  the  operation  of  the  order ;  nor  will  even  the  certi- 
ficate of  such  vice  chancellor  have  that  effect.(/) 

If  an  order  granting  an  injunction  is  appealed  from,  the  injunction 
will  not  be  dissolved  by  the  appeal ;  although  the  present  or  immediate 
power  of  the  court  below  to  punish  the  party  for  a  breach  of  injunction 


(h)  City  Bankr.  Bang*,  4  Paige,  385.  (/)  Hart  y.  Mayor,  &e.  of  Albany 

(c)  Id.  ib.  9upra.    Graret    v.     Maguire,    6   Paige, 

(d)  3  Paige,  381.  379. 

(e)  Laws  of  1839,  p.  892,  ^  3. 

Vol.  I.  60 
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pending  the  appeal  would  probably  be  suspended  until  after  the  appeal 
was  disposed  o[.{g) 

Effect  of  J  as  to  power  of  court  below.]  The  court  below  cannot  correct, 
on  motion,  or  by  bill  of  review,  any  error  apparent  on  the  face  of  the  pro- 
ceedings in  a  decree  which  has  been  appealed  from  and  affirmed  by  the 
appellate  court.(A) 

Where  the  respondent  draws  up  and  enters  the  order  which  is  appeal- 
ed from  by  the  adverse  party,  it  does  not  lie  with  the  respondent  to 
object  that  such  order  is  not  in  conformity  to  the  decision  of  the  court 
as  to  the  part  thereof  which  is  appealed  from.  But  the  court  by  whom 
the  order  was  made  may  direct  the  order  to  be  corrected,  so  as  to  con- 
form to  the  decision,  notwithstanding  the  appeal.  And  if  the  order  is 
thus  amended,  the  appellant  is  at  liberty  to  elect  either  to  abandon  the 
appeal,  or  to  consider  it  as  applicable  to  the  order  as  amended.(i) 

If  a  party  who  has  appealed  from  an  order  of  the  court  below  is  pro- 
ceeding to  carry  it  into  eflfect,  notwithstanding  the  appeal,  application 
may  be  made  to  the  court  below  by  the  other  party  to  stay  such  irregu- 
lar proceedings.(A:) 

After  proceedings  have  been  instituted  for  the  purpose  of  bringing  an 
appeal,  and  before  the  appeal  has  been  perfected,  the  court  below  will 
sometimes  interfere.  Thus  where,  upon  an  appeal  to  the  court  for  the 
correction  of  errors,  from  a  decree  of  the  court  of  chancery  directing  the 
payment  of  money,  the  appeal  bond,  through  inadvertence,  was  defective 
in  the  condition  thereof,  so  as  not  to  operate  as  a  stay  of  proceedings 
upon  the  decree,  and  in  consequence  thereof  an  execution  was  taken  out 
and  levied  upon  the  property  of  the  appellants  before  they  had  time  to 
get  the  appeal  bond  amended  in  pursuance  of  a  permission  of  the  court 
to  that  effect,  the  chancellor  ordered  the  proceedings  upon  the  execu- 
tion to  be  stayed,  upon  filing  the  amended  bond  with  sufficient  security ; 
and  that  the  execution  be  suspended  upon  payment  of  the  sheriff's  fees 

thereon.(2) 

After  a  decree  in  chancery  has  been  appealed  from  to  the  court  for 
the  correction  of  errors,  it  seems  that  the  chancellor  has  no  longer  any 
jurisdiction  over  the  matter ;  so  that  he  cannot  modify  an  injunction 
which  by  the  decree  appealed  from  was  ordered  to  be  issued.(fw) 

The  chancellor  has  no  power  re-hear  or  modify  an  order  or  decree 
which  has  been  affirmed  on  appeal  to  the  court  for  the  correction  of  er- 
rors upon  the  same  point  as  to  which  the  re-hearing  or  modification  is 


(e)  GrareB  v.  Magtiire,  supra.  (k)  Vail  t.  Remseo,  7  Paige,  206. 

(A)  Campbell  t.  Price,  3  Maof.  237.  (/)  Clark  v.  Clark,  7  Paige,  607. 

(t)  Hunt  Y.  WaUit,  6  Paige,  371.  (m)  Sea  Ins,  Co.  t.  Ward,  20  Wead. 

^ '  688. 
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sought ;  unless  the  right  to  alter  or  modify  is  reserved  in  the  original 
order  or  decree,  or  in  the  decree  of  affirmance.(n) 

An  appeal  from  an  order  refusing  a  re-sale  of  premises  sold  by  a  mas- 
ter will  not,  of  itself,  prevent  the  purchaser  from  completing  his  pur- 
chase, without  a  special  order  obtained  upon  giving  security  for  the  pay- 
ment of  the  rents  and  profits  of  the  premises  in  the  meantime,  and  that 
no  waste  shall  be  committed. (o) 


SECTION   V. 


MISCELLANEOUS    PROVISIONS. 


On  an  appeal,  the  burthen  lies  upon  the  appellant.  He  must  show 
the  decree  or  order  appealed  from  to  be  clearly  wrong ;  otherwise  it  will 
be  affirmed.(p) 

Where  the  appellate  court  reverses  the  decree  appealed  from,  it  exer- 
cises as  it  were,  an  original  equity  jurisdiction,  and  places  that  decree 
upon  the  record  which  the  court  below  ought  to  have  made.(j) 

Who  entitled  to  be  heard.]  All  parties  interested  in  supporting  the 
decree  or  order  appealed  from  are  entitled  to  be  heard  in  support  of  the 
decree ;  but  no  party,  except  the  appellant,  can  be  heard  in  support  of 
the  appeal.  If,  therefore,  any  party  who  is  not  included  as  a  co-appel- 
lant, in  a  petition  or  notice  of  appeal,  is  desirous  of  appealing,  he  must 
present  a  separate  petition  or  give  a  separate  notice  ;(r)  otherwise  he 
will  be  precluded  from  all  benefit  of  the  appetil,  even  though  the  re- 
sult of  it  should  be  to  show  that  the  decree  was  completely  wrong,  as 
well  against  him  as  against  the  appellant.  Thus  where  one  of  several 
defendants  appealed,  and  an  order  was  made  dismissing  the  bill,  upon 
grounds  which  were  equally  applicable  to  other  defendants  who  did 
not  join  in  the  appeal,  it  was  held  that  such  other  defendants  could 
have  no  benefit  of  the  order,  although  it  rendered  the  decree  useless.(5) 
Nor  can  the  appellate  court  reverse  a  decree  against  a  party  who  has 
not  appealed ;  even  though  the  court  below  had  no  jurisdiction  to  make 
the  decree  against  him.(^) 


(n)  Lyon  ▼.  Meiritt,  6  Paige,  473.  (o)  Diffenderffer  v.  Winder,    3  Gill 

{0)  American    Ins.    Co.   y.  Oakley,  9    &  John.  311. 
Paige,  496.  (r)    2  Smith,  30.    3  Dan.  194. 

(p)  lioyd    T.    Trimletton,    9    M0II07,        [s)  Taaker  r.  Small,  1  C.  P.  Coop. 
9l.  Rep.  965. 

(I)  Tate  T.  Liggot,  9  Leigh,  84. 
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It  seems,  however,  that  if  the  result  of  the  appeal  had  been  other- 
wise, and  the  appeal  had  been  dismissed,  or  the  decree  only  slightly 
varied^-^e  defendants  who  did  not  appeal,  would,  if  they  had  been 
heard  in  support  of  the  decree,  have  been  entitled  to  their  costs,  either 
to  be  paid  directly  by  the  defendant  who  appealed,  or  by  the  complain- 
ant. Such  costs  to  be  added  to  the  complainant's  own  costs,  and  reim* 
bursed  to  him  by  the'appellant.(i«) 

Whatpoitits  may  be  raised  upon  appeal.]  An  appellate  court  will  not 
decide  an  appeal  upon  a  ground  which  has  not  been  passed  upon  or  sub- 
mitted to  the -court  below.(v)  Nor  will  it  allow  new  points  to  be  raised 
upon  the  hearing  of  the  appeal  ]{w)  that  is,  no  party  shall  be  allowed  to 
surprise  or  mislead  his  adversary.  Therefore  if  counsel  raise  a  point  for 
the  first  time  upon  the  hearing  which  might  have  been  obviated  had  it 
been  made  in  the  court  below,  he  will  not  be  allowed  to  do  so.  But 
where  a  cause  has  been  defended  in  the  court  below,  and  upon  appeal  a 
point  is  made  which  could  not  be  obviated  in  the  court  below  by  proof 
or  amendment,  the  appellate  court  ought  not  to  refuse  cognizance  of 

it.(^) 

The  court  will  decide  on  those  parts  only  of  the  decree  of  the  court 
below  which  are  complained  of  in  the  petition  or  notice  of  appeal .(y) 
And  the  appellant  cannot  allege  error  in  the  decree  as  against  another 
party  who  has  not  appealed.(z) 

Neither  can  parties  avail  themselves,  upon  appeal,  of  any  irregularity 
in  the  court  below,  which  they  have  consented  to,  or  waived.(a) 

Appeals  may  embrace  more  than  one  order ^  4*^0  Where  two  distinct 
orders  are  made  in  the  same  cause,  they  may  be  both  included  in  one 
notice  of  appeal  and  in  the  same  appeal  bond ;  provided  the  penalty  of 
the  bond  is  sufficiently  large,  add  the  condition  of  the  bond  is  broad 
enough,  to  secure  the  payment  of  the  whole  amount  required  to  be  se- 
cured on  both  appeals.(6)  In  the  case  of  Bouchier  v.  Dtllon^{c)  after  a 
petition  of  appeal  had  been  presented  complaining  only  of  one  order  of 
the  court  below,  leave  was  given  by  the  house  of  lords  to  extend  the 
appeal  to  other  orders. 


(u)  Vide    Stoeken    t.    Stocken,    aod    626.    Morgan  t.  Carrie,  3  A.  K.  liarth. 
Stubbs  ▼.  Sargon,  cited  3  Leigh,  357.  394. 

(o)  3  Hoff.  Ch.  Pr.  53.    Frenkland  t.        {x)  Beekman  t.  Frost,  18  John.  558. 
McGusty,    1     Knapp,    374.      Ringgold's        (y)  Sands  ▼.  Cod  wise,  5  John.  531. 
case,  1  Bland.  14, 31.  (z)  Oldham  v.  Rowan,  4  Bibb,  544. 

(to)  Chamley    t.    Lord    Dnnsany,    8        (a)  Wickliffe  v.  Clay,  1  Dana,  5S0. 
Scb.  &  Lef.  713.    Barnes  t.  Lee,  1  Bibb,  -      (b)  Tyler  ▼.  Simmons,  6  Paige,  137. 

(c)  5  BUgh,  (New  Series)  688. 
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Cross  appeals.^  Sometimes,  where  there  is  an  appeal  against  a  part 
of  a  decree,  the  respondent,  or  some  other  party,  may  feel  himself  ag- 
grieved by  another  part.  In  such  cases  the  proper  course  is  to  bring  a 
cross  appeal.  Where  that  is  done,  the  two  appeals  may  be  brought  on 
to  be  heard  at  the  same  time,  and  one  order  be  made  in  both.(c{)  As 
the  appellant,  in  the  original  appeal,  seeks  a  reversal  or  variation  of  the 
decree  or  order,  on  the  ground  of  its  having  taken  from  him  too  much, 
or  given  him  too  little,  so  the  respondent,  by  the  cross  appeal,  aims  at  a 
reversal  or  variation  of  such  decree  or  order,  on  the  ground  of  its  having 
given  the  appellant  too  much  or  too  little  to  the  respondent.(6)  The  fol- 
lowing case  is  given  by  Mr.  Urquhart,(/)  as  one  proper  for  a  cross  ap- 
peal. A.  files  a  bill  to  recover  an  estate,  insisting  that  he  is  entitled  to  it 
under  a  conveyance  made  by  B.,  and  also  under  another  deed  made  by  C. 
The  defendant  avers  that  he  is  in  possession,  under  a  title  derived  from 
D.  the  admitted  original  owner,  from  whom  all  make  title,  and  that 
neither  B.  nor  C.  had  power  to  make  the  conveyances  under  which  the 
complainant  claims.  The  court  below  decrees  that  the  complainant  is 
entitled  under  the  deed  of  B.  who  was  not  restrained  from  aliening,  but 
not  under  the  deed  of  C.  who  was  so  restrained.  The  defendant  appeals, 
complaining  of  the  decree  for  declaring  that  the  complainant  is  entitled 
under  the  deed  of  B.  On  this  appeal  nothing  can  be  argued  but  the 
validity  of  the  claim  under  the  deed  of  B.  If  the  complainant  wishes  to 
bring  his  right  to  the  estate  before  the  court,  under  the  deed  of  C.  he 
must  file  a  cross  appeal. 

In  fact,  unless  the  respondent  is  satisfied  with  the  decree  appealed  from 
he  should  in  all  cases,  bring  a  cross  appeal.  Where  the  appellant  does 
not  succeed  in  reversing  any  part  of  the  decree,  and  the  respondent  has 
not  brought  a  cross  appeal,  the  appellate  court  cannot  reverse  or  modi- 
fy the  decree  in  a  part  thereof  which  is  erroneous  as  to  such  respon- 
dents.(^) 

There  are  cases  where  the  original  appeal  has  been  dismissed  and  re- 
lief granted  under  the  cross  appeal.  And  sometimes  both  appellants 
have  succeeded  in  part,  in  their  respective  appeals.(A) 

Another  proper  case  for  a  cross  appeal  is  where  one  party  appeals 
from  the  substance  of  the  decree,  and  the  other  appeals  from  the  decree 
for  giving  or  refusing  costs. 


(i)  Blackbam  t.  Jepson,  9  Ves.  &  B.  (e)  Palmer's  Prae.  33. 

359.     Hawley  ▼.  James,  16  Wend.   61,  (/)  Urqubart,  37. 

85.    In  this  case  there  were  eight  se? e-  (g)  Mapes  v.  Coffin,  5  Paige,  396. 

ral  appeals,  and  only  one  decree  in  the  Clowes  t.  Dickenson,  8  Cowen,  330. 

appelkte  court.  {h)  Palmer's  Prac.  33. 
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Amendment  of  bill  by  adding  parties,]  The  appellate  court  will  give 
the  complainant  leave  to  amend  by  adding  parties,  in  the  same  manner 
as  upon  an  original  hearing ;  and  will  order  the  hearing  of  the  appeal 
to  stand  over  for  that  purpose.  And  it  has  gone  to  the  extent  of  al- 
lowing the  complainant  to  add  the  attorney  general  as  a  party,  either 
by  converting  the  bill  into  an  information  and  bill,  or  into  an  informa- 
tion only.(t) 

Indeed,  if  the  court  perceives  that  it  cannot  make  the  proper  decree 
for  want  of  the  necessary  parties,  the  objection  is  never  too  late.  It 
may  not  only  be  made  at  the  hearing,  by  a  party,  but  the  court  may 
make  it  of  its  own  accord,  at  or  after  the  hearing.(A;) 

Order  or  decree  by  consent.]  If  the  order  or  decree  appealed  from 
purport,  on  its  face,  to  have  been  taken  by  consent  of  the  party  ap* 
pealing,  it  will  be  deemed  by  the  court  above,  on  appeal,  to  have  been 
so  taken  ;  and  they  will  not  hear  evidence  upon  the  question  whether  it 
was  so  taken. (/)  If  it  was,  in  fact,  not  taken  by  consent,  the  party 
should  have  applied  to  the  court  below,  to  have  the  mistake  in  the  en- 
try corrected.(m) 

Waiver  of  appeal]  If  a  party  proceeds  to  carry  into  effect  an  order 
from  which  he  has  appealed,  it  will  be  considered  as  a  waiver  of  the 
appeal ;  as  the  two  proceedings  are  inconsistent  with  each  other.(n)  So 
where,  upon  the  dismissal  of  a  bill  by  the  court  below,  leave  is  given  to 
the  complainant  to  amend,  which  he  proceeds  to  do,  it  will  be  consider- 
ed a  waiver  of  his  right  to  appeal  from  the  order  dismissing  his  bill.(o) 

Dismissing  appeal]  If  a  party  who  has  appealed  from  an  order,  is 
proceeding  to  carry  it  into  effect,  notwithstanding  the  ap|)eal,  the  re- 
spondent may  apply  to  the  appellate  court  to  dismiss  the  appeal,  on  the 
ground  that  the  proceeding  under  the  order,  by  the  appellant,  is  a  waiver 
of  the  appeal,  or  to  compel  him  to  elect  in  which  court  he  will  pro- 
ceed.(p)  And  where  a  party  drew  up  and  entered  an  order  not  war- 
ranted by  the  decision  of  the  court,  and  appealed  therefrom,  and  the 
court  afterwards  set  aside  the  order  as  improperly  entered,  the  appel- 
late court,  upon  the  application  of  the  respondent,  ordered  the  appeal  to 
be  dismissed.C^] 


(0  President  of  St.  Mary  Magdalea  t.  (o)  McElwain   v.    Willis,    9  Wend. 

Sibihorp,  1  Rues.  154.  648.     See  also  Brooks  t.  Hunt,  17  John. 

{k)  2  Hoff.  Pr.  38.  484. 

(0  Aikinson  v.  Manks,  1  Cowen,  691.  (p)  Vail  ▼.  Remsen,  7  Paijje,  206. 

(m)  Id.  ib.  (y)  Hunt  ▼.  Wallis,  6  Paige,  371. 

(n)    Vail    ▼.    Remsen,    7   Paige,  806. 
LansiDg  ▼.  Caswell,  4  id.  616. 
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If  an  appeal  is  dismissed,  it  is  generally  dismissed  with  costs.(r) 
Where  the  appeal  bond  is  not  duly  acknowledged  according  to  the 
provisions  of  the  lT2d  rule,  the  appeal  is  irregular,  and  may  be  dis- 
missed for  that  cause,  (f) 


SECTION    VL 

APPEAL   TO   THE   CHANCELLOR  PROM   A   VICE   CHANCELLOR. 

Within  what  time  to  be  brought,]  Any  party  complaining  of  any  in" 
terlocutory  or  other  order,  previous  to  a  final  decree  made  by  any  vice 
chancellor,  may,  within  fifteen  days  after  notice  of  such  order,  appeal 
therefrom  to  the  chnncellor.(^) 

And  any  party  complaining  of  any  ^naZ  decree  made  by  a  vice  chan- 
cellor, may  appeal  therefrom  to  the  chancellor  within  six  months  after 
such  decrees  shall  have  been  entered  in  the  minutes  of  the  court.  And 
such  appeal  may  be  made  notwithstanding  the  decree  may  have  been  en* 
rolled.(u) 

If  a  party  in  whose  favor  an  interlocutory  decision  of  a  vice  chancel- 
lor is  made,  wishes  to  limit  the  time  for  appealing,  he  should  have  the 
order  entered,  and  serve  a  copy,  or  give  formal  notice  thereof,  to  the  ad- 
verse party,  without  delay ;  as  the  latter  has  fifteen  days  after  the  receipt 
of  notice  of  such  order,  to  appeal  from  the  decision.(T?)  Parol  notice, 
where  a  copy  of  the  order  has  not  been  served,  is  not  sufiUcient^t^) 

As  a  party  cannot  have  legal  notice  of  an  order  until  it  is  drawn  irp 
and  perfected,  the  time  for  appealing  from  it  does  not  begin  to  run 
against  the  party  entering  the  order  until  the  actual  entry  thereof,  al- 
though the  caption  of  the  order  bears  date  as  of  a  previous  day.(ar) 
Where,  however,  the  appellant  draws  and  enters  the  order,  he  is  deem- 
ed to  have  had  notice  of  such  order  from  the  time  it  is  actuallv  entered 
by  him.(y)  And  where  the  party  who  is  entitled  to  draw  up  the  order, 
enters  it  as  of  the  time  the  decision  of  the  court  was  pronounced,  he  can- 
not afterwards  object  that  it  was  not  actually  entered  at  that  iime.{z) 


(r)  3  Dan.  127.  (w)  Tyler  v.  Simmons,  supra, 

(s)  Ridabock  ▼.  Levy,  8  Paige,  197.  (or)  North  American  Coal  Co.  v.  Dy- 

(0  2  R.  S.  178,  ^  ns,  (orisr.  ^  59.)  El-  etl,  4  Paige,  373.     Whitney  v.  Belden, 

dridge  ▼.  Howell,  4  Paige,  457.  id.  140. 

(u)  Id.  ib.     4  Paige,  457.  (y)  Id.  ib. 

(r)  Stadwell  ▼.   Palmer,  5  Paige,  57.  (z)  Whitney  v.  Belden,  supra. 

Tyler  ▼.  Simmons,  6  id.  127.     People,  t. 

Spalding,  9  id.  607. 
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The  court  has  no  power  to  extend  the  time  for  appealing  ;  not  eyen 
upon  the  ground  of  the  mistake  of  the  party,  it  being  fixed  by  statute  ; 
and  the  lapse  of  time  is  an  absohite  bar  to  the  appeal.(a)  Nor  can  the 
court  vacate  the  order,  and  cause  it  to  be  entered  as  of  a  more  recent 
date,  to  enable  a  party  to  appeal  therefrom.(&)  But  if  a  party  to  a  suit 
before  a  vice  chancellor,  is  misled  by  any  mistake  or  neglect  of  the 
clerk,  as  to  the  time  of  the  entry  of  a  final  decree,  whereby  he  does  not 
perfect  his  appeal  until  after  the  expiration  of  the  time  for  appealing,  it 
would  be  sufficient  ground  for  an  application  to  the  vice  chancellor  to 
have  the  decree  re-entered,  so  as  to  give  him  an  opportunity  of  appeal- 
ing within  the  time  fixed  by  statute.(c) 

But  where  the  time  for  appealing  depends  upon  a  rule  of  the  appel- 
late court,  such  court,  upon  a  sufiicient  excuse  shown,  may  suspend  its 
rule  and  allow  an  appeal,  although  such  appeal  was  not  brought  within 
the  time  prescribed  by  the  rule  for  appealing.(€l) 

It  seems,  that  an  order  directing  an  issue,  cannot  be  appealed  from  af- 
ter the  trial  has  taken  place.(e) 

An  appeal  to  the  chancellor  from  a  final  decree  of  a  vice  chancellor 
as  to  the  general  costs  in  the  cause,  may  be  made  at  any  time  within  six 
months  from  the  time  of  entering  the  decree.(/) 

Method  of  appealing — notice.]  The  statute  declares  that  appeals  to 
the  chancellor  from  a  vice  chancellor,  shall  be  made  by  serving  notice 
thereof  on  the  solicitor  of  the  adverse  party,  and  on  the  register,  assis- 
tant register,  or  clerk  with  whom  the  decree  or  order  appealed  from  was 
entered.(g*)  This  is  done  by  delivering  to  the  register,  dec.  a  written 
notice  stating  that  such  decree  or  order,  or  some  particular  part  thereof, 
to  be  specified  in  the  notice,  is  appealed  from.(A)  The  notice  required 
to  be  served  on  the  solicitor  of  the  adverse  party,  must  be  served  within 
the  time  limited  by  the  statute  for  appealing.(t) 

This  notice  must  be  served  upon  the  solicitors  of  the  several  parties, 
whose  interests  as  to  such  appeal,  are  adverse  to  the  appellant.(A:)  A 
mere  constructive  notice  is  not  8ufficient.(Z) 

The  notice  above  mentioned,  takes  the  place  of  the  petition  of  appeal 
which  is  used  in  our  court  for  the  correction  of  errors  and  in  the  English 


(a)  Townsend  t.  Townsend,  3  Paige,  (0)  DeTaatetv.  Borden&Te,Jacob,516. 
413.  Barclay  ▼.  Brown,  7  id.  346.  Cad-  (/)  Fulton  Bank  v.  New  York  and 
well  y.  Mayor,  &c.  of  Albany.  9  id.  572.  Sharon  Canal  Co.  4  Paige,  137. 

(b)  Id.  ib.  Cadwell  ▼.   Mayor,  &c.  of  {g)  3  R.  S.  198,  ^  66,  (orig.  ^  60.) 
Albany,  9  Paige,  573.  {h)  Rule  117. 

(c)  'Barclay  t.  Brown,  supra.  (t)  Eldridge  ▼.  Howell,  4  Paige,  457. 
id)  Cadwell  v.  Mayor,  &c.  of  Albany,  (k)  PoUer  v.  Baker,  4  Paige,  390. 

9  Paige,  573.     Smith  ▼.  Smith,  1  id.  391.  (/)  Id.  ib. 
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courts.  The  119th  rule  declares  thnt  no  petition  of  appeal  addressed  to 
the  chancellor  need  be  presented  on  appeals  from  orders  or  decrees  of 
vice  chancellors ;  and  that  no  transcript  need  be  returned  ;  but  that  the 
original  pleadings  and  other  papers  in  the  cause  may,  l>y  order  of  the  chan- 
cellor, and  at  the  expense  of  the  party  procuring  such  order,  be  transfer- 
red from  one  office  to  another  as  occasion  may  require ;  and  (hat  the 
expense  of  such  transfer  may  be  taxed  as  a  necessary  disbursement. 

Under  this  rule,  it  has  been  decided  that  it  is  not  necessary  to  obtain 
an  order  for  the  transfer  of  the  papers,  except  where  the  inspection  of 
original  papers  may  become  necessary  on  the  hearing.  And  that  where 
a  transfer  of  the  papers  becomes  necessary,  the  party  applying  for  it 
must,  by  affidavit,  state  the  particular  reasons  which  render  a  removal  of 
the  papers  necessary.(m) 

Bond  and  deposit  Within  the  time  limited  by  statute  for  appealing, 
the  appellant  must  make  the  necessary  deposit,  or  file  the  bond  requir* 
ed  to  be  given  as  security  for  costs  on  the  appeal. (n)  The  bond  here 
spoken  of  is  required  to  be  in  the  penalty  of  at  least  $250,  with  sureties, 
to  be  approved  of  by  such  officer  as  the  chancellor  shall  designate  for 
that  purpose,  conditioned  for  the  diligent  prosecution  of  the  appeal,  and 
for  the  payment  of  all  costs  and  damages  that  may  be  awarded  against 
the  appellant  thereon.(o) 

The  approval  of  an  appeal  bond  is  an  act  requiring  the  exercise  of 
judgment  and  discretion  on  the  part  of  the  approving  officer ;  anVl  under 
the  prohibition  of  the  statute,  (2  R.  S.  204,  §  6,)  a  master  who  has 
acted  as  solicitor  or  counsel  in  the  cause  or  matter  in  which  the  appeal 
is  taken,  or  whose  law  partner  has  thus  acted,  cannot  regularly  approve 
such  bond.(/>) 

If  a  bond  is  not  given,  the  appelhint  must  deposit  the  sum  of  f250 
with  the  register,  assistant  register,  or  clerk,  to  be  applied,  under  the 
direction  of  the  court,  for  the  payment  of  all  costs  and  damages  that 
may  be  awarded  against  the  appellant  on  the  appeal.(9)  But  a  deposit 
is  not  necessary  if  a  bond  is  given.(r) 

The  bond  may  be  approved  by  any  vice  chancellor  or  injunction 
master,  or  by  the  register,  assistant  register,  or  clerk  with  whom  the 
appeal  is  entered ;  to  be  signified  by  his  approval  endorsed  thereon.(^) 


(m)  Eames  v.  Sanger,  3  Paige,  556.        (q)  3  R.  S.  605,  ^  80. 
(n)  Rule  117.  (r)  Id.ib.  ^81. 

(o)  9  R.  S.  605,  ^  80.    Role  116.  {s)  Rale  1 16. 

(p)  McLaren   t.   Charrier,  5  Paige, 
530. 


Vol.  I.  51 
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But  if  the  bond  is  approved  of  by  the  register,  instead  of  the  clerk  of 
the  viee  chancellor  with  whom  the  appeal  is  entered,  it  is  a  mere  irregu- 
larity which  will  be  considered  as  waived  if  the  adverse  party  does  not 
apply  to  the  chancellor  to  dismiss  the  appeal  within  a  reasonable  lime 
after  notice  of  such  irregularity.(^)  The  power  of  the  court  to  dispense 
with  the  usual  formality  with  respect  to  the  approval  of  bonds  on  ap- 
peals from  vice  chancellors,  arises  from  the  fact  that  the  form  and  man- 
ner of  giving  the  security  upon  such  appeals  are  regulated  by  a  rule  of 
the  court,  and  not  by  8tatute.(if)  It  is  otherwise  as  to  appeals  to  the 
eourt  of  errors ;  which  are  regulated  by  statute.(v)         * 

The  bond  must  be  executed  by  at  least  two  responsible  sureties  who 
are  residents  of  the  state,  and  householders.(u^)  They  should  justify  in 
double  the  amount  of  the  penalty  of  the  bond.  And  the  officer  who 
approves  the  bond  should,  in  his  certificate,  state  that  he  approves  of 
the  sufficiency  of  the  sureties  as  well  as  of  the  form  of  the  bond.(T) 

It  is  not  necessary  that  the  appellant  should  join  in  the  bond.(y) 

The  appellant's  solicitor  may  be  one  of  the  sureties.(z) 

If  the  otficer  who  approves  of  the  bond  does  not  know  that  the  sure- 
ties offered  are  responsible,  it  is  his  duty  to  examine  them  as  to  the  na- 
ture of  their  properly  and  the  place  of  their  residence,  and  to  require 
them  to  justify  in  at  least  double  the  penalty  of  the  bond.  And  he 
should  annex  the  affidavit  of  justificatioa  to  the  bond,  and  require  it  to 
be  filed  therewith.(a) 

The  appellate  court  has  power  to  authorize  an  amendment  of  the  bond, 
either  as  to  the  amount,  or  as  to  the  approval  thereof  ;(&)  or,  with  the 
consent  of  the  obligors  therein,  by  adding  the  name  of  another  surety.(c) 

Where  two  distinct  orders  are  made  in  the  same  cause,  they  may  both 
be  included  in  the  same  appeal  bond  ;  provided  the  penalty  of  the  bond 
is  sufficiently  large,  and  the  condition  is  broad  enough  to  secure  the  pay- 
ment of  the  whole  amount  required  to  be  secured  on  both  appeals.(c() 

It  has  been  mentioned  that  an  appeal  bond  cannot  regularly  be  ap- 
proved by  a  master  who  has  acted  as  solicitor  in  the  cause  or  matter 
in  which  the  appeal  is  taken,  or  whose  law  partner  has  thus  acted.(0) 


(t)  Hawley  ▼.  Bennett,  5  Paige  104.  (z)  Stodwell  v.  Palmer,  5  Paige,  67. 

(u)  Id.  ib.  (a)  Van  Wezel  ▼.   Van  We»el,  mpra, 

(v)  Rockers  ▼.  Patterson,  4  Paijre,  453.  (b)  Eld  ridge  ▼.  Howell,  4  Paige,  457. 

{w)    Van  Wezel   ▼.    Van    Wezel,  3  (c)  Potter  t.  Baker,  4  Paige,  890. 

Paige,  38.  (d)  Tyler  ▼.  SimmoDS,  6  Paige,  197. 

{x)  Eldridge  v.  Howell,  4  Paige,  457.  (e)  Ante,  p.  401. 

(y)    North    American    Coal   Co.    ▼. 
Dyett,  4  Paig«.  373. 
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But  liberty  will  be  given  by  the  appellate  court  to  amend  by  fAmg 
a  new  bond  nunc  pro  tuncj  or  by  procuring  the  same  bond  to  be  ap* 
proved  of  by  the  officer.(/) 

The  revised  statutes  contain  a  general  provision  that  whenever  a  bond 
is  required  by  law  to  be  given  by  any  person  in  order  to  entitle  him  to 
any  right  or  privilege  conferred  by  law,  or  to  commence  any  proceed- 
ing, it  shall  not  be  necessary  for  such  bond  to  conform  in  all  respects,  to 
the  form  thereof  prescribed  by  any  statute ;  but  the  same  shall  be  suffi- 
cient if  it  conform  thereto  substantially,  and  does  not  vary  in  any  mat'- 
ter  to  the  prejudice  of  the  rights  of  the  party  to  whom  or  for'  whose 
benefit  such  bond  shall  have  been  giveu.(^) 

Whenever  such  bond  is  defective  in  any  respect,  the  court,  officer,  or 
body  who  would  be  authorized  to  receive  the  same,  or  to  entertain  any 
proceedings  in  consequence  thereof,  if  the  same  had  been  perfect,  may, 
on  the  application  of  all  the  obligors  therein,  amend  the  same  in  any  re- 
spect.  And  such  bond  shall  thereupon  be  deemed  valid  from  the  time 
of  the  execution  thereof.(A) 

The  172d  rule  requires  appeal  bonds  to  be  duly  proved  or  acknowl- 
edged  in  the  manner  prescribed  by  law  for  the  proof  or  acknowledg- 
ment of  di'eds  of  real  estate,  before  the  same  shall  be  received  or  filed. 

Under  this  rule  it  faas'  been  decided  by  the  chancellor  that  where,  by 
mistake,  a  bond  has  tiot  been  acknowledged  before  a  proper  officer,  the 
error  may  be  corrected  by  a  new  acknowledgment  of  (he  bond  filad* 
But  where  the  object  of  the  appeal  is  to  take  advantage  of  a  mere  tech- 
nical error  on  the  part  of  the  respondent,  the  court  will  not  allow  such 
a  mistake  in  the  acknowledgment  of  the  appeal  bond  to  be  corrected.(t) 

Where  the  appeal  bond  is  not  duly  acknowledged  according  to  the 
provisions  of  the  172d  rule,  the  appeal  is  irregular,  and  may  be  dis^ 
missed  for  that  cause.(A:) 

Papers  on  appeal]  In  the  3d  section  of  the  present  chapter,  and  in 
the  ILth  chapter  of  the  1st  Book,  relative  to  Uearinsrs^  we  have  men- 
tioned what  papers  are  to  be  furnished,(/)  ncd  by  whom,(f?»)  aud  what 
papers  may  be  read  upon  the  hearing  of  an  appeaL('/t) 

Place  of  appeal  cause  on  the  ccUeadar*]  In  making  up  the  chanceU 
tor's  calendar,  appeal  causes  are  to  be  placed  thereon  as  of  the  same 


(/)  MeLaren  ▼.  Charrier,  5  Paige,  {k)  Id.  ib. 

530.  (/)  Ante,  p.  314,384. 

ig)  3  R.  S.  556,  ^  33.  (m)  Ante  p.  315. 

(h)  Id.  ib.  ^  34.  (n)  Aate,p.  315,  384. 
(t>  Ridabock  ▼.  Levy,  8  Paige,  197. 
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date  at  which  they  were  entitled  to  be  placed  on  the  calendar  of  the 
court  below.(o) , 

Hearifi^  of  appeal]  When  an  appeal  is  in  readiness  to  be  heard,  it 
mny  be  noticed  for  hearing  by  either  party.(/») 

The  appellant's  counsel  is  entitled  to  open  and  close  the  argum6nt.(9) 

If  the  appellant  makes  default  at  the  hearing,  the  decree  or  order  ap- 
pealed from  will  be  affirmed  with  co9t8.  But  if  the  respondent  makes 
default,  the  cause  must  be  heard  ex  parte  ;  and  the  decree  or  order  will 
not  be  reversed  or  modified,  unless  it  is  shown  to  be  erroneous. (r) 

The  only  efiect  of  the  respondent's  default  is  to  deprive  him  of  costs, 
if  the  decision  of  the  vice  chancellor  is  affirmed ;  or  to  preclude  him 
from  the  rigbt  of  appealing  to  the  court  of  errors  if  the  decision  is  re- 
yersed.(9)  Where  the  appellant  fails  to  appear,  the  court  will  presume 
the  decision  of  the  vice /chancellor  to  be  correct,  and  will  affirm  the 
same,  with  costs,  without  any  argument  upon  the  merits.(^) 

The  statute  provides  that  on  the  hearing  of  an  appeal  the  chancellor 
shall  annul,  affirm,  modify,  or  alter  the  order  or  decree  appealed  from, 
or  make  such  other  order  in  the  cause,  as  justice  shall  require,  and  may 
remit  the  cause  to  the  v^ce  chancellor,  for  further  proceedings  or  may 
,4irect  the  sanie  to  be  had  before  himself,  as  the  circumstances  of  the  case 
inay  require.(ti) 

It  has  been  decided  under  this  section  that  where,  by  m  appeal,  the 
whole  cause  is  brought  before  the  court,  if  the  chancellor  does  not  make 
a  final  decree,  the  whole  case  wMl  remain  before  him  for  a  decision  upon 
the  equity  reserved,  unless  he  shall  think  proper  to  remit  it  to  the  vice 
chancellor.(v)  But  when  the  appeal  is  upon  a  collateral  matter  not 
embracing  the  whole  suit,  the  case  is  otherwise.(ir)  In  this  case  the 
vice  chancellor  had  directed  an  issue,  upon  the  hearing ;  from  which 
both  parties  appealed.  And  the  chancellor  eatertained  a  motion  for  a 
receiver. 

In  Brockicay  v.  Oopp,(r)  it  was  decided  that  where,  upon  an  appeal 
from  an  interlocutory  order  of  a  vice  chancellor,  the  same  is  reversed 
with  costs,  and  no  order  is  obtained  to  remit  the  proceedings  to  the  vice 
x^hancellor,  the  defendant  may  either  cause  the  order  of  the  chancellor 
to  be  enrolled,  and  obtain  an  execution  for  his  costs  on  the  appeal,  or  he 


(o)  Belknap  v.  Tremble,  9  Paige,  (/)  Id.  ib. 

S77.     Role  91.  (u)  3  R.  S.  178,  ^  68,  (oriff.  ^  62.) 

( p)  Rule  190.  (o)  Jenkins  t.  Hioraan,  5  Paige,  309. 

{a)  Rnle  ISO.  {w)  Id.  ib. 

(r)  Stilea  ? .  Bnrch,  ft  Paige,  1S9.  («)  9  Paige,  678. 

(#)  Id.  ib.  ' 
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may  proceed  as  for  a  contempt,  and  apply  for  an  attachment  against  the 
complainant  for  the  non-payment  of  the  costs. 

Appeals  from  interlocutory  orders  of  the  vice  -chancellors,  made  on 
motion  or  petition,  need  not  be  placed  on  the  calendar,  but  may  be 
heard  on  any  regular  motion  day  or  in  term.(^) 

Interest]  Where  a  decree  for  costs  is  appealed  from  after  ihe  costs 
have  been  taxed,  and  security  is  given  by  which  the  proceedings  for  the 
collection  of  the  costs  is  stayed  pending  the  appeal,  the  respondent, 
upon  an  affirmance  of  the  decree  appealed  from,  is  entitled  to  interest  on 
the  taxed  bill  of  costs,  as  damages  for  the  delay  caused  by  the  appeal.(jy) 
And  the  rule  is  the  same  with  respect  to  a  decree  directing  the  pay- 
ment of  money.(a) 

Effect  of  the  death  of  a  party  J]  The  chancellor  will  not  ^  proceed 
to  the  hearing  of  a  cause  upon  appeal,  after  the  fact  of  the  death  of  one  of 
the  parties  is  known^  until  the  suit  is  revived  ;  unless  it  is  heard  with 
the  consent  of  those  who  have  succeeded  to  the  rights  of  the  deceased 
party.  But  where,  after  the  entry  of  an  appeal  from  the  vice  chancel- 
lor, and  after  the  cause  was  ready  for  a  hearing,  the  complainant  died, 
but  the  fact  of  his  death  being  unknown,  the  cause  was  heard  and  de- 
cided by  the  chancellor  upon  the  appeal,  it  was  held  that  the  decree 
upon  the  appeal  might  be  entered  nunc  pro  tunc,  as  of  a  day  previous 
to  the  death  of  the  complainant,  and  af^er  the  entering  of  the  appeal.(6) 

New  solicitor  on  appeal]  The  appellant  may  prosecute  his  appeal 
by  a  new  solicitor,  without  any  order  of  the  court  below  to  change  the 
solicitor.(c)  And  where  this  is  done,  the  service  of  papers  in  the  appeal 
cause  while  it  is  pending  before  the  chancellor,  need  not  be  made  upon 
the  original  solicitor.(d[) 

Papers  how  entitled.]  Upon  an  appeal  from  an  order  or  decree  of  s 
vice  chancellor,  the  proceedings  should  be  entitled  as  in  the  original 
suit.(e)  But  in  appeals  from  the  decisions  of  surrogates  and  circuit 
judges,  the  proceedings  in  the  court  of  chancery,  after  the  filing  of  the 
petition  of  appeal,  must  be  entitled  in  the  appeal  cause.(cc) 


(y)  Rale  180.  (h)  Vroom  t.  Ditmas,  5  Paige,  628. 

(r)    Belknap  v.   Tremble,  in  Chan.  (c)  McLaren  ▼.  Charrier,  5  Paiee.  530 

Dec.  24th,  1832.  Lady  Dacre  v.  Chute,  (d)  Id.  ib.  »  e  »       • 

S  Rep.  in  Ch.  246.  ^      ^  ^  ,,  W  Hawley  v.  Donnelly,  8  Paige,  415. 

(a)   Van    Valkenburgh  v.    Faller,  6  {ee)  Gardner  t.  Gardner,  5  Paiire,  170. 
Paige,  10.  »  6  » 
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SECTION    VII. 


APPEALS,  FROM  THE  CHANCELLOR  TO  THE  COURT  FOR  THE  CORRECTION 

OF   ERRORS. 

Power  of  the  court  on  appeal.]  The  court  has  full  power  to  correct 
and  redress  all  errors  that  may  happen  in  the  court  of  chancery.(/) 

Upon  any  order  or  decree  of  the  court  of  chancery  being  brought  by 
appeal  to  this  court,  the  court  shall  examine  all  errors  that  shall  be  as- 
signed, or  found,  in  such  order  or  decree ;  and  shall  hear  and  determine 
such  appeal,  and  all  matters  concerning  the  same ;  and  shall  have  pow- 
er to  reverse,  affirm,  or  alter  such  order  or  decree,  and  to  make  such 
other  order  or  decree  therein  as  justice  shall  require.(g-) 

But  the  court  will  not,  in  all  cases,  examine  into  the  full  meiits  of  the 
cause.  Thus,  if  the  parties  in  the  court  below  neglect  to  except  to  the  mas- 
ter's report,  the  court  for  the  correction  of  errors  will  not  enter  into  an  in- 
vestigation of  the  calculations  made  by  the  master,  but  will  consider  the 
exceptions  waived  by  the  negle<5t  to  except.(A)  So,  on  an  appeal  from  an 
order  granting  an  injunction  to  stay  proceedings  at  law,  the  court  for  the 
correction  of  errors  Will  not  hear  and  decide  on  the  meritsof  thecase  if  the 
court  below  had  not  heard  the  cause  on  the  merits  previous  to  the  order.(ft) 
And  on  an  appeal  from  an  interlocutory  order,  the  court  will  not  per- 
mit evidence  to  be  read  which  was  not  read  in  the  court  below ;  nor 
wilt  they  hear  and  decide  on  the  merits,  unless  the  merits  have  also 
been  heard  in  the  court  below.(A:)  But  if  the  merits  are  fully  before 
the  court,  even  on  an  appeal  from  an  interlocutory  decree,  the  court 
will  take  them  into  consideration  and  make  a  final  decree.(/) 

In  the  case  of  Sands  v.  Codwise^^nt)  it  was  decided  that  the  court  for 
the  correction  of  errors  would  decide  on  those  parts  only  of  the  decree  of 
the  court  below  which  are  complained  of  in  the  petition  of  appeal. 
Within  what  time  appeals  to  be  brought.]    Appeals  from  final  de- 


(/)  3  H.  S.  166,  ^  35,  (orig.  ^  24.)  (/)  Le  Gaen  ▼.  Gouverneur  et  al.,  1 

Ig)  Id.  ib.  ^  28,  (urig.  $  27.)  John.  Gas.  436.     Both  v.  LiTinnton,  9 

(A)  Delabigarre  v.  Buah,  3  John.  490.  Gai.  Gas.  in  £r.,  66.     Beebe  ▼.   Bank  of 

(t)  Trustees  of  Hantiogton  ▼.  NicoU,  New-lfork,  1  John.  999. 

9  John.  566.  (m)  5  John.  531. 
(k)  Deas  v.  Ttiorn,  3  John.  543v 
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crees  of  the  court  of  chancery  must  be  made  withia  the  same  time  after 
the  enrolment  thereof  as  is  prescribed  for  bringing  writs  of  error  upon 
judgments  at  law ;  subject  to  the  same  exceptions  and  provisions  in  fa- 
vor of  persons  under  disability  at  the  time  of  rendering  such  decree,  and 
subject  to  the  same  restrictions,  except  where  provision  is  otherwise 
specially  made  by  Iaw.(n) 

Writs  of  error  are  required  to  be  brought  in  two  years  after  the  ren- 
dering of  the  judgment  or  final  determination,  except  in  the  following 
cases: 

The  exceptions  are,  where  the  person  against  whom  the  judgment  or 
decree  is  made  shall  be,  at  the  time,  I.  within  the  age  of  twenty-one 
years;  or  2.  insane;  or  3.  imprisoned  on  any  criminal  charge,  or  in 
execution  upon  some  conviction  of  a  criminal  offence,  for  any  term  less 
than  for  life ;  or  4.  a  married  woman.(o) 

The  time  during  which  any  such  disability  continues,  is  not  to  be 
deemed  any  portion  of  the  time  above  limited  for  bringing  a  writ  of  er- 
ror or  appeal ;  but  such  person  may  bring  the  same  after  the  time  so 
limited  and  within  two  years  after  such  disability  is  retnoved.(p) 

If  the  person  entitled  to  bring  such  writ  or  appeal,  dies  during  the 
continuance  of  any  disability  specified  in  the  statute,  his  heirs,  devisees, 
executors,  or  administrators  entitled  by  law  to  bring  such  writ  or  ap- 
peal, may  bring  the  same,  at  any  time  within  two  years  after  such 
death.(9) 

But  the  existence  of  any  disability  specified  in  the  statute  will  not 
authorize  the  bringing  of  a  writ  of  error  or  appeal  upon  any  judgment 
or  decree  after  the  expiration  of  five  years  from  the  time  of  rendering 
the  same.(r) 

In  the  case  of  Jenkins  v.  Wildy{s)  Chief  Justice  Savage  expresses  an 
opinion  that  there  is  a  test  of  the  question,  whether  a  decree  is  final  or 
interlocutory,  arising  from  the  peculiar  language  of  the  section  of  the 
statute  which  limits  the  time  for  appealing  from  final  decrees.(^)  That 
section  requires  appeals  from  such  decrees  to  be  brought  within  the 
same  time  after  the  enrolment  thereof  as  is  prescribed  for  bringing  writs 
of  error.  The  chief  justice  observes — "  The  term  enrolment  is  not  ap- 
plicable to  an  interlocutory  decree  or  order,  nor  to  any  but  a  final  de- 
cree.   It  seems  to  follow  that  none  are  final  decrees  but  such  as  are 


(n)  2  R.  S.  605,  ^  78.  Id.  594,  ^  21.         (r)  Id.  ib.  ^  24. 

(o)  Id.  694,^22.  W  14  Wend.  639. 

(p)  Id.  ib.  (0  2  R.  S.  602,  ^  78. 
(q)  Id.   596,^  23. 
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•  capable  of  enrolment.    All  others  are  but  interlocutory,  although  they 
do  decide  the  principle  in  controversy.** 

The  time  for  appealing  from  interloautorj/ orders  or  decrees^incXxiAxTig 
decrees  for  the  general  costs  of  the  cause,  is  fifteen  days  after  notice  of 
such  order  or  decree  shall  have  been  given  to  the  party  against  whom 
the  same  was  made,  or  his  solicitor.(u) 

We  have  already  inquired,  in  the  last  section,  relative  to  appeals 
from  vice  chancellors — in  what  cases  and  in  what  manner  notice  of  the 
entry  of  an  order  or  decree  must  be  given 'to  the  opposite  party,  in  or- 
der to  limit  his  time  for  appealing.(t7)  The  remarks  there  made,  and 
the  decisions  referred  to,  are  also  applicable  to  appeals  from  the  chan- 
cellor to  the  court  of  errors.  It  may  be  added,  however,  that  in  the 
case  of  Jenkins  v.  Wildjl^w)  it  was  held  by  the  court  of  errors,  that  no- 
tice in  the  section  relative  to  appeals  to  that  court,  does  not  mean 
knowledge,  but  a  regular  formal  notice  to  be  given.  This  notice  must 
be  given,  and  implies  a  positive  act  of  the  party  in  whose  favor  the  de- 
cree is  made,  to  limit  the  right  to  appeal.  Possibly,  the  parly  entering 
the  order  or  decree  would  be  estopped,  as  in  4th  Paige,  273,  from  alleg- 
ing that  he  had  no  notice  of  his  own  acts.  The  statute  does  not  re- 
quire notice  to  be  given  to  the  prevailing  party. 

The  distinction  between  final  and  interlocutory  decrees,  has  been  al- 
ready stated.(:r) 

If  the  appeal  is  not  made  within  the  proper  time,  the  objection  should 
be  taken  by  motion.  It  is  too  late  to  do  so  at  thchearing.(y)  And  put- 
ting in  an  answer  to  the  petition  is  a  waiver  of  all  objections  of 
form.(z) 

Mode  of  appealing — notice-l  The  appellant  must,  within  the  time 
prescribed  by  law  for  making  an  appeal,  deliver  to  the  register  or  as- 
sistant register,  with  whom  the  decree  or  order  is  entered,  a  written  no- 
tice, stating  that  such  decree  or  order,  or  some  particular  part  thereof, 
to  be  specified,  is  appealed  from.(a)  And  within  eight  days  thereafter, 
he  must  serve  a  like  notice  on  the  solicitor  of  the  adverse  party,  or  the 
appeal  will  be  considered  as  waived.(6)  It  has  been  decided  that  this 
last  clause  of  the  117th  rule,  applies  to  appeals  {Tom  the  chancellor  to 
the  court  for  the  correction  of  errors  only,  and  is  not  applicable  to 
appeals  from  a  vice  chancellor.(c) 


(u)  2  R.  S.  605,  ^  79.  (z)  Ro^rs  r.  Cruger,  3  Jobn.  564. 

(»)  Ante,  p.  '"  .  '  .1  (a)  Rule  117. 

{w)   14  Wend.  544.  (6)  Idem. 

(x)  Ante,  p.  386  330.  (c)  Eldridge  t.  Howell,  4  Paige,  457. 

(y)  Per  Southerland,  J.,  Diebrow  t 
Heathtw,  t  Coweo,  358. 
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Bond,  or  deposit*  Within  the  time  allowed  for  appealing,  the  appel- 
lant must  also  make  the  deposit,  or  file  the  bond  required  to  be  given, 
as  security  for  costs  on  such  appeal. (cl) 

This  deposit  or  bond  is  the  same  as  is  required  upon  appeals  to  the 
chancellor  from  a  vice  chancellor.(e)  And  the  bond  is  to  be  approved 
of  by  the  same  officers  and  in  the  same  manner  as  upon  appeals  of  the 
latter  description.  But  this  difference  is  to  be  noticed.  The  method  of 
approving  bonds  upon  appeals  to  the  court  of  errors,  being  regulated  by 
statute,  is  a  formality  which  the  court  cannot  dispense  with.(/)  But 
as  respects  appeals  from  a  vice  chancellor,  it  is  a  provision  by  rule  of 
court  merely ;  and  if  any  irregularity  occurs  it  may  be  corrected,  or  may 
be  waived  by  the  adverse  party.fg") 

The  assistant  register,  or  clerk,  is  not  authorized  to  approve  of  a  bond 
on  an  appeal  entered  with  the  register.  It  must  be  approved  by  a  vice 
chancellor,  injunction  master,  or  the  officer  in  whose  office  the  appeal  is 
^  be  entered.(A) 

We  have  already  seen,  that  in  certain  cases,  if  a  party  .appealing 
from  the  decision  of  a  vice  chancellor,  wishes  to  make  the  appeal  ope- 
rate as  a  stay  of  proceedings  in  the  court  below,  he  must  give,  in  addi- 
tion to  the  usual  security  for  costs,  a  bond  for  the  performance  of  the 
decree  appealed  from.(t) 

The  same  security  is  required,  in  similar  cases,  upon  an  appeal  from 
the  chancellor  to  the  court  for  the  correction  of  errors. 

It  has  been  decided  with  respect  to  bonds  of  this  character,  that 
where  the  amount  of  the  penalty  is  very  large,  the  officer  who  approves 
the  same,  is  authorized  to  receive  more  than  two  persons  as  sureties.  And 
it  is  not  necessary  that  each  of  the  sureties  should  justify  in  double  the 
penalty  of  the  bond,  provided  the  amounts  in  which  they  can  each  sev- 
erally justify,  are  equal,  in  the  aggregate,  to  two  sureties  who  are  worth 
double  the  penalty  of  the  bond.(JS:)  But  the  approving  officer  is  not  au- 
thorized to  split  up  the  justification  of  the  sureties  in  an  ordinary  appeal 
bond  of  $260,  or  in  a  bond  the  penalty  of  which  is  less  than  $]000.(/) 
In  the  above  case,  the  penalty  of  the  bond  was  $38,600. 

Petition  of  appeal.  A  petition  of  appeal  addressed  to  the  court  for 
the  correction  of  errors  must  be  filed  in  the  office  of  the  register,  or  as- 


(<0  Role  1 17.  (A)  Rogers  v.  Patterton,  supra, 

(e)  See  ante,  p.  401.  (i)  See  ante,  p.  388,  391. 

(/)  Rogera  ▼.  Patieraon,  4  Paige,  463.  (A)  Clark  t.  Clark,  7  Pais*,  607. 

ig)  Hawley  r.  Bennet,  6  PaigO;  104.  (/)  Id.  ib 

Vol.  I.  62 
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sistant  register  with  whom  the  decree  or  order  appealed  from  is  entered, 
within  eight  dnys  after  the  entering  of  the  appeal  in  the  court  of  chan- 
cery, of  the  appeal  will  be  considered  as  waived,  and  that  court  may 
proceed,  notwithstanding  the  appeal.(f7i) 

This  petition,  whether  filed  in  the  recess  or  during  the  sitting  of  the 
court,  must  pray  that  the  decree  or  order  appealed  from  may  be  sent 
to  the  court  for  the  correction  of  errors  and  filed  with  the  clerk  thereof 
without  delay .(n) 

In  this  petition  it  is  sufficient  to  set  forth  the  decree,  decretal  or  other 
order  appealed  from,  without  reciting  the  pleadings  in  the  cause ;  and 
stating  that  the  said  decree,  decretal  or  other  order,  or  some  part  there* 
of  (specifying  what  part  or  parts,)  is  erroneous,  and  that  the  same  ought 
to  be  reversed  or  modified  as  the  case  may  be.(o) 

The  petition  of  appeal  must  be  signed  by  one  counsel.(p) 

No  person  is  considered  a  party  respondent  in  a  petition  of  appeal 
who  is  not  named  therein  and  called  upon  by  the  prayer  thereof  to  an- 
swer the  same.(9) 

Amendment  of  petition.  The  court  of  errors  will  permit  a  petition 
of  appeal  to  be  amended  after  it  has  been  presented.(r)  Thus  if  any 
error  is  discovered  in  the  petition,  or  if  the  appellant  is  advised  that 
some  previous  orders  are  so  connected  with  the  order  appealed  from 
that  it  will  be  impossible  to  do  justice  to  his  case  without  extending  his 
appeal  to  these  former  orders,(j)  or  if  there  appears  to  be  a  defect  of 
proper  parties,(r;  be  should  apply  for  liberty  to  amend  his  appeal. 

To  obtain  leave  to  amend,  a  petition  must  be  presented,  of  which 
four  days(u)  notice  in  writing  is  to  be  given  to  the  opposite  party ;  and 
it  should  be  accompanied  by  a  copy  of  the  petition.(t7) 

Applications  to  amend  the  petition  of  appeal  are  not  confined  to  the 
appellant,  but  may  also  be  made  by  the  respondent;  who  is  interested, 
in  seeing  that  all  the  proceedings  are  correct.  But  the  respondent's 
petition  should  pray,  "  that  the  appellant  may  be  ordered  to  amend  his 
appeal  in  the  particulars  set  forth,  and  to  amend  the  respondent's 
copy."(«?) 

If  an  appeal  be  amended  after  the  respondent  has  put  in  an  answer 


(m)  Rale  9,  court  of  errors.  {s)    Boachier  t.   Dillon,     5    Bllgb, 

(n)  Idem.  (New  Series)  714. 

(o)  Rule  10.  (/)  Sydney  od  Appeals,  93,  94. 

(p)  Fultoa  Bank  v.  Beach,  2  Paige,           (u)  See  Rale  31,  court  of  errors. 

188.  (v)3Dafi.  140. 

{q)  Gardner  ▼.  Gardner,  6  Paige,  170.  {u>)  Id.  ib. 
(r)  Palmor*B  Prac.  38. 
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thereto,  and  it  is  considered  necessary  that  a  new  answer  should  be  put 
in  to  the  amended  appeal,  he  must  obtain  an  order  for  leave  to  withdraw 
the  former  answer,  and  put  in  a  new  one  ;  in  which  case  the  respondent 
will  be  entitled  to  costs.(.T)  An  order  to  this  effect  may  be  obtained  on 
petition.  But  if  the  respondent  do  not  voluntarily  apply  for  such  an 
order,  and  put  iu  his  answer,  the  appellant  may  proceed  against  him  by 
a  new  peremptory  order,  and  may  get  the  cause  set  down  ex  parte.(y) 

What  papers  to  be  annexed  to  petition.  The  officer  of  the  court  of 
chancery  with  whom  the  petition  of  appeal  is  filed  must  make  and  an- 
nex to  the  same  the  decree,  decretal  or  other  order  appealed  from,  and 
such  other  order  as  may  be  required  to  be  returned  to  this  court,  without 
any  of  the  pleadings,  proofs,  and  exhibits  in  the  cause.(jr) 

In  case  the  cause  had  been  set  down  for  hearing  and  heard  prior  to 
the  decree  or  order  appealed  frotn,  then  the  officer  must  cause  to  be  an- 
nexed also  a  copy  of  the  minutes  taken  by  the  register  or  assistant  regis* 
ter  as  to  what  was  read  or  used  in  the  court  below,  or  offered  and  over- 
ruled on  objection,  or  admitted  at  the  hearing.(a) 

Authenticated  copies  of  the  pleadings,  proofs,  and  exhibits,  or  such 
of  them  as  may  be  relied  on  by  either  jvirty,  must  be  produced  at  the 
hearing,  by  the  parties.(i) 

Filing  petitunty  &c  The  appellant  must  cause  the  petition  of  appeal, 
with  the  matter  annexed,  to  be  brought  into  the  court  for  the  correction 
of  errors  and  filed  with  the  clerk  thereof,  by  the  day  mentioned  in  such 
petition,  or  when  duly  prepared  by  the  officer  as  directed.  Or  in  de- 
&ult  thereof,  he  will  lose  the  benefit  of  such  appeal,  unless  the  court 
shall  see  cause  to  allow  a  further  day  for  that  purpose.(c.) 

The  phrase  used  in  the  rule  last  referred  to,  "  by  the  day  mentioned 
in  such  petition,"  has  been  continued  in  the  last  edition  of  the  rules 
from  rule  seven  of  the  former  edition ;  without  attending  to  the  fact 
that  under  the  present  rule  the  petition  prays  that  the  decree,  &c.  may 
be  sent  to  the  court  for  the  correction  of  errors  "without  delay;" 
whereas  under  the  former  rule  the  petition  was  that  the  decree  be  sent 
to  the  court  on  the  first  day  of  the  next  session  thereof,  or  if  filed  during 
the  si  ting  of  the  court,  that  it  be  sent  without  delay. 

Orders  to  file  petitions  of  appeal  may  be  entered  in  vacation,  by  the 
clerk,  with  the  like  force  and  effect  as  if  entered  by  direction  of  the 
court  during  its  session. (cf) 


(*)  3  Dan.  140.  (h)  Idem, 

(y)  Palm.  Pr.  49.  (c)  Rule  18. 

[*\  Rnl«  ".  (<0  Rttle  16. 
(a)  Idem. 
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Order  to  answer  petition.  Upon  filing  the  petition  of  appeal,  the  ap- 
pellant may  obtain  an  order  as  of  course  for  the  respondent  to  answer 
the  petition  in  eight  days  after  service  of  i  copy  thereof  or  be  preclad- 
ed.(e)  If  the  respondent  doeik  not  comply  with  this  order  he  will  be 
precluded  from  answering  the  petition  of  appeal,  and  the  appellant  may 
be  heard  ex  parte ;  unless  the  respondent  is  an  infant.(/) 

In  the  case  of  Irving  v.  Duns€omb,{g)  it  was  held  that  an  order  to 
jEmswer  a  petition  of  appeal  was  irregular  if  entered  before  the  petition, 
with  the  transcript  annexed,  was  actually  returned  and  filed  in  the  court 
for  the  correction  of  errors. 

In  that  case  the  chancellor  observed :  *^  The  petition  of  appeal  is  in 
the  first  instance  to  be  filed  in  the  court  of  chancery.  If  the  court  of 
errors  is  in  session,*  it  is  returned  here  immediately,  with  the  transcript 
of  the  decree,  and  of  the  minutes  of  the  hearing  annexed  thereto.  But 
if  filed  in  the  recess,  it  is  to  be  returned  here  on  the  first  day  of  the  next 
session.  In  the  first  case  the  court  is  possessed  of  the  cause  by  relation, 
from  the  time  when  the  petition  was  returnable  during  the  session.  And 
I  apprehend  it  would  be  regular,  under  the  26th  rule,  to  enter  an  order 
to  answer  during  the  recess  of  the  court.  In  the  latter  case,  however, 
this  court  is  not  possessed  of  tlie  cause  until  the  first  day  of  the  next 
session.  But  in  neither  case  can  an  order  to  answer  be  regular  until  the 
petition  of  appeal,  with  the  transcripts  annexed,  is  actually  returned  and 
filed  in  this  court." 

The  present  rule  on  the  subject  (the  16th)  allows  orders  to  answer 
petitions  of  appeal  to  be  entered  at  any  time  by  the  clerk,  of  course,  in 
the  minutes  of  the  court,  upon  the  written  request  of  the  soli.itor,  at- 
torney, or  counsel,  at  the  peril  of  the  party,  with  the  like  force  and  ef- 
fect as  if  entered  by  direction  of  the  court  during  its  session. 

A  copy  of  the  order  to  answer  the  petitiop  must  be  served  upon  the 
solicitor  for  the  respondent ;  or  if  none  is  employed,  upon  the  respon- 
dent personally.(A)  It  is  not  sufficient  that  the  petition  has*  been 
served.    Service  of  the  order  to  answer  is  neces8ary.(i) 

Withdrawing  appeal]  If  the  appellant  finds  it  expedient  to  with* 
draw  his  appeal,  he. must  obtain  leave  of  the  court  to  do  it  by  petition ; 
of  which  four  days  notice,(A:)  to  the  respondent's  solicitor,  must  be 
given,  together  with  service  of  a  copy  of  the  petition.    But  the  court 


(e)  Rule  13. 

(/)  Idem. 

(g)  S.Wend.  906. 


(A)  Waters  r.  Travii,  8  John.  566« 

(f)  Id.  ib. 

{k)  See  rale  31. 
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will  not  grant  the  prayer  of  it  without  ''ii^ct|ng  the  payment  of  costs, 
nor,  in  some  instances,  without  the  consent  of  the  respondent's  solicitor. 
For  there  may  be  cases  in  which  it  would  be  unjust  to  permit  the  appel- 
lant to  withdraw  his  appeal,  and  thereby  leave  him  at  liberty,  at  a  con- 
siderable distance  of  time  afterwards,  to  bring  a  new  appeal :  which  he 
might  do,  notwithstanding  the  withdrawing  of  his  former  appeal.(2) 

Waiver  of  appecU.]  If  a  party  proceeds  to  carry  into  effect  the  order 
or  decree  from  which  he  has  appealed,  it  will  be  considered  a  waiver  or 
abandonment  of  the  appcal.(m) 

Dismissing  appeal,]  If  the  respondent  has  reason  to  think  the  ap- 
peal is  irregularly  filed,  he  should  move  to  have  it  dismissed.(n)  This 
motion  should  be  made  before  the  petition  of  appeal  is  answered ;  for  if 
the  respondent  treats  it  as  an  effective  appeal,  by  answering  it,  he  will 
not  be  entitled  to  costs.(o)  « 

If  the  appeal  is  made  after  the  time  allowed  for  appealing,  the  objec- 
tion-jfhould  be  taken  by  motion  to  dismiss  the  same  ;  and  it  cannot  be 
takea  at  the  hearing.(p)  Answering  is  a  waiver  of  objections  of  a 
formal  nature.(jr) 

jffiswer  to  petition  of  appetU,]  At  any  time  after  the  filing  of  the 
petition  in  the  court  below,  and  without  waiting  for  the  actual  return 
thereof  to  the  clerk  of  this  court,  the  respondent  may  put  in  his  answer 
thereto.(r) 

If  an  order  is  entered  under  the  13th  rule,  requiring  the  respondent 
to  answer,  and  he  fails  to  do  so,  the  appellant,  as  already  stated,  may 
be  heard  ex  parte ;  unless  the  respondent  is  an  infant 

And  it  seems  the  appellant  may  move  for  an  order  that  the  order  or 
decree  appealed  from  be  reversed;  and  for  such  further  direction  as 
grows  out  of  such  reversal.(^) 

The  answer  to  the  petition  must  be  signed  by  counsel  •(^) 

Answers  are  of  two  kinds,  general  and  special. 

The  general  answer,  (which  is  the  kind  most  commonly  usedi)  ad- 
mits the  making  of  the  decree  or  order  complained  of  by  the  appellant ; 
refers  thereto  when  produced ;  insists  that  the  same  is  a  r  eeable  to 
equity  ;  and  prays  that  it  may  be  affirmed  ;  and  tliat  the  petition  of 
appeal  may  be  dismissed,  with  costs. 


(/)  Palm.  Pr.  43.  (q)  Rogers  r.  Cniger,  3  John.  664. 

(m)  See  ante,  p.  398.  (r)  Rule  9. 

(n)  Palm.  Pr.  44.  (1)  Chamberlin  t.   Fitch,  9  Cowen, 

(0)  NorborTT.  Meade,  3  Bliffh,  574.  944.    Waters  t.  Trafis,  8  John.  566. 
(p)  Per  Sutherland,  J.  in  Disbrow  t.        (0  Fulton  Bank  t.  Beach,  9   Pftigt, 

Henftbaw,  8  Cowen,  353.  188. 
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If  the  respondent  brings  a  cross  appeal,  the  answer  should  be  qualified 
thus,  <'  that  the  said  decree,  so  far  as  the  same  is  complained  of  by  the 
said  petition  and  appeal,  is  agreeable  to  equity,"  &c. 

An  answer  is  special  when  pmrticular  facts  are  stated,  or  some  specific 
matter  is  alleged,  either  upon  the  merits  of  the  cause,  or  upon  any  de- 
fect in  form  in  the  appeal ;  such  as  that  there  are  not  proper  parties ; 
or  that  the  decree  or  order  appealed  from  did  not  become  final  but  re- 
mains under  review  or  re-hearing ;  or  that  the  date  or  purport  of  the 
decree  or  order  is  erroneously  stated  in  the  petition.(ti)  But  special 
answers  have  not,  for  a  long  time,  been  deemed  necessary,  or  used  in 
practice.  In  fact,  the  matters  here  noticed  are  more  properly  grounds 
for  an  application  to  the  court  to  dismiss  the  appeal  for  irregu- 
larity.(i;) 

Cross  appeals.]  Cross  appeals  are  brought  in  a  similiar  manner,  and 
for  the  same  reasons,  as  cross  appeals  in  the  court  of  chancery.(u?) 

A  cross  petition  of  appeal,  is,  in  form,  the  same  as  an  original  ap- 
peal ;  except  that  it  must  be  entitled  *'  The  petition  and  cross  appeal,** 
&c.  and  should  specify  the  particular  parts  of  the  decree  or  order 
of  which  the  petitioner  complains.  It  is  presented  and  moved,  and 
an  order  made  upon  it  in  the  same  manner  as  upon  an  original  ap- 

peal.(3r) 

By  the  practice  of  the  house  of  lords,  security  for  costs  in  cross  ap- 
peals, is  not  necessary.(y) 

The  order  to  answer  a  cross  appeal  may  be  entered  of  course,  it  would 
seem,  under  the  I6th  rule;  and  it  may  be  served  in  the  same  manner  as 
the  order  in  an  original  appeal.  But  the  respondent,  in  the  cross  ap- 
peal, being  appellant  in  the  original  appeal,  et  e  contra,  by  which  both 
parties  are  in  court,  service  of  the  order  upon  the  solicitor  of  the  respon- 
dent in  the  cross  appeal  is  suflicient.(jr) 

The  answer  to  a  cross  appeal  is  in  the  same  form  with  that  to  an  ori- 
ginal appeal  ;  except  that  the  title  is,  "The  answer  of  A.  B.  to  the  pe- 
tition and  cross  appeal  ofC.  D."  And  that,  towards  the  end,  instead 
of  saying  <'  that  the  decree,  &c.  is  just,"  (fcc.  it  should  be  <'  that  the  de- 
cree, in  so  far  as  is  complained  of  by  the  said  C.  D.,  is  just,  and  agree- 
able to  equity,"  &c.  (a) 


(tt)3Dan.  137.  (y)Id.ib. 

<»)  W.ib.  (*)  Palm.  Pr.  31. 

(»)  See  ante,  p.  397.  (a)  Id.  ib. 
is)  3  Dao.  138. 
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Cctse  on  appeal]  The  14th  rule  directs  a  case  to  be  made  and  prin- 
ted for  the  use  of  the  court,  and  specifies  what  it  shall  contain. 

The  respondent  must  make  up  this  case  and  furnish  tlie  necessary 
copies  thereof,  if  he  has,  at  or  before  the  service  of  his  answer  to  the  pe* 
tition  of  appeal,  given  a  written  notice  to  the  adverse  party,  of  his  elec* 
tion  to  do  so ;  otherwise,  the  appellant  is  to  make  it  up  and  furnish 
copies  thereof.(6) 

Although  the  above  rule  directs  the  depositions  to  be  printed,  yet  it 
seems,  from  analogy  to  the  practice  of  the  house  of  lords  in  England, 
that  the  court  may,  if  it  thinks  proper,  hear  evidence  used  in  the  court 
below,  though  not  printed.(c) 

By  the  practice  of  the  house  of  lords,  the  case  must  be  signed  by  one 
or  more  of  the  counsel  who  attended  at  the  hearing  in  the  court  below, 
or  who  are  counsel  upon  the  appeal.  And  in  the  case  of  The  Fulton 
Bank  v.  Beachj{d)  the  chancellor  allowed  a  fee  for  two  counsel  to  be 
taxed. 

Points.]  Each  party,  at  the  commencement  of  the  hearing,  must  der 
liver  to  the  members  of  the  court,  printed  copies  of  the  points  he  in- 
tends to  rely  upon  in  argument,  with  a  reference  to  the  authorities  on 
which  he  relies  in  support  of  the  same.(e) 

The  points  should  be  signed  by  counsel. 

Manner  of  printing  case  and  points.]  AH  cases  and  points  prepared 
and  served  on  the  members  of  the  court,  must  be  printed  in  royal  octavo 
form,  on  sized  paper,  with  a  wide  margin.(/) 

Service  of  case.]  The  party  who  makes  the  case,  must,  within  thir- 
ty days  after  the  cause  is  at  issue  in  this  court,  (i.  e.  after  the  answer  to 
the  petition  is  filed,)  serve  upon  the  attorney  or  solicilor  of  the  adverse 
party,  or  on  one  of  his  counsel,  or  transmit  to  such  attorney,  &c.j  by 
mail,  directed  to  him  at  his  place  of  residence,  three  printed  copies  of 
the  case.  Otherwise,  the  party  who  ought  to  have  served  such  case 
shall  not  have  the  right  to  bring  his  cause  on  to  be  heard,  without  the 
consent  of  the  adverse  party,  until  after  the  expiration  of  thirty  days 
after  such  copies  of  the  case  shall  have  been  served.(s') 

Solicitors  counsel,  and  guardians  ad  litem  on  appeal.]  The  solici- 
tors and  guardians  ad  litem  of  the  respective  parties  in  the  court  be- 
low, are  to  be  deemed  the  solicitors  and  guardians  ad  litem  of  the  same 


8 


[6)  Rale  14.  (e)  Rule  U. 

[e)  Staokpool  t.  Stackpool,  4  Dow,        (/)  Rale  15. 
839.     PaJmer'e  Pr.  50.  (g)  Idem. 

(d)  2  Paige,  188. 
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parties  respectively,  in  the  court  of  errors,  until  others  are  retained  or 
appointed,  and  notice  thereof  served  on  the  other  party  .(A) 

No  member  of  the  court  of  errors  shall,  as  solicitor  or  counsel,  te 
concerned  in,  or  argue,  any  cause  in  that  court,  unless  he  was,  without 
reference  to  such  court,  actually  retained  and  employed  in  the  cause  in 
the  court  below,  before  the  decree  below  was  rendered.(t)  But  this 
rule  does  not  extend  to  causes  in  which  any  member  of  the^court  was 
actually  retained  as  solicitor  or  counsel  previous  to  his  becoming  a  mem- 
ber thereof.(A:) 

Notice  of  argument.]  All  causes  which  have  been  put  at  issue  in  the 
court  of  errors  (by  the  filing  of  an  answer  to  the  petition  of  appeal,) 
may  be  brought  on  to  argument  upon  the  notice  of  either  party.(Q 

This  notice  must  be  served  at  least  fourteen  days  before  the  day  on 
which  it  is  intended  to  bring  on  the  same,  and  which  must  be  some  day 
on  which  the  court  will  be  in  session.(m) 

A  copy  of  such  notice  must  also  be  furnished  to  the  clerk  of  the  court 
at  least  four  days  before  the  day  appointed  for  the  a]^ument.(n) 

List  of  causesj  or  ctUendar.]  The  clerk  must  make  a  list  of  the  causes 
thus  noticed,  arranging  them  in  the  order  in  which  the  answer  to  the 
petition  was  filed.  And  when  the  court  is  ready  to  proceed  to  the  hear- 
ing of  causes,  the  same  are  to  be  called  in  the  order  in  which  they  stand 
on  such  list.(o) 

A  cause  cannot  be  entered  on  this  list  or  calendar  until  after  the  pe- 
tition of  appeal  and  the  respondent's  answer  thereto  have  been  filed.(p) 

Hearing.]  Not  more  than  one  counsel  will  be  allowed  to  open  the 
argument,  nor  more  than  two  to  answer ;  and  no  more  than  one  counsel 
shall  reply  or  close ;  except  in  special  cases  where  there  are  distinct 
parties  on  the  same  side,  having  distinct  interests  in  question. (9) 

If  the  parties  prefer,  they  may  submit  a  printed  instead  of  an  oral 
argument(r) 

If  the  reasons  of  the  court  below  are  not  annexed  to  the  cases  deliv- 
ered, the  cause  will  not  be  heard  unless  it  appears,  by  afiidavit,  that  ap- 
plication has  been  made  therefor,  and  that  the  same  could  not  be  ob- 
iained.(«) 

When  any  yweliminary  question,  not  made  in  the  court  below,  and  not 


(A)  Rule  17.  (0)  Idem. 

(0  Role  S9.  (p)  Woodcock   t.  BenneU,  SO    John. 

(A)  Idem.  601. 

(0  Rule  18.  (q)  Rale  30. 

(m)  Idem.  (r)  Role  20. 

(n)  Idem.  (1)  Rule  19. 
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involving  the  merits  of  the  cause,  is  presented  for  argument,  it  will  be 
first  argued  and  passed  upon  by  the  court ;  and  the  argument  upon  the 
merits  will  be  postponed  until  such  preliminary  question  shall  have  been 
disposed  of,  unless  the  court  shall  otherwise  direct.(^) 

Under  this  rule,  it  is  the  practice,  when  a  cause  is  called,  to  raise  any 
question  as  to  the  regularity  of  the  appeal,  the  time  of  its  being  filed, 
neglect  of  any  requisition  of  the  statute  or  rules,  or  as  to  the  character 
of  the  order  or  decree  appealed  from.(u)  It  is  very  common,  however, 
to  make  a  motion  to  dismiss  the  appeal  on  any  reornlar  motion  day  after 
the  same  is  entered.(r)  And  in  Rowley  v.  Van  Benthuys&n^(w)  Bron- 
son,  J.  considers  this  the  regular  course. 

It  seems,  however,  that  the  court  of  errors  will  not,  under  any  cir- 
cumstances, previous  to  the  hearing  of  an  appeal,  modify  or  dissolve  an 
injunction  granted  by  the  court  below.(a7) 

Default  of  parties  on  the  hearing.]  The  court  will  not  hear  an  ex 
parte  argument  in  favor  of  the  afiirmance  of  a  decree. (y)  But  if  the 
cause  has  been  regularly  noticed,  for  argument  and  placed  on  the  calen- 
dar by  the  respondent,  and  the  appellant  does  not  appear  to  argue  on 
his  part,  or  does  not  furnish  the  printed  cases  required  by  the  14th  rule, 
the  decree  will  be  afiirmed  with  costs,  together  with  such  damages  as 
the  respondent  would  have  been  entitled  to  if  the  decree  had  been  af- 
firmed on  argument.(j2r) 

Whenever  any  matter  is  moved  for  hearing,  whether  upon  the  merits, 
or  upon  a  preliminary  or  interlocutory  question,  pursuant  to  notice,  and 
the  party  whose  right  it  is  to  appear  and  oppose,  shall  make  default,  the 
court  will  proceed  and  hear  the  matter  ex  parte.  And  no  decision  will 
be  given  upon  the  mere  default  of  appearance,  except  as  provided  in  the 
21st  rule.  But  where  the  respondent  has  elected  to  make  the  case,  if 
be  does  not  appear  and  furnish  the  cases  when  the  cause  is  reached  on 
the  calendar,  the  adverse  party  may  have  the  default  entered,  and  may 
thnn  furnish  the  cases,  and  submit  or  argue  the  cause  ex  parte,  out  of 
its  place  on  the  calendar,  at  any  time  thereafter.(a) 

Abatement  of  suit,  ^*c.\  Where  a  party  in  whose  favor  a  decree  or 
order  has  been  made,  dies  after  the  entry  thereof  and  previous  to  the  ser- 
vice of  notice  of  the  same,  and  the  opposite  party  is  desirous  to  appeal  tc 
the  court  of  errors,  his  course  is  to  defer  the  prosecution  of  the  appeal 


(0  Role  24.  (x)  Sea  Ins.  Co.  v.  Ward.,  20  Wend. 

(tf)  2  Hoff.  Pr.  46.  668. 

(v)  Id.  ib.  (y)  Rale  91. 

(uO  16  Wend.  369.  (2)  Idem. 

(a)  Rait  22. 
V0L.I.  53 
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until  the  suit  has  been  revived  in  the  court  of  chancery  in  favor  of  the 
representatives  of  the  deceased,  and  due  notice  given  him  of  the  decree 
or  order  by  the  solicitor'  of  the  substituted  parties.  Notice  given  by  the 
solicitor  of  the  party  deceased  niay  be  regarded  as  a  nullity.(fr)  So 
where  there  is  an  abatement  after  notice  of  appeal  and  before  the  peti- 
tion of  appeal  is  presented,  it  seems  the  practice  is  to  revive  the  cause 
in  the  court  below,  by  bringing  in  the  representatives  of  the  deceased 
party.(c) 

But  where  either  party  dies  after  the  appeal  is  presented  in  the  court 
of  errors,  the  practice  is  to  bring  in  the  proper  parties.  there.(€l)  It  is 
not  necessary  in  such  case  to  revive  the  cause  in  the  court  of  chancery, 
as  was  done  in  Tl^on  v.  HamiUan,  9  John.  442.(e) 

It  s^ms  that  if  a  party  in  whose  favor  the  decree  was  made  should 
die  after  notice  of  the  decree  given  to  the  opposite  party,  and  within  the 
fifteen  days  allowed  for  appealing,  an  appeal  would  be  held  valid  if  the 
petition  of  appeal  and  the  bond  were  dated  as  of  a  day  anterior  to  the 
death  of  the  deceased  party.(/)  But  where  an  appeal  was  made  after 
a  suit  abated,  and  before  a  revival  in  the  court  below,  and  a  bond  was 
executed  to  the  representatives  of  the  deceased  party,  it  was  held  that 
the  bond  was  void  and  the  appeal  irregular ;  and  the  appeal  was  ac- 
cordingly dismissed.(^) 

Where  a  decree  is  made  in  the  court  of  errors  against  a  deceased 
party,  after  his  death,  the  suit  must  be  revived  in  the  court  of  chancery, 
against  his  representatives  before  any  proceedings  can  be  had,  to  carry 
the  decree  into  effect.  (A) 

If  the  appellant  dies  pending  the  appeal,  the  suit  must  be  revived  in 
the  name  of  his  heir  or  representative.  A  petition  for  that  purpose 
should  be  presented  stating  the  appeal,  and  the  abatement,  and  the  trans- 
mission of  the  right  to  the  petitioner.(i)  So  much  of  the  nature  of  the 
suit  should  be  stated  in  this  petition  as  to  show  that  the  petitioner  holds 
the  proper  legal  relation  to  sustain  it,  such  as  heir  or  executor.(A*) 

This  petition  is  ex  parte^  and  the  order  made  upon  it  is  an  order  of 
course.(Z) 

Whether  a  respondent  can  apply,  upon  the  death  of  the  appellant, 


(h)  Anderson  t.  Anderson,  90  Wend.  (e)  Anderson  r.  Anderson,  tupra. 

686.  (/)  Id.  ib. 

(c)  Id.    id.      Rogers  t.  Patterson,  4  (g)UAh. 

Paige  409.  (A)  Rogers  t.  Patterson,  4  Paige,  409. 

(rf)  Id  ib.  Sydney  on  Ap.  110.    Palm.  (i)  9  Hoff.  Pr.  40. 

Pr.  80.    Urqabart,  89.    Rogers  v.  Patter-  (k)  Id.  ib. 

son,  suj>ra.  (Q  By ne  ▼.  Potter,  6  Ves.  306. 
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for  an  order  that  the  appeal  be  revived  against  his  representatives,  is  a 
point  not  settled  by  any  decisions  of  the  court  of  errors  or  by  any  rule 
of  the  court.  By  the  practice  of  the  court  of  chancery,  however,  if  one 
of  several  complainants  dies,  the  survivors  may  elect  to  proceed,  or  not ; 
and  on  the  application  of  a  defendant,  the  court  will  direct  that  if  the  suit 
is  not  revived  within  a  limited  time,  it  be  dismissed.(m) 

If  the  respondent  dies  pending  the  appeal,  his  heir  at  law  or  personal 
representative  may  petition  to  be  substituted  in  his  place  ;  or  the  appel- 
lant may  obtain  a  similar  order.(n) 

Where  a  party  to  an  appeal  died  after  issue  was  joined  thereon,  but 
before  the  cause  was  argued,  and  the  cause  was  afterwards  heard  and 
decided  and  remitted  to  the  court  of  chancery  by  the  court  of  errors  in 
ignorance  of  the  death  of  the  party,  it  was  held  that  the  court  below 
must  carry  the  decree  into  effect  though  it  was  not  entered  as  of  a  day 
previous  to  the  party's  death  ;  and  that  the  suit  must  be  re^iived  belowi 
and  carried  on  as  if  the  party  had  died  subsequent  to  thedecree.(o) 

If  the  heir  of  the  deceased  party  who  applies  for  a  revivor  is  an  in- 
fant, his  prochein  amy  or  guardian  must  unite  in  the  petition.(p) 

Evidence  upon  appeal.]  The  case  required  by  the  1 4th  rule  must 
contain  such  of  the  depositions,  affidavits,  d:c.  as  were  read  or  used 
on  the  hearing  of  the  cause  or  matter  before  the  chancellor,  and 
upon  which  the  decree  or  order  appealed  from  was  founded.(9) 
This  excludes,  by  implication,  any  other  evidence.  Indeed,  the  rule 
is  well  settled,  that  no  evidence  can  be  received  in  the  appellate 
court  which  was  not  laid  before  the  court  below.  Nor  can  any  evi- 
dence which  was  received  below,  be  objected  to  above,  unless  the  ad- 
mission of  improper  evidence  be  among  the  points  of  appeal.(i«) 

It  may  be  mentioned,  also,  that  where  evidence  has  been  rejected  be- 
low which  the  court  of  errors  thinks  ought  to  have  been  received,  the 
usual  course  is  to  remit  the  cause  to  the  court  of  chancery.  It  seems 
however,  that  before  doing  this,  the  court  of  errors  will  look  at  the  re- 
jected evidence,  in  order  to  see  whether,  if  it  were  admitted,  it  would 
affect  the  opinion  of  the  appellate  court,  in  forming  its  judgment.(*) 

Prosecuting  appealin  forma  pauperis.]   An  appeal  may  be  prosecut- 


(m)  Pell  T.  Coon,' Hopk.    450.    Leg-  (y)  See  Rule  14,  Court  of  Errors, 

gett  T.  Dubois,  9  Paige,  911.  (r)  Eden  v.  Earl  Bute,  1  Bro.  P.  C, 

(n)  Palmer's    Pr.    80.    Sidney,     119.  Toml.  ed.  465.     Balsh  v.  Moore,  3  id. 

Urqa.  84.  &46.    Button  r.  Price,  Preo.  in  Ch.  319, 

(<?)  Rofrers  ▼.  Patterson,  6  Paige,  409.  3  Dan.  149. 

Bank  of  the  U.  S.  t.  Weisiger,  9  Peters,  («)  McCabe  t.  Huesey,  t.  Bligh,  (New 

481.  Sehes,)  716,  790. 

(p)  Palm.  Pr.  81. 
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ed  by  a  party  in  forma  pauperis,  tn  a  proper  case.  To  oblain  leave  to  do 
so,  a  petition  must  be  presented,  accompmnied  by  affidavit  of  pover* 
iy*{t)  By  the  English  practice,  this  affidavit  states  that  the  petitioner 
is  not  worth  the  sum  of  five  pounds,  wearing  apparel  and  the  matters  of 
the  cause  only  excepted.(t£) 

Decision.]  At  the  conclusion  pf  the  argument  of  the  appeal,  the 
presiding  officer  of  the  court  states  the  question — "Shall  this  decree  be 
reveri>ed  ?"  And  the  court  proceeds  to  decide  the  question,  after  hear 
ing  the  opinions  of  such  of  the  members  of  the  court  as  wish  to  state  the 
reasons  for  their  votes.  But  if  any  member  wishes  further  time  to  ex- 
examine  the  questions  to  be  decided,  the  court  will  postpone  the  de- 
cision.(i7) 

If  a  majority  of  the  court  do  not  vote  for  a  reversal,  the  decree  is  of 
course  affirmed.(7p) 

When  the  cause  presents  distinct  questions,  they  are  to  be  decided 
separately.(r) 

The  president  of  the  senate  is  entitled  to  vote  upon  a  question,  and  ex- 
press an  opinion,  equally  with  the  other  members.  This  rule  also  ap- 
plies to  a  president  pro  iempore.{f/) 

If  the  court  is  equally  divided,  the  decree  will  be  affirmed.  Such 
affirmance  cannot,  however,  be  considered  as  settling  the  law  in  the 
court  for  the  correction  of  errors,  except  so  far  as  relates  to  the  particu- 
lar cause.(z) 

Where  a  decree  is  affirmed  in  this  manner,  it  ought  to  be  without  pre- 
judice  to  the  legal  rights  of  the  parties.(a) 

A  decree  may  be  afiirmed  or  reversed  if  ten  members  concur  in  the 
decision ;  provided  there  be  present  at  the  decision  nineteen  members; 
and  this,  although  tlie  nine  do  not  vote,  or  have  not  heard. the  argu- 
ment.(6) 

Decree.]  If  the  decree  to  be  entered  is  simple,  such  as  a  mere  rever- 
sal or  affirmance,  the  clerk  draws  it  up.  In  very  special  cases  some 
member  of  the  court  frequently  prepares  the  decree.  This  was  done  in 
Hawley  v.  James,  (16  Wend.  61.)  (c)  If  counsel  attend,  they  settle  the 
decree  among  themselves,  if  they  can  agree  as  to  its  provisions.    If  not, 


9\  ^f  T^^?  ^\^'  (y)  C"«  of  the  Lieut.  Got.  9  Wend. 

(«)  Urquhart,  84.  215. 

(v)  Rule  25.  (i)  Bridge  V.  Johnson.  6  Wend.  371. 

(w)  Bridge  r.  Johnson,  6  Wend.  371.  {a)  Martin  v.  Welch,  4  Munf.  60. 

W  Rule  26.  ^i,)  Mcftirlen  ▼.  Crary,  6  Wend.  325. 

(c)  2  Hoff.  Pr.  51. 
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the  court  will  settle  it,  after  hearing  the  drafts,  on  the  last  day  of  the 
session.(<2) 

If  a  party  to  the  record  has  died  between  the  hearing  and  decision, 
the  decree  may  be  entered  nunc  pro  tunc  as  of  the  day  of  the  hear- 

ing.(€) 

Costs,]  The  costs  which  are  awarded  by  the  court  for  the  correction 
of  errors,  upon  appeal,  are  to  be  taxed  by  a  taxing  master  of  the  court 
of  chancery;  and  when  thus  taxed,  the  payment  thereof  is  to  be  enfor- 
ced by  the  court  of  chancery  according  to  the  practice  of  that  court.(/ ) 

It  has  been  held,  however,  that  the  costs  need  not  be  inserted  in  the 
remittitur  before  it  is  sent  down.  It  may  be  done  after  it  is  filed  in  the 
court  below.(^) 

Upon  an  affirmance  of  a  decree^  costs  are  allowed  as  of  course.  The 
costs  in  the  court  for  the  correction  of  errors,  are  not  regulated  by  stat- 
ute but  by  the  rule  prevailing  in  the  English  courts.  Whenever  the 
merits  of  the  case  are  disposed  of  by  the  decree  of  the  court  for  the  cor- 
rection of  errors,  it  may  adjudge  as  to  the  cost3.(A) 

Upon  the  reversal  of  a  decree,  costs  are  not  allowed.(t) 

Where  there  were  two  appeals  from  two  distinct  orders  of  the  chan- 
cellor, and  two  cases  printed,  the  court  for  t|ie  correction  of  errors  di- 
rected that  no  allowance  should  be  made  for  any  part  of  the  second  case 
which  was  contained  in  the  case  made  on  the  first  appeal.  It  also  con* 
solidated  the  orders  of  affirmance,  and  mAde  but  one  decree  of  affirmance 
as  fo  both  appeals.(A:) 

Re^hearing  appeals.']  In  February,  1839,  the  court  for  the  correction 
of  errors,  adopted  the  following  order,  which  was  intended  to  settle  the 
question  as  to  all  future  applications  for  the  re-hearino;  of  causes^  after 


S<0  S  Hoff.  Pr.  51.    See  Palm.  Pr.  69.  that  the  decree  of  affirmance  be  entered 
«)  Murray    r.     Blatchford,    cited     2  nunc  jtrro  rune  as  of  January  19tli,  1841. 
HuflT.   Pr.   51.     Ante,   p.^/jOn  the  case  And,  on  taking  down  the  remittitur,  an 
of  Van   Vechien  y.    Van   Vechlen^  afler  order  was  obtained,  January  34th,  1843, 
the  appeal  to  the  court  for  the  correction  from  the  chancellor,  that  the  decree  to  be 
of  errors  was  noticed    for    argument,  it  entered  on  filing  the  remittitur  be  enter- 
being  expected  that   J.  Y.,  one  of  the  ed  and  the  remittitur  filed  nunc  pro  tunc 
parties,  would  die  before  the  cause  could  u  of  January  10th,  1841.    Theae  orders 
be  argued,  and  the  parties  being  willing  saved  the  expense  and  delay  of  reviving 
to  submit  the  same  on  printed  arguments,  the  cause  in  both  oourte. 
Mr.   Rhoades,  on  the   19th    of  January,        (/)  Rule  38. 
1841,  obtained  an  order  of  the  appellate        (g)  Legg  v.  Overbagh,  4  Wend.  190. 
court  that  the  cause  be  entered  in  the        (A)  Murray  v.  Blatchford,  3  Wend, 
clerk's  minutes  as  submitted  on  that  day.  234. 
On  the  next  day  J.  V.  died,  and  on  the        (t)  Id.  ib. 

28th  of  December  thereafter,  the  decree        (k)  Fulton  Bank  t.  Beach,  2   Paige* 

of  the  chancellor  was  affirmed  with  costs.  186. 
A  special  order  was  thereupon  obtained, 
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there  had  been  a  final  judgment  or  decree  upon  the  merits,  either  upon 
an  appeal  or  a  writ  of  error : — "  Ordered,  that  this  court  will  not  order 
a  re-argument,  nor  will  it  re-consider  any  case,  on  the  ground  that  it 
was  decided  on  an  equal  division  of  the  members  of  the  court,  or  for 
any  other  reason,  after  the  cause  has  been  decided  here,  upon  the 
merits."(?) 

And  in  the  case  of  lite  People  v.  The  Mayor ^  ^c.  of  New  York,{m) 
that  court  decided  that  it  would  not  grant  a  re-hearing  after  pronoun- 
cing final  judgment  on  the  merits  of  a  case,  and  after  the  judgment  had 
been  drawn  up,  settled,  and  entered  of  record,  although  the  members 
of  the  court  were  equally  divided  on  the  question  of  reversal. 

It  seems,  however,  that  if,  in  settling  the  final  judgment,  before  it  is 
entered  of  record,  difficulties  occur  as  to  the  decree  or  rule  to  be  enter- 
ed, new  points  may  be  argued  or  old  i)oints  re-argued,  if  the  court  deem 
it  expedient ;  and  that  even  after  the  entry  of  the  judgment,  before  the 
record  is  remitted,  mere  clerical  errors  and  defects  in  form  may  be  cor- 
rected, or  even  a  new  clause  added,  to  carry  out  the  judgment  of  the 
court.(n) 

Bemittitur,]  The  statute  directs  that  when  an  appeal  shall  have 
been  heard  and  determined,  all  the  proceedings,  together  with  the  de- 
cree or  order  therein,  and  all  things  concerning  the  same,  shall  be  re- 
mitted to  the  court  of  chancery,  where  such  further  proceedings  shall 
be  had  as  may  be  necessary  to  carry  it  into  eflfect.(o) 

The   remittitur  (by  means    of  which  the   proceedings   are  trans- 
mitted to  the  court  below,  after  the  decree  is  made  in  the  court  for  the 
correction  of  errors,)  contains  a  copy  of  the  decree  or  order  of  the 
court  for  the  correction  of  errors,  annexed  to  the  petition  of  appeal  and 
the  matters  thereto  attached,  as  brought  into  the  appellate  court,  under 
the  seal  of  that  court,  and  signed  by  the  clerk  thereof.(p)     When  the 
decree  is  affirmed  or  reversed  by  the  default  of  either  party,  the  remitti- 
tur must  not  be  sent  to  the  court  below,  until  the  expiration  of  ten  days 
thereafter,  unless  the  court  for  the  correction  of  errors  shall  specially 
direct  otherwise.(jr) 
The  remittitur  is  made  out  by  the  clerk  of  the  court  for  the  correction 

of  errors. 

General  rule  as  to  practice  on  appeals  to  the  court  for  the  correction 


(0  See  26  Wend.  367,  per  Walworth,        («)  3  R.  S.  167,  ^  29.  (orig  ^  28.) 
chan.  ip)  Rule  27. 

(m)  26  Wend.  252.  (q)  Rule  23. 

(n)  Id.  ib. 
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of  errws^  In  all  cases  not*expressly  provided  for  by  rule,  the  prac- 
tice of  the  court  for  the  correction  of  errors  on  appeals,  shall  be  confor- 
mable to  that  of  the  house  of  lords  in  England,  when  sitting  as  a  court 
of  appeals.(r) 

Proceedings  in  court  below.]  In  some  eases  the  appellate  court,  in. 
stead  of  affirming  or  reversing  the  decree  appealed  from,  will  give  direc- 
tions to  the  court  below  to  rectify  the  same.  In  such  cases  the  order  of 
the  appellate  court  must  be  made  a  rule  or  order  of  the  court  of  chance- 
ry.(*)  So  also  must  it  be  if  the  appellate  court  reverses  the  decree ;  be- 
cause it  may  otherwise  be  carried  into  execution.  In  England  where  a  de- 
cree is  affirmed  by  consent,  an  application  to  make  the  decree  a  rule  or  or- 
der of  the  court  below  will  not  be  granted.(/)  Nor  indeed  can  it  be  neces« 
sary  there,  under  any  circumstances,  where  a  decree  is  simply  affirnted  : 
unless  the  proceedings  under  it  have  been  suspended  pending  the  ap- 
peal.(u) 

An  order  to  make  a  decree  of  the  appellate  court  a  rule  or  order  of 
*the  court  of  chancery,  may,  by  the  English  practice,  be  obtained  of 
course,  on  motion,  upon  production  of  the  decree  signed  by  the  clerk  of 
the  appellate  court.(i;) 

But  in  Rogers  v.  Hosack,{w)  it  was  declared  to  be  the  settled  practice, 
here,  to  require  the  remittitur  from  the  court  for  the  correction  of  errors 
to  be  presented  to  the  chancellor  previous  to  its  being  filed ;  to  enable 
him  to  see  whether  any  thing  special  is  required  which  entitles  the  ad- 
verse party  to  be  heard  before  the  order  of  the  court  for  the  correction 
of  errors  can  be  fully  complied  with  ;  so  that  the  proper  order  may  be 
entered  on  such  remittitur,  under  the  special  direction  of  the  court. 

To  prevent  any  unnecessary  delay,  where  the  chancellor  is  requir- 
ed by  the  decree  of  the  appellate  court  to  give  special  directions,  as  to 
which  both  parties  have  a  right  to  be  heard,  the  party  to  whom  the  re- 
mittitur is  delivered,  instead  of  making  an  ex  parte  application  in  the 
first  instance,  may  give  notice  to  the  adverse  party  for  some  regular 
motion  day,  either  in  term  or  vacation,  that  he  will  file  the  remitti- 
tur and  ask  for  such  order  or  decree  thereon  as  he  may  think  himself 
entitled  to,  or  as  the  court  may  deem  proper,  to  carry  into  effect  the  de- 
cree or  order  of  the  court  for  the  correction  of  errors.(d:) 

The  order  granted  by  this  court,  upon  filing  the  remittitur  is,  <<  that 


(r)  Rale  34  of  Court  for  the  Correc-        (v)  Id.  148.   3  Har.  Ch.  Pr.  351.  Sea- 
tion  of  Errors.  ton  on  Decrees,  392,  n.  9.     Haod^s  Pr. 

(i)  Attorney  Gen.  t.  Scott,  1    Yes.    134. 
419.  (to)     Paige,  108. 

(0  Id.  ib.  (;r)  Id.  ib. 

(«)  3  Dan.  147. 
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the  decree  of  the  court  for  the  correction  of  errors  be,  and  the  same  is 
hereby  made  a  decree  of  this  court,"  &c.  &c. 


SECTION  VIII. 

APPEAL   TO  THE   CHANCELLOR   FROM    A   S17RROGATE. 

When  an  appeal  lies.]  The  revised  statutes  authorize  appeals  to  be 
made  from  the  orders,  decrees,  and  sentences  of  surrogates  in  all  cases, 
to  the  court  of  chancery,  except  where  provision  has  been  made  for  ap- 
peals to  circuit  judges,  and  except  appeals  from  orders  concerning 
any  admeasurement  of  dower.(y) 

The  chancellor  has  decided  that  an  appeal  does  not  lie  directly  to  him 
from  the  sentence  or  decree  of  a  surrogate  confirming  the  probate  of  a  will 
of  personal  property,  upon  allegations  against  the  validity  of  the  will  filed 
in  the  surrogate's  office  pursuant  to  the  directions  of  the  31st  section  of 
the  article  of  the  revised  statutes  relative  to  wills  of  personal  property ; 
&c.  (2  R.  S.  61,)  but  that,  under  the  35th  and  55th  sections  of  the  title 
relative  to  wills  and  testaments,  {id.  62,  66,)  the  party  complaining  of 
the  sentence  or  decree  of  the  surrogate  must  appeal,  in  the  first  place, 
to  the  circuit  judge.(yy) 

Within  what  time  to  be  brought.]  Appeals  from  a  decree  for  the 
final  settlement  of  the  account  of  any  executor,  administrator,  or  guardian, 
must  be  made  within  three  months  after  such  decree  shall  have  been  re- 
corded.(z)  Appeals  from  an  order  for  the  appointment  of  a  guardian, 
or  for  his  removal,  or  upon  a  refusal  to  make  such  removal,  must  be 
made  withing  six  months  after  such  order  shall  have  been  entered.(a) 
In  all  other  cases  not  specified,  and  not  otherwise  limited  by  law,  ap* 
peals  from  the  orders,  decrees,  and  sentences  of  surrogates  muse  be 
made  within  thirty  days  after  the  order,  decree,  or  sentence  shall  have 
been  made.(6) 

The  thirty  days  mentioned  in  this  last  section  are  to  be  computed  from 
the  time  when  the  order,  decree  or  sentence  is  pronounced,  and  not  from 
the  service  of  a  copy  thereof  (c) 

The  chancellor  has  decided  that  a  decree  of  a  surrogate,  upon  an  ac 


(y)  2  R.  S.  600,  &  104.  (a)  Id.  ib.  «  106. 

(yy)  Alston  t.  Jones,  In  Chan.  Jan'y        {b)  Id.  ib.  ^  107. 
33d,  1843.  (c)  Bay  r.  Van  Renaaelaer,  1  Paigv, 

(z)  2  R.  S.  610,  ^  105.  433. 
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count  taken  against  an  administrator,  made  on  the  application  of  one  or 
more  creditors  of  the  estate,  but  without  citing  the  next  of  kin  of  the 
intestate,  is  not  a  decree  for  the  final  settlenaent  of  the  account  of  the 
adn[)inistraior ;  and  that  an  appeal  from  such  decree  must  be  made  with- 
in thirty  days  after  the  entry  thereof.(rf) 

Where  an  appeal  is  ndt  entered  within  the  time  limited  by  the  statute, 
the  court  of  chancery,  acting  as  an  appellate  court,  ean  ofibrd  no  relief 
to  the  appellant.(e) 

Bond,]  No  appeal  from  a  surrogate  will  be  effectual  until  a  bond  be 
filed  with  the  surrogate,  with  two  sufficient  sureties  to  be  approved  by 
him,  in  the  penalty  of  at  least  $100,  to  the  adverse  party,  conditioned, 
substantially,  that  the  appellant  will  pvosecute  his  appeal  and  will  pay 
al   costs  that  shall  be  adjudged  against  him  by  the  court  of  chancery^/) 

Petition  of  appeal.]  The  appellant  must  file  a  petition  of  appeal 
addressed  to  this  court,  with  the  register  or  assistant  register,  within 
fifteen  days  after  the  appeal  is  entered  in  the  court  below,  or  the  appeal 
will  be  considered  as  waived  ;  and  any  party  interested  in  the  pro- 
ceedings in  the  court  below  may  thereupon  apply  to  the  chancellor  ex 
parte,  to  dismiss  the  appeal,  with  costs^) 

The  petition  of  appeal  must  briefly  state  the  general  nature  of  the 
proceedings  in  the  court  below,  and  of  the  sentence,  order,  or  decree 
appealed  from  ;  and  must  specify  the  part  or  parts  thereof  complained 
of  as  erroneous  ;  except  where  the  whole  sentence,  order,  or  decree  is 
alleged  to  be  erroneous ;  in  which  case  it  will  be  sufficient  to  state  that 
the  same  and  every  part  thereof  is  emineous.(A) 

Where  the  appeal  is  from  the  sentence  or  decree  of  a  surrogate  on 
the  settlement  of  the  accounts  of  an  .executor,  administrator,  or  guar- 
dian, if  the  appellant  wishes  to  review  the  decision  of  the  surrogate  as 
to  the  allowance  or  rejection  of  any  particular  items  of  the  account, 
such  items  must  be  specfied  in  the  petition  of  appeal ;  or  the  allowance 
or  disallowance  of  any  subh  items  will  not  be  considered  a  sufficient 
ground  for  reversing  or  modifying  the  sentence  or  decree  appealed 
from.(i) 

The  petition  should  name  the  persons  intended  to  be  made  defen- 
dants in  the  appeal,  and  should  pray  that  they  may  answer  the  same.{k) 
If  a  party  who  is  interested  in  the  sentence  or  decree  appealed  from  is 


(<0  Bronson  v.  Ward,  3  Paige,  189. 
{e)  Id.  ib. 

(/)2R.  S.  610,^  108. 
Cg')RuIe  118. 

Vol.  I. 


(/<)  Idem, 
(t)  Idem. 
(/i)  Kellet  V.    Rathbun,  4  Paige,  107. 
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not  made  a  party  to  the  petition,  be  may  apply  to  the  chancellor  to 
dismiss  the  appeal,  or  for  leave  to  proceed  in  the  court  below  notwith- 
standing the  appeal. (Z) 

The  omission  to  file  the  petition  of  appeal  within  the  fifteen  days  re* 
quired  by  the  1 18th  rule,  is  not  such  a  waiver  as  to  deprive  the  court 
of  chancery  of  all  jurisdiction  over  the  case  ,  or  to  authorize  the  surro- 
gate to  proceed  as  if  no  appeal  had  been  entered.  But  it  is  such  a 
waiver  as  entitles  the  court  of  chancery  to  declare  the  appeal  deserted 
and  to  authorize  the  surrogate  to  proceed,  notwithstanding  the  ap- 
peal .(m) 

Traiiscripi.]  The  appellant  must  cause  the  transcript  of  all  the  pro- 
ceedings before  the  surrogate,  to  be  made,  authenticated,  and  returned 
to  the  court  of  chancery  within  twenty  days  from  the  time  of  enter- 
ing the  appeal  in  the  court  below,  or  the  chancellor  may  dismiss 
the  appeal ;  unless  further  time  is  allowed  for  the  return  of  the  tran- 
script, (n) 

The  appellant  need  not  wait  for  the  return  of  the  transcript  before 
filing  his  petition  of  appeal.  But  the  respondent  cannot  be  compelled 
to  answer  the  petition  until  the  transcript  is  returned.(o) 

An  application  to  dismiss  the  appeal  for  not  procuring  the  transcript 
to  be  returned  and  filed  within  the  time  prescribed  by  the  liSih  rule, 
will  not  be  granted  ex  parte.  Notice  of  the  application  must  be  given 
to  the  appellant's  8olicitor.(p)  And  the  court  will  not  dismiss  an  ap- 
peal for  such  neglect  of  the  appellant,  where  he  shows  a  sufficient  ex- 
cuse. It  is  too  late  to  give  notice  of  an  application  to  dismiss  the  ap- 
peal, after  the  respondent,  or  his  solicitor,  has  notice  of  the  fact  that  the 
transcript  is  actually  returned  and  filed,  though  not  within  the  time  pre- 
scribed by  the  rule.((jr) 

The  jpode  of  compelling  a  return  of  the  transcript  by  the  surrogate, 
or  of  correcting  any  omissions  or  imperfections  therein,  is  by  order  and 
by  attachment  for  disobedience  to  the  same,  in  conformity  with  the 
practice  of  tlie  court  of  chancery  in  similar  cases.(r) 

And  if  the  surrogate's  return  does  not  contain  all  the  proceedings  be- 
fore him  which  either  of  the  parties  deem  requisite  for  a  correct  under- 


(Q  Halsey  ▼.  Van  Amringei  4  Paige,  (p)   Vreedenbargh  y.  Calf,  7  Paige, 

379.  419. 

(m)  Halaey  ▼.  Van  Amringe,  4  Paige,  (g)  Id.  ib. 

279.  (r)  Halsey  ?.  Van  Amringe,  4  Paige, 

(n)  Role  118.  279. 

(«)  Halsey  ▼.  Van  Amringe,  supra. 
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standing  of  the  questions  arising  upon  the  appeal,  the  proper  course  is 
to  apply  to  the  chancellor,  before  the  hearing  of  the  cause,  for  an  order 
for  a  further  return.(*) 

When  appeal  stays  proceedings^]  An  appeal  from  a  surrogate  sus- 
pends all  proceedings  on  the  order  appealed  from  until  such  appeal  is 
determined,  or  until  the  appeMkte  court  shall  authorize  proceedings 
thereon.(/)  Bnt  this  section  does^not  apply  to  appeals  from  an  order 
appointing  a  collector  or  special  adfriinistrator  on  the  estate  of  any  de- 
ceased person  ;  to  appeals  from  orders  directing  the  sale  of  perishable 
property ;  from  orders  appointing  appraisers  of  personal  property  ;  nor 
from  orders  for  the  service  and  publication  of  notices.  Appeals  from 
such  orders  will  not  stay  or  affect  any  proceedings  under  them.(u) 

Appeals  from  orders  for  the  commitment  or  awarding  process  for  the 
commitment  of  any  executor,  administrator,  or  guardian,  for  not  return- 
ing-an  inventory,  rendering  an  account,  or  obeying  any  other  order  of  a 
surrogate  ;  and  from  orders  for  the  commitment  of  any  person  refusing 
to  obey  any  subpGBna,or  to  testify  when  required,  according  to  law,  will 
not  stay  the  execution  of  such  orders  or  process,  imless  the  party  com- 
mitted shall  give  bond  as  required  by  statute.(t;)  Such  bond  must  be 
executed  at  the  time  of  filing  the  appeal,  by  the  appellant  and  two  suf- 
ficient sureties,  to  be  approved  by  the  surrogate,  to  the  people  of  this 
state,  in  a  sufficient  penalty,  not  exceeding  $1000,  conditioned  that  if 
the  order  appealed  from  shall  be  affirmed,  such  person  will,  within 
twenty  days  after  such  affirmance,  surrender  himself  to  the  custody  of 
the  sheriff,  to  whom  he  shall  have  been  committed,  in  obedience  to  such 
order  or  process.(u?) 

Appeals  from  the  order  of  a  surrogate  suspending  or  removing  any 
executor,  administrator,  or  guardian,  will  not  affect  any  such  order  until 
the  same  is  reversed.(ar) 

Notice  of  appeal]  The  filing  of  the  appeal  in  the  office  of  the  sur- 
rogate, and  perfecting  the  same  by  giving  a  bond  in  the  cases  required 
by  law,  is  declared  by  statute  to  be  sufficient  notice  of  such  appeal,  to 
the  adverse  party,  without  any  other  notice.(y) 

Order  to  serve  copy  petition,]  If  the  petition  of  appeal  has  not  been 
served  on  the  respondent,  he  may  have  an  order  of  course  that  the  ap- 
pellant deliver  a  copy  of  the  petition  of  appeal  to  the  solicitor  or  guar- 


(j)  HaUey  ▼.  Van  Amrin^e,  6  Pai^e,        (v)  Id.  ih.  ^  HI. 
12.  {w)  Id.  ib.  ^  112. 

(0  2  R.  S.  610,  ^  109.  (x)  Id.  611.  ^  116. 

(u)  Id.ib.  ^110.  (y)  Id.  ib.  ^  117. 


428  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE:     [Book  IL 

dian  ad  litem  o(^he  respeodent,  within  ten  days  after  service  of  the  no^ 
tice  of  such  order,  or  that  tiie  appeal  be  dismissed.  And  if  the  same  is 
not  delivered  within  the  time  limited,  the  respondent,  upon  due  notice 
to  the  adverse  party,  may  apply  to  the  chancellor  to  dismiss  the  appeal, 
witfc  costs.(z) 

Order  te  answer.]  After  the  petition  of  appeal  and  the  transcript  of 
the  proceedings  in  the  court  below  have  been  filed  with  the  register,  or 
assistant  register,  the  appellant  may  have  an  order  of  course  that  the 
respondent  answer  the  same  within  twenty  days  after  service  of  a  copy 
4>f  the  petition  of  appeal  and  notice  of  the  order,  or  that  the  appellant 
be  heard  ez  parte,{a) 

If  the  respondent  is  «n  adult,  the  petition  and  notice  must  be  served 
upon  his  solicitor,  if  he  has  appeared,  either  in  the  appellate  court  or  in 
ihe  court  below^  by  a  solicitor  in  chancery;  or  upon  the  surrogate,  if 
he  has  not  appeared  by  such  soIicitor.(6) 

The  respondent  cannot  be  compelled  to  answer  the  petition  of  appeal 
until  the  transcript  is  returned  by  the  surrogate<(«) 

Chiardian  ad  litem  for  infants,]  Where  the  respondent  is  a  minor, 
if  he  does  not  procure  a  guardian  ad  litem,  to  be  appointed,  upon  the 
appeal,  within  twenty  days  after  the  filing  of  the  petition  of  appeal,  the 
uppellant  may  apply  to  the  chancellor,  ez  parte,  for  the  appointment  of 
one  for  hiah{d)  If  the  minor  has  appeared  by  his  guardian  cul  litem  in 
the  appellate  court,  the  appellant  may  have  an  order  of  course  that  the 
guardian  ad  litem  answer  the  petition  of  appeal  within  twenty  days  af- 
ter service  of  a  copy  thereof,  and  notice  of  the  order,  or  that  an  attach- 
ment issue  against  him.(6) 

Parties.]  Upon  an  appeal  from  an  order  or  decree  of  a  surrogate, 
all  the  parties  to  the  proceedings  before  him  who  are  interested  in  sus- 
.taining  the  decree  or  order  appealed  from  should  be  made  parties  to  the 
petition  of  a ppeal.(/)  No  person  is  considered  a  party  respondent  in 
A  petition  of  appeal  who  is  not  named  therein  and  called  upon  by  the 
prayer  of  the  petition^  to  answer  the  same.(§') 

It  seems  that  a  |)ers9Q  interested  in  the  subject  matter  of  the  suit  may 
make  himself  a  party  to  an  appeal  from  the  surrogate,  although  he  was 
not  a  party  to  the  proceedings  in  the  court  below.(A)  But  a  party  in 
interest  who  claims  to  eome  in  as  an  intervener,  either  in  the  court  be- 


(z)  Rule  118.  {d)  Rule  118. 

{a)  Idem.  (e)  Idem. 

(b)  Mem.  (/)  Gilchrist  v.  Rea,  9  Pai^e,  66. 

(c)  Ilalsey   v.  Van  Anaringe,  4  Paige,         {i()  Gardner  v.  Gardner,  5  Pai^e,  170 
•S79.  (h)  Foster  v.  Tyler,  7  Paige,  48. 
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low  or  in  the  appellate  court,  must  apply  by  petition  to  be  made  a  party 
to  the  proceedings,  before  he  can  be  permitted  to  take  a  part  therein^i) 

It  is  not  absolutely  necessary  that  an  appeal  from  an  order  of  a  sur- 
rogate appointing  a  guardian  for  an  infant,  should  be  in  the  name  of  the 
infant  as  the  nominal  appellant ;  nor  that  the  appellant  should  have  any 
pecuniary  interest  in  the  appointment  or  removal  of  the  eruardian,  to  en- 
title him  to  bring  an  appeal  in  his  own  name.(j(:)  But  it  is  proper  the 
infant  himself  should  be  a  party  to  the  appeal ;  especially  where  the 
appeal  is  from  an  order  removing  a  guardian,  or  refusing  to  appoint  the 
person  by  whom  the  appeal  is  brought.(/)  Even  where  the  appeal  is 
from  an  order  appointing  a  guardian,  if  the  infant  does  not  himself  ap- 
peal, by  his  next  friend,  the  appellant  may  make  him  a  party  to  the  pe- 
tition of  appeal,  jointly  with  the  person  appointed  as  guardian  by  the 
surrogate.  But  in  that  case,  as  the  guardian  himself  must  be  made  a 
party,  there  is  no  absolute  necessity  for  making  the  infant  a  iiarty 
also.(m) 

Upon  an  appeal  from  the  sentence  of  a  surrogate  disallowing  a  will, 
the  chancellor  will  not  change  the  appellant — he  being  the  executor  who 
propounded  the  will  before  the  surrogate — by  substituting  the  legatee,  in 
order  to  give  the  legatee  the  benefit  of  the  executor's  testimony  in  favor 
of  the  will.(w) 

Dismissing  appeal,^  A  party  to  the  proceedings  before  the  surro- 
gate, whose  interests  are  affected  by  the  appeal,  and  who  is  not  made  a 
party  to  the  petition,  inay  apply  to  dismiss  the  appeal,  so  far  as  it  affects 
his  rights  or  stays  the  proceedings  before  the  surrogate,  to  his  injury.(o) 
Or  the  party  may,  in  such  a  case,  apply  to  the  chancellor  for  leave  to 
proceed  in  the  court  below,  notwithstanding  the  appeal.(p) 

It  has  been  already  mentioned  that  an  application  to  dismiss  an  ap 
peal  on  account  of  the  neglect  of  the  appellant  to  procure  a  return  of 
the  transcript  of  the  proceedings  within  the  time  prescribed  by  the  118th 
rule  must  be  upon  notice  to  the  appellant  or  his  solicitor.    It  cannot  be 
made  ex  parte  as  in  case  of  a  neglect  to  file  the  petition  of  appeal.(9) 

And  the  court  will  not  dismiss  an  appeal  for  such  neglect  of  the  ap- 
pellant, if  he  shows  a  sufiicient  excuse  for  not  procuring  the  return  of 
the  transcript  within  the  time  limited.    And  after  the  respondent,  or  his 


(0   Fostpr  V.  Tyler,  7  Paijr***  48.  (o)  Scribner   v.    Williams,    1   Paige, 

(I)  Umlerliill  v.   Dennis,  0  Paige,  203.  550. 

(/)   Irf.  il).  (;;)  Haisev  v.  Van  Amringe,  4  Paige, 

im)  III.  ib.  279. 

(n)    Gardner    v.    Gardner,     supra,    4  (9)   Ante  p.  426.      Vreedenburgh  ▼. 

Paige,  279.  Calf,  7  Paige,  419. 
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solicitor,  has  notice  that  the  transcript  is' actually  returned  and  filed, 
though  not  within  the  time  prescribed  in  the  rule,-  it  is  too  late  to  mov^e 
to  dismiss  the  appeal.(r) 

Papers  haw  entitled.]  An  affidavit  upon  which  an  application  is 
founded  to  dismiss  an  appeal,  for  the  neglect  of  the  appellant  to  file  his 
petition  of  appeal,  may  be  entitled  as  in  the  proceedings  before  the  sur- 
rogate.(5)  But  after  a  petition  of  appeal  has  been  regularly  filed,  show- 
ing who  are  the  parties  to  the  appeal,  affidavits  and  other  papers  in  the 
appeal  cause  should  be  entitled  in  the  names  of  the  appellants,  as  appel- 
lants, against  the  respondents,  as  such.(/) 

Answer  to  petition  of  appeal,}  Where  the  appeal  is  from  the  sen- 
tence or  decree  of  a  surrogate  on  the  settlement  of  the  accounts  of  an 
executor,  administrator,  or  guardian,  the  respondent  must,  in  his  answert 
specify  any  items  in  the  account  as  to  which  be  supposes  the  sentence 
or  decree  erroneous  as  against  \\\m.{u)  And  upon  the  hearing  of  the 
appeal,  the  sentence  or  decree  may  be  modified  as  to  such  items,  in  the 
same  manner  as  if  a  cross  appeal  had  been  brought  by  the  respondent.(v) 

Cross  appeal]  The  provision  of  the  13th  rule  just  referred  to,  seems 
to  take  away  the  necessity,  in  a  great  measure,  of  cross  appeals,  yet  it 
does  not  expressly  prohibit  them.  Nor  is  there  any  statutory  provision 
of  that  nature,  that  we  are  aware  of. 

In  a  recent  case(ir)  the  chancellor  decided,  that  where  an  appeal  from 
the  decree  of  a  surrogate  upon  the  settlement  of  the  account  of  an  execu  • 
tor,  &c.  is  not  in  relation  to  the  allowance  or  rejection  of  particular 
items  of  the  account,  or  if  the  respondent  wishes  the  decree  modified  in 
any  other  respect  than  as  to  particular  items  of  the  account,  he  must 
bring  a  cross  appeal. 

Siiould  a  cross  appeal  be  brought,  doubtless  the  practice  already 
pointed  out  with  respect  to  cross  appeals  in  the  court  for  the  correction 
of  errors,  would  be  applicable,  sub8tantially.(ir) 

Hearing,]  Appeals  from  the  decisions  of  surrogates  as  to  the  ap- 
pointment or  removal  of  guardians,  &x;.  need  not  be  placed  on  the  cal- 
endar, but  may  be  heard  on  any  regular  motion  day,  or  in  term.(y)  Ap- 
peals from  the  decisions  of  surrogates  upon  summary  applications  also 
are  to  be  heard  as  special  motions.(i2r) 


(r)  Ante  p.  426.  (»)  W.  ib. 

(0  Foster  t.  Tyler,  7  Paige,  48.  (w)  Collina  ▼.  II«xie,  9  Paijre,  81. 

(/)    Id.    ib.     Gardner    ▼.    Gardner,    5  (x)  See  ante,  p.  414. 

Paifre,  170.     Hawley  v.    Donnelly,  8  id.  (y)   Rule  120. 

416.  (z)  Wood   V.   Wood,  In  Chan.   Not, 

(«)  Rule  1 18.  80th,  1833. 
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But  all  other  appeals  are  considered  calendar  causes  and  are  to  be 
heard  at  the  terms  only;  unless  otherwise  specially  directed  by  thechan- 

cellor.(a) 

Such  appeals  as  are  necessary  to  be  placed  on  the  calendar  have  pri- 
ority from  the  time  when  the  matter  arose  before  the  surrogate.(6) 

Papers  upon  the  hearir^g^^  The  papers  which  are  to  be  furnished  for 
the  chancellor  upon  the  hearing  of  an  appeal  from  the  sentence  or  de- 
cree of  a  surrogate  are,  a  copy  of  the  surrogate's  return,  including  the 
transcript  of  the  appeal  as  entered  in  the  court  below,  and  copies  of  the 
petition  of  appeal  and  answer  to  the  same  filed  in  the  appellate  court 
(if  any,)  together  with  the  points  of  the  respective  parties  upon  the  ap- 
peal.(c) 

Decree.]  Upon  the  affirmance  of  a  decree  of  a  surrogate  directing 
the  payment  of  a  balance  found  due  from  the  appellant,  the  respondent 
may  have  the  decree  of  affirmance  enrolled,  and  may  take  out  execution 
thereon  in  this  court.(«{) 

Upon  a  reversal  or  modification  of  the  decree  appealed  from,  the  pro- 
ceedings may  be  remitted,  with  instructions  to  the  surrogate  to  enter  a 
final  decree  upon  the  principles  settled  by  the  court  ;(e)  or  to  take  such 
further  proceedings  as  may  be  necessary.(/)  Or  if  a  just  cause  of  action 
nevertheless  appears,  this  court  may  retain  the  cause.(^) 

Where  the  personal  representative  of  a  decedent  appeals  from  a  sen- 
tence or  decree  of  the  surrogate  directing  the  payment  of  money  by  the 
appellant,  upon  the  final  settlement  of  his  accounts,  and  such  sentence  or 
decree  is  affirmed,  the  decree  of  this  court  will  direct  the  payment  to  the 
respondent,  of  interest  on  the  sum  awarded  to  him  by  the  judge  a  quo; 
as  damages  for  the  delay  occasioned  by  such  appeal. (A) 

It  has  been  held  that  the  respondents,  in  an  appeal  from  the  sentence 
or  decree  of  a  surrogate,  upon  the  settlement  of  the  account  of  an  exec- 
utor or  administrator,  directing  the  distribution  of  the  estate,  are  not 
entitled  to  a  modification  of  the  decree  as  between  themselves ;  nor  to  a 
modification  as  against  the  appellant,  except  as  to  erroneous  items  in  the 
account,  as  provided  for  by  the  119th  rule.(i) 

Practice  generally. 1  The  118th  rule  directs  proceedings  on  appeals 
from  surrogates,  to  be  conducted  by  solicitors  and  counsel  and  by  guar- 


(a)  Rule  120.  (e)  Halsey  v.  Van  Amringe,  6  Pai^e, 

(b)  Rule  91.  19. 

(c)  Halsej  t.  Van  AmriDire,  6  Paige,  if)  Gardner    v.    Gardner,    7    Paige, 
13.     Rale  118.  119. 

(<0  Kellet  Y.  Rathban,  4  Paige,  103.  (g)  Van  Wick  v.  Alley,  Hopk.  552. 

Sbttltx  T.  PuWer,  3  id.  182.  (A)  Jumel  v.  Jumel,  7  Paige,  591. 

(t)  Colliot  T.  Ho;cie,  9  Paige,  81. 
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dians  ad  litem  of  minors  according  to  the  ordinary  conrse  of  practice  of 
this  court  in  other  cases  *,  except  when  regulated  in  a  different  manner. 
Though  it  may  observe  the  laws  and  principles  of  decision  which  gov- 
ern the  surrogate's  court.(A:) 

Where  a  surrogate  n:akes  an  order,  under  the  act  of  May  1837,  re- 
quiring an  administrator  to  give  further  security  within  a  specified  time, 
and  the  administrator  immediately  appeals  from  such  order,  and  perfects 
his  appeal  before  the  expiration  of  the  time  limited  by  the  order  for  the 
giving  of  such  further  security,  the  surrogate  has  no  authority,  pending 
the  appeal,  to  make  the  further  order  directed  by  the  statute,  revoking 
the  letters  of  administration,  tintil  the  appellate  court  shall  have  author- 
ized farther  proceedings  before  the  surrogate,  upon  the  order  appealed 
from.(/) 

It  seems  that,  where  an  administrator  appeals  from  the  order  of  a  sur- 
rogate requiring  further  security,  before  the  further  order  has  been  made 
revoking  the  letters  testamentary,  in  consequence  of  the  neglect  to  give 
such  further  security,  the  respondent  may,  in  a  proper  case,  apply  to 
the  appellate  court  for  an  injunction  to  prevent  the  administrator  from 
wasting  the  assets  of  the  decedent  pending  the  appeal.(m) 


SECTION    IX. 

APPEAL  FROM  A  SURROGATE  TO  A  CIRCUIT  JUDGE. 

In  what  cases  it  lies,]  The  revised  statutes  authorize  an  appeal  to  be 
made  to  a  circuit  judge  from  the  decisions  of  surrogates  by  which  any 
will  of  real  estate  shall  have  been  admitted  to  record ;  or  any  will  of 
personal  estate  shall  have  been  admitted  to  probate ;  or  by  which  any 
such  will  shall  be  refused  to  be  admitted  to  record  or  probate.(n) 

Within  what  time  to  he  made,]  Such  appeal  must  be  made  within 
three  months  after  the  decision  of  the  surrogate  is  made  and  entered.(o) 

Bond.]  The  appellant  must,  at  the  time  of  filing  the  appeal,  execute 
and  file  with  the  surrogate  a  bond  in  the  penalty  of  one  hundred  dollars, 
to  the  people,  with  sureties  to  be  approved  by  the  surrogate,  condition- 
ed for  the  diligent  prosecution  of  the  appeal,  and  for  the  payment  of 


(k)  Vanderheyden  y.    Reid,  Hopk.        (m)  Id.  ib. 
408.  (n)  2  R.  S.  66.  ^  55.    Id.  698,  ^  90. 

(/)  Vreedenburgh  v.    Calf,  9  Paige,        (o)  Id.  ib. 

128. 
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such  costs  as  shall  be  taxed  against  him,  in  the  event  of  his  failure  to 
obtain  a  reversal  of  the  decision  appealed  from.  And  no  appeal  will  be 
valid  until  such  bond  is  filed.(p) 

Staying  proceedings.]  Upon  the  appeal  being  filed  with  the  surro- 
gate, it  will  have  the  effect  to  stay  the  recording  or  the  piobate  of  the 
will,  until  the  appeal  be  detennined.(9) 

Petition  of  appeal.]  The  appellant  must  present  a  petition  of  appeal 
to  the  circuit  judge,  naming,  among  other  things,  the  persons  who  are 
interested  in  sustaining  the  decree  of  the  surrogate,  and  making,  at  least> 
all  of  those  who  appeared  before  the  surrogate,  in  opposition  to  the  ap- 
pellant, parties  to  the  appeal.  It  should  also  pray  that  a  day  may  be 
fixed  for  the  persons  thus  made  respondents,  and  the  appellants,  to  be 
heard  on  such  appeal ;  so  that  due  notice  of  the  hearing  may  be  given 
to  such  of  the  parties  as  are  entitled  to  appear  and  sustain  the  decision 
of  the  surrogate.(r)  This  petition  must  be  in  the  same  form  as  that  re* 
quired  upon  an  appeal  from  the  surrogate  to  this  court.(rr) 

Answer  to  petition.  There  must  also  be  an  answer  to  the  petition  of 
appeal  by  the  parties  interested  in  sustaining  the  decision  of  the  circuit 
judge,(^)  in  the  form  prescribed  by  the  118th  rule. 

Surrogate's  return.]  Upon  the  appeal  being  perfected,  and  upon  the 
surrogate  being  paid  the  legal  fees,  he  must  immediately  transmit  to  the 
circuit  judge  a  copy  of  such  appeal,  and  copies  of  the  will,  and  of  all 
papers,  documents,  and  testimony  produced  before  him  in  relation  to 
the  subject  of  the  appeal,  duly  certified  by  him,  under  his  official  seal, 
with  a  statement  of  the  decision  made  by  him,  and  the  reasons  of  such 
decision,  if  required.(/) 

The  circuit  judge,  upon  due  proof  that  an  appeal  has  been  made,  and 
of  the  unreasonable  neglect  of  the  surrogate  to  transmit  the  same  with 
the  copies  directed  by  the  statute,  after  having  been  paid  or  tendered 
his  fees,  may  enforce  such  return  by  attachment,  as  in  the  case  of  a  wit- 
ness refusing  to  obey  asubpoBna  to  attend  a  circuit  court.(u) 

The  surrogate's  return  should  state  who  propounded  the  will  before 
him,  when  the  proceedings  to  prove  it  weie  instituted ;  who  were  as- 
certained by  him  to  be  the  next  of  kin  of  the  decedent,  and  which  of 
them,  if  any,  were  infants ;  who  were  cited  to  attend  upon  the  proving 


[p)  3  R.  S.  66,  ^  56.  (rr)  See  ante,  p.  495. 

(q)  Id.  ib.  ^  55.  (s)  Stewart  v.  Nicholaon,  mpra. 

(r)  Chaffee   ▼.   The  Baptist  Misa'y  (0  9  R.  S.  608,^01. 

ConTention,  in  Chan'y,  JanV  83,  1843.  (u)  Id.  ib.  (  9S. 
Stewart  ▼.  NicholaoD,  in  Chan'y,  April, 
6th,  1841. 

ToL.  I.  55 
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of  the  will ;  and  who  did  in  fact  attend  and  litigate  the  will  before 
him.(v) 

Guardian  ad  litem  for  infants.]  If  either  of  the  respondents  is  an 
infant  who  has  do  general  guardian,  or  whose  general  guardian  has  an 
adverse  interest,  the  circuit  judge  should  appoint  a  guardian  ad  litem  to 
protect  the  rights  of  the  infant,  on  the  appeal.(t^) 

Parties.]'  Where,  by  the  will  of  the  testator,  his  whole  property  is 
devised  and  bequeathed  to  a  stranger,  all  the  heirs  and  next  of  kin  of 
the  testator  have  a  technical  interest  in  opposition  to  the  will,  and 
should  therefore  be  made  parties  to  an  appeal,  either  to  the  circuit  judge 
or  to  the  chancellor,  from  a  decision  relative  to  the  probate  of  such 
will ;  even  though  they  did  not  in  fact  appear,  to  litigate  the  suit  before 
the  surrogate.(:r)  And  a  decree  made  uppn  an  appeal  to  which  only  a 
part  of  the  heirs  and  next  of  kin  of  the  testator  are  made  parties,  will 
not  affect  the  rights  of  those  who  are  not  made  parties  and  have  had  no 
opportunity  to  be  heard  upon  the  appeal.(y) 

Time  and  place  of  hearing.]  The  statute  directs  that  upon  the  ap- 
peal and  copies  of  the  papers  being  received  by  the  circuit  judge,  he 
3hall  appoint  a  day  and  place  for  the  hearing  of  tbe  parties ;  which  time 
must  be,  at  least,  twenty  days,  and  not  more  than  three  months  from 
the  time  of  appointing  the  same.(;2;) 

Notice  of  hearing.]  The  appellant  must  give  fourteen  days  notice 
of  hearing,  to  the  parties  who  appeared  before  the  surrogate  in  opposi- 
tion to  such  appellant.  This  notice  must  be  served  on  them  personally 
if  they  qan  be  found ;  and  if  not,  by  leaving  the  same  at  their  respective 
places'  of  residence,  with  some  proper  person.(a) 

Htaringi  ^a]  At  the  time  and  place  appointed,  and  at  such  other 
times  as  the  matter  shall  be  adjouraed  to,  the  circuit  judge  is  to  proceed 
to  hear  the  allegations  of  the  partiea,  upon  the  proo&  submitted  by 
them  to  the  surrogate,  and  shall  affirm  or  reverse  the  decision  of  the 
surrogate  as  shall  be  just.(6)  Another  section  of  the  statute  directs 
that  if  it  appears  to  the  circuit  judge  that  the  decision  of  the  surrogate 
was  erroneous,  he  may,  by  order,  reverse  such  decision.  And  if  such 
reversal  is  founded  upon  a  question  of  fact,  he  must  direct  a  feigned  issue 
to  be  made  up,  to  try  the  questions  arising,  and  must  direct  the  same  to 


(v)  Chaffee  t.  The  Baptist  Missionary  (y)  Id.  ib. 

ConT.f  in  Chao'y,  Jan'y  23d,  1843.  («)  «  R.  S.  608,  $  93. 

(w)  Id.   ib.    Stewart   ▼.  lispenard,  (a)  Id.ib.  494. 

gupra.    Rule  118.  (b)  Id.  ib.  ^  96. 

(x)  Stewart  ▼.  Nicholson,  in  Chaa'y, 
April  6th,  1841. 
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be  tried  at  the  next  circuit  court  to  be  held  in  the  county  where  the  8Ul^ 
rogate^s  decision  was  nmde.(c) 

Issue^  how  made  up  and  tried.]  Such  issue  is  to  be  made  up  and 
tried  in  the  same  omnDer  as  issues  awarded  by  the  court  of  chancery. 
But  a  new  trial  may  be  granted  by  the  supreme  court,  in  the  same  man- 
ner as  if  it  had  been  formed  in  a  suit  originally  commenced  in  that 
court.(rf) 

The  final  determination  of  such  issue  will  be  conclusive,  as  to  the 
(acts  therein  controverted,  in  respect  to  wills  of  personal  estate  only, 
upon  the  parties  to  the  proceedings.  If  the  determination  is  in  favor 
of  the  validity  of  the  will,  whether  it  be  of  real  or  of  personal  estate, 
or  in  favor  of  the  sufficiency  of  the  proof  thereof,  the  surrogate  to  whom 
such  determination  shall  be  certified  must  record  the  will,  or  admit  the 
same  to  probate,  as  the  case  may  be.  But  if  the  determination  is  against 
the  validity  of  the  will,  or  against  the  competency  of  the  proof  thereof, 
the  surrogate  is  to  annul  and  revoke  the  record  or  probate  thereof,  if 
any  has  been  made.(e) 

Decree.]  In  the  decree  or  order  of  the  circuit  judge,  or  in  the  pro« 
ceedings  returned  by  him  to  the  surrogate  as  hereafter  mentioned,  it 
must  appear  which  of  the  respondents  named  in  the  petition  of  appeal 
appeared  before  the  circuit  judge ;  and  that  those  who  did  not  appear 
were  duly  notified  of  the  time  and  place  of  hearing,  as  directed  by  the 
statute.(/) 

Costs.]  If  the  decision  of  the  surrogate  is  afilrmed,  the  circuit  judge 
is  to  award  costs,  to  be  paid  by  the  party  appealing,  either  personally, 
or  out  of  the  estate  of  the  deceased,  as  he  shall  direct.  If  the  decision 
is  reversed  upon  a  question  of  law,  costs  will  in  like  manner  be  award- 
ed against  the  party  maintaining  the  decision  of  the  surrogate,  either 
personally  or  out  of  the  estate  of  the  deceased.(s')  And  payment  of 
the  costs  thus  awarded,  may  ber  enforced  by  the  surrogate  after  the  pro- 
ceedings have  been  remitted  to  him,  in  the  same  manner  as  if  such  costs 
had  bien  awarded  by  him.(A) 

The  costs  and  expenses  of  making'  up  an  issue,  and  of  trial  thereon, 
and  all  subsequent  costs  thereon,  are  to  be  paid  by  the  party  appealing, 
in  cose  of  his* failure  to  impeach  the  validity  or  execution  of  the  will. 
Such  costs  and  expenses  may  be  collected  in  a  suit  upon  the  bond  re- 
quired to  be  given  upon  the  appeal ;  which  may  be  prosecuted  for  that  pur- 


(c)  3  R.  S.  66,  ^  57. 

(d)  Id.  67, 6  58.    Id.  609,  (  08. 

(e)  Id.  ib.  ^\  59,  60. 


(/)    Chmffee   r.    Tlie  Baptist   Miss'y 
CoDF.,  in  ChanVt  Jan'y  93d,  1843. 

S)  3  R.  S.  608,  ^  96.     Id.  67,  &  63. 
,  )  Id.  ib.  ^  97. 
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pose,  whenever  directed  by  the  surrogate.(t)  If  the  appellant  succeeds 
in  impeaching  the  validity  or  execution  of  the  will,  the  party  maintain' 
ing  such  validity  or  execution  naay  be  required  by  the  surrogate  to  pay 
the  costs  and  expenses  of  the  proceedings,  either  personally,  or  out  of 
the  property  of  the  deceased ;  and  such  payment  may  be  enforced  by 
process  of  attachmeQt.(A;) 

Fee  of  circuit  judge.]  For  attending,  hearing,  and  determining  any 
such  appeal,  the  circuit  judge  is  entitled  to  receive  a  fee  of  five  dollars 
from  the  appellant,  to  be  allowed  and  recovered  as  the  other  costs  of  the 
proceedings,(/) 

Certifying  determination  to  surrogate.]  The  circuit  judge  having 
made  his  decision  upon  the  appeal,  must,  whether  it  be  an  affirmance  of 
the  sentence  or  decree  of  ttie  surrogate,  or  a  reversal  upon  a  question  of 
law,  certify  such  determination  to  the  surrogate,  with  the  award  of  costs 
made  by  such  circuit  judge ;  and  the  copies  of  papers  sent  to  such  cir- 
cuit judge  must  be  by  him  returned  to  the  surrogate.(97i) 

Further  proceedings  before  surrogate,]  After  such  affirmance,  or  such 
reversal  upon  a  question  of  law,  of  the  surrogate's  decision,  the  surro- 
gate must  proceed  in  the  manner  directed  in  the  first  title  of  the  sixth 
chapter  of  the  second  part  of  the  revised  statutes,  (2  R.  S.  ^,)  unless 
an  appeal  to  the  chancellor  is  brought.(n)  And  if  the  circuit  judge  re- 
verses the  decision  of  the  surrogate  upon  a  question  of  fact,  and  an  issue 
is  thereupon  awarded  and  tried,  upon  the  final  determination  thereof  be- 
ing certified  to  the  surrogate,  he  must  also  proceed  in  the  manner  direc- 
ted in  the  said  sixth  chapter.(o) 


SECTION   X- 

APPEAL  TO  THE  CHANCELLOR  FROM   A  CIRCt7lT   JUDGE. 

When  it  may  be  brought.]  In  the  last  preceding  section,  we  have 
seen  in  what  cases  an  appeal  lies  to  a  circuit  judge  from  the  decisions  of 
surrogates  relative  to  the  proof  or  admitting  to  record  of  wills. 

From  the  decision  of  a  circuit  judge,  upon  such  an  appeal  from  a  sur- 
rogate, an  appeal  lies  to  the  court  of  chancery  when  no  feigned  issue 


(0  S  R.  S.  67,  ^  61.  (m)  S  R.  S.  609,  ^  97. 

(k)  Id.  ib.  ^  68.  (n)  Id.  ib. 

if)  Id.  609,  (  99.  (0)  Id.  ib.  ^  98. 
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has  been  awarded  by  the  circuit  judge  for  the  trial  of  any  question  of 
fact,  as  is  authorized  by  the  statute.(p) 

Within  what  time^]  Such  appeal  must  be  made  within  one  month 
from  the  time  such  decision  of  the  circuit  judge  has  been  certified  to  the 
surrogate  and  entered  in  his  office.(g) 

How  made^i  Such  appeal  must  be  filed  with  the  surrogate,  and  must 
be  accompanied  by  a  bond  in  the  same  penalty  and  with  the  same  con- 
ditions  as  prescribed  by  law,  in  case  of  an  appeal  from  the  order  of  a 
surrogate  admitting  a  will  to  probate.(r) 

The  chancellor  has  decided  that  it  is  not  necessary  the  appeal  bond 
should  be  conformable,  in  all  respects,  to  the  form  prescribed  by  the  stat- 
ute ;  but  that  it  will  be  enough  if  the  bond  is  sufficient  in  substance,  so 
as  to  secure  to  the  party  for  whose  benefit  it  is  given,  all  his  rights.(*) 
Therefore,  where  the  condition  of  the  appeal  bond  was,  to  pay  all  costs 
which  should  be  taxed  against  the  appellants  in  the  event  of  their  failure 
on  the  appeal^  instead  of  being  to  pay  such  costs  in  the  event  of 
their  failing  to  obtain  a  reversal  of  the  decision  appealed  from^  it  was 
held  the  bond  was  good  in  substance,  and  need  not  be  amended.(/) 

Return  by  surrogate,]  Upon  an  appeal  being  perfected,  the  surrogate 
must  certify  and  return  to  this  oourt,  the  decision  of  the  circuit  judge, 
and  the  copies  of  the  will,  papers  and  testimony  returned  by  such  judge, 
upon  making  his  decision,  to  the  surrogate's  ofSce.(tt) 

This  court  may  enforce  such  return  in  the  same  manner  as  returns  to 
process  issued  by  it ;  and  upon  the  same  being  made^  shall  proceed  there- 
on as  in  cases  of  appeals  from  surrogates.(t7) 

This  return  is  styled  by  the  rules,  a  transcript  of  the  proceedings,  and 
it  is  required  to  be  authenticated  and  returned  to  this  court  within  twen* 
ty  days  from  the  time  of  entering  the  appeal  in  the  court  below,  or  the 
chancellor  may  dismiss  the  appeal,  unless  further  time  is  allowed  for  the 
return  of  the  transcript.(t£7) 

Notice  of  appeal]  The  filing  of  the  appeal  in  the  office  of  the  sur- 
rogate, and  perfecting  the  same  by  giving  a  bond,  will  be  deemed  suffi- 
cient notice  of  the  appeal  so  the  adverse  party,  without  any  other  no- 
tice.(ar) 

Petition  of  appeal]  The  notice  of  appeal  which  is  filed  in  the  office 
of  the  surrogate,  being  general  in  its  terms,  it  cannot  be  ascertained 


(p)  3  R.  S.  609,  4  100.  (0  Id.  ib. 

(g)  Id.  ib.  («)  3  R.  S.  609,  (  103. 

(r)  Id.  ib.  (  101.    Ante,  p.  433.  (o)  Id.  ib.  ^  103. 

i$)  Foster  &  Tyler  t.  Foater,  7  Paige,  (10)  Rale  118. 

48.  (x)8R.  8.611,^117. 
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with  any  degree  of  certainty,  who  the  appellant  intends  to  make  parties 
to  the  same,  until  he  has  filed  his  petition  of  appeal  here.  This  peti- 
tion should  be  similar  to  the  petition  of  appeal  required  on  an  appeal  to 
a  circuit  judge,  or  upon  an  appeal  from  a  surrogate  to  the  chancellor, 
before  mentioned,  and  should  name  the  persons  who  are  intended  to  he 
made  parties  respondents  to  the  appeal. (y)  It  should  also  pray  that  a 
day  may  be  fixed  for  the  parties  to  be  heard  od  such  appeal,  so  that  due 
notice  of  the  hearing  may  be  given  to  such  of  the  parties  as  are  entitled 
to  appear,  to  sustain  the  decision  appealed  from.(2;) 

Answer  to  petition.]  There  must  also  be  an  answer  to  the  petition  of 
appeal  by  the  respondents  therein,  in  the  form  specified  by  the  118th 
rule.(a) 

Order  to  answer  petition,']  The  appellant,  at  any  time  after  the  pe- 
tition of  appeal  and  the  transcript  of  the  proceedings  in  the  court  be- 
low have  been  filed  with  the  register  or  assistant  register,  may  have  an 
order  of  course  that  the  respondent  answer  the  petition  within  twenty 
days,  in  the  same  manner  as  upon  an  appeal  from  the  surrogate  to  the 
chancellor,  or  that  the  appeal  be  heard  ex  parte.{b)  If  the  repondent 
is  a  minor  and  has  appeared  in  this  court  by  his  guardian  ad  litem^  the 
appellant  may  have  an  order  of  couree  that  such  guardian  ooi  litem 
answer  the  petition  of  appeal  within  twenty  days,  or  that  an  attachment 
issue  against  him.(c) 

Order  to  deliver  copy  of  petition  of  appeal,]  If  the  petition  of 
appeal,  after  having  been  filed,  is  not  served  on  the  respondent,  he  may 
have  an  order  of  course  that  the  appellant  deliver  a  copy  of  such  peti- 
tion to  the  solicitor  or  guardian  ad  litem  of  the  respondent,  within  ten 
days,  or  that  the  appeal  be  dismissed.  And  if  the  petition  is  not  deliv- 
ered within  that  time,  the  respondent,  on  notice  to  the  appellant,  may 
apply  to  the  chancellor  to  dismiss  the  .appeal  with  cos\s.(d) 

Appointing  gtmrdimn  ad  litem.  If  the  respondent  is  a  minor,  he 
m«st  procure  a  guardian  ad  litem,  to  be  appointed  within  tvtrenty  days 
after  the  filing  of  the  petition  of  appeal,  or  the  appellant  may  apply  to 
the  chancellor  ex  parte,  for  an  order  appointingsuch  guardian.(e) 

Parties.]  An  application  to  the  surrogate  to  prove  a  will  of  personal 
estate  may  be  made  either  by  the  executor  or  by  any  other  person  in- 


(y)  Foster    v.    Foster,    7    Paige,    51.  (b)  Rule  118. 

Stewart  v.  Niollolson,  in  Chan.   April  6,  (c)  Idem. 

1841.    See  rule  as.     Ante.  p.  425,  439.  (4  Idem.     See  Halsey  V.  Van  Am- 

(z)  See  Chaffee  ▼.  The  Baptist  Mka.  ringe,  4  Paige,  279. 

Con?,  in  Chan.  Jan.  23,  1843.  (e)  Rule  118. 

(a)  Stewart  v.  Nicholson,  supra. 
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terested  in  the  estate,  under  the  will.  And  where  the  executor  insti- 
tutes the  proceedings  in  his  own  name,  any  other  person  who  is  inter- 
ested in  proving  the  will,  may  intervene  and  make  himself  a  party  to 
the  proceedings,  if  he  thinks  proper  to  do  so.(/) 

It  seems  that  a  person  interested  in  proving  a  will  may  make  himself 
a  party  to  an  appeal  from  the  decision  of  the  surrogate,  although  he  was 
not  a  party  to  the  proceedings  in  the  court  below.  But  a  party  in  in' 
terest,  who  claims  to  come  in  as  an  intervener,  either  in  the  court  below 
or  in  the  appellate  court,  must  apply  by  petition  to  be  made  a  party 
to  the  proceedings,  before  he  can  be  permitted  to  take  a  part  therein j(^) 
Where  the  wife,  as  the  next  of  kin,  appeals  to  the  circuit  judge  from 
the  decision  of  a  surrogate  admitting  a  will  to  probate,  which  decision 
is  affirmed,  the  husband  cannot  appeal  from  the  order  of  affirmance,  in 
his  own  name,  without  joining  his  wife  in  the  appeal.(A) 

Entitling  papers.]  Previous  to  filing  the  petition  of  appeal,  the  affi- 
davits and  other  papers  may  be  entitled  in  the  same  manner  as  the  pro- 
ceedings before  the  surrogate ;  but  after  this  court  has  become  fully 
possessed  of  the  case,  by  the  filing  of  the  petition  of  appeal,  showing  who 
are  the  respondents,  as  well  as  who  are  appellants,  the  papers,  as  be- 
tween such  parties,  must  be  entitled  accordingly.(i) 

Course  of  practice.]  The  statute  directs  that  the  court  of  chancery 
shall  proceed  upon  such  appeals  in  the  same  manner  as  upon  appeals 
from  surrogates  ;  and  requires  the  court  to  prescribe,  by  rule,  the  course 
of  practice  thereon,  as  well  as  upon  appeals  from  surrogates.(Ar)  Ac- 
cordingly it  is  provided  by  the  118th  rule  that  upon  such  appeals  the 
proceedings  shall  be  conducted  by  solicitors  and  counsel,  and  by  guar- 
dians ad  litem  of  minors  according  to  the  ordinary  course  of  practice  of 
this  court,  in  other  cases ;  except  where  otherwise  specified. 


SECTION    XI. 

APPEAL  TO  THE  CHANOELLOB  FROM   A  COURT  OF  COMMON  PLEA0. 

By  the  revised  statutes,  whenever  the-  overseers  of  the  poor  of  any 
city  or  town,  discover  any  person,  resident  therein,  to  be  an  habitual 


(/)  Foster  v.  Foster,  7  Paig e^  48.  (1)  Id.  ib. 

(g)  Id.  ib.  {k)  9  R.  S.  611,  h  180, 

(K)Id.ib. 
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drunkard  having  property  to  the  amount  of  $250,  which  may  be  endan- 
gered by  means  of  such  drunkenness,  it  is  made  their  duty  to  make  ap- 
plication to  the  court  of  chancery  for  the  exercise  of  its  powers  and  ju- 
risdiction.(Z) 

If  such  drunkard  has  property  to  an  amount  less  than  $260,  the  over- 
seers may  make  such  application  to  the  court  of  common  pleas  of  the 
county ;  which  is  vested  with  the  same  powers  in  relation  to  the  person 
and  estate  of  such  drunkard  as  are  by  statute  conferred  on  the  court  of 
chancery,  and  shall,  in  all  respects,  proceed  in  the  like  manner,  subject 
to  an  appeal  to  the  court  of  chanc€ry.(fn) 

Appeals  flrom  any  order,  judgment  or  decree  of  a  court  of  common 
pleas,  made  pursuant  to  these  provisions  of  the  statute,  must  be  filed 
and  entered  within  three  months  after  the  making  thereof.  And  they 
must  be  accompanied  by  a  bond,  with  such  sureties  as  the  court  shall  ap- 
prove, to  the  opposite  party,  in  the  penalty  of  $100,  conditioned  for  the 
payment  of  such  costs  as  shall  be  awarded  against  the  appellant,  in  case 
of  the  order,  judgment,  or  decree  being  affirmed.(n] 

The  statute  also  directs  the  court  of  chancery  to  proceed  upon  such 
appeal  in  the  same  manner  as  upon  appeals  from  surrogates,  and  to  pre- 
scribe, by  rulC)  the  course  of  practice  thereon.(o)  In  pursuance  of  this 
direction,  the  court,  by  the  118th  rule,  has  made  the  same  regulation  of 
the  practice  as  that  already  mentioned  in  relation  to  appeals  from  a  cir- 
cuit judge.(p) 

Appeals  of  this  nature  need  not  be  placed  on  the  calendar ;  but  may 
be  heard  as  special  motions.(9) 


CHAP   II. 


EXECUTION  OP  DEGREE. 


If  the  party  against  whom  a  decree  is  rendered,  does  not  appeal  from 
the  same  within  the  time  limited  by  law,  the  opposite  party  proceeds  to 
enforce  the  same  by  the  process  of  the  court. 

By  tokat  process\\    It  is  a  general  principle  that  this  court  has  the 


(0  S  R.  S.  63,  ^  2.  (o)  id.  611,  ^  190. 

(m)  Id.  ib.  &  3.  (p)  See  aote,  p.  439. 

(n)  Id.  63,  \  6.    Id.  611,  ^  110.  \q)  Rule  IdO. 
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power  to  issue  all  process  necessary  to  carry  its  decrees  into  effectual 
execntioQ.(a) 

The  first  step  to  enforce  the  execution  of  a  decree,  if  the  party  against 
whom  It  is  pronounced,  refuses  or  neglects  to  obey  it,  is  a  writ  of  exe- 
cution ;  which  is  a  process  of  this  court,  under  its  seal,  reciting  a  decree 
of  the  court,  or  the  substance,  or  some  part  thereof,  and  requiring  obe- 
dience to  so  much  of  the  ordering  part  as  is  recited  and  as  it  concerns 
the  party  to  perform.(6) 

A  writ  of  assistance  is,  in  ordinary  circumstances,  the  first  and  only 
process  for  giving  possession  of  land  imder  a  decree  of  this  court.(c) 

An  injunction  is  not  necessary,  before  a  writ  of  assistance.(G{) 

Where  the  decree  directs  deeds  or  other  instruments  to  be  executed 
by  a  party  to  the  suit,  the  ordinary  process  of  contempt  must  be  em- 
ployed to  enforce  their  execution.(e)  But  in  some  instances  a  master 
of  the  court  is  authorized  to  execute  conveyances,  which,  previous  to 
the  passing  of  an  act  authorizing  it,  were  required  to  be  executed  by  the 
parties ;  as  in  mortgage  and  partition  cases,  on  sales  by  a  master. 

Ifj  after  a  foreclosure  and  sale  of  mortgaged  premises,  the  mortgagor 
refuses  to  deliver  up  the  possession,  on  demand,  to  the  purchaser  uqder 
the  decree,  the  court,  on  motion  for  that  purpose,  will  order  the  pos- 
session to  be  delivered  to  the  purchaser,  though  the  delivery  of  posses- 
sion is  not  made  part  of  the  decree.  And  in  case  of  disobedience,  an 
injunction  issues;  and  if  the  party  refuses  to  comply  with  it,  a  writ  of 
assistance  issues  to  the  sheriff,  of  course.(/) 

But  before  a  party  can  be  proceeded  against  as  for  a  contempt  for  not 
performing  a  decree,  a  writ  of  execution  conunanding  him  to  obey  the 
decree^  must  be  issued  and  served  upon  him.  If  the  party  neglects  to 
perform  the  decree,  the  court,  upon  affidavit  of  service  of  the  writ  of 
execution  and  of  the  party's  disobedience,  will  make  an  order  that  he  be 
proceeded  against  by  the  ordinary  process  of  contempt.(^) 

Execution  haw  issued.]  An  execution  must  be  sealed  and  issued  by 
the  register,  assistant  register,  or  clerk,  with  whom  the  decree  is  enrolled  ; 
who  is  prohibited  from  suffering  any  process  to  pass  his  seal  if  it  does 
not  appear  to  be  warranted.(A) 

The  solicitor  has  no  right  to  alter  an  execution  after  it  has  been  issu- 


(a)  Lndlow  t.  Lansinfr,  Hopk.  231.  (f)  Kershaw  ▼.  Thompson,  4  John. 

(b)  Wy.  Prac.  Reg.  206.  Ch.  Rep.  609.     1  New).  677.  8. 

(c)  Valentine  y.  Teller,  Hopk.  422.  (g)  Blake's  Pr.  168. 
{d)  Id.  ib.  «(A)  Rule  111. 

(e)    Ormsby    t.    Nicholson,   Vern.    & 
Scriv.  115. 

Vol.  I  66 
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ed  by  the  register  or  clerk.    Neither  have  the  registers  or  clerks  any 
right  to  issue  executions  ia  blank  to  be  filled  up  by  the  solicitor.(t) 

When  and  upon  what  decrees  executions  may  he  issued.]  The  revised 
statutes  empower  this  court  to  enforce  performance  of  any  decree,  or 
obedience  thereto,  by  execution  against  the  body  of  the  party ;  or  by 
execution  against  his  goods  and  chattels,  and  in  default  thereof,  bis 
lands  and  tenements.(fc) 

In  some  decrees  the  sum  of  money  adjudged  due  is  to  be  paid,  or  the 
duty  is  to  be  performed,  within  a  time  specified  therein.  In  others,  it  is 
decreed  to  be  paid  or  done  generally,  without  fixing  a  time.  In  either 
case  a  clause  is  inserted  that  the  party  have  execution  to  enforce  the  de- 
cree. Whether  a  time  is  fixed,  or  not,  an  execution  may  be  taken  out 
at  once,  as  soon  as  the  decree  is  enrolled,  in  the  same  manner  as  it  is 
issued  upon  a  judgment  at  law  when  docketed.(Z) 

But  no  process  can  be  issued  on  any  final  decree  until  the  same  has 
been  enrolled.(m)  If  a  decree  is  final  as  to  any  branch  of  the  cause, 
or  as  to  any  of  the  parties,  it  must  be  enrolled  before  execution  can  be 
issued  to  compel  a  compliance  with  such  decree.(n) 

A  party  who  is  equitably  entitled  to  costs,  must  apply  to  the  court 
to  obtain  a  positive  order  for  the  payment  thereof  before  the  can  take 
out  au  execution  for  them.(o)  Upon  such  an  order,  the  statute(p)  has 
authorized  the  issuing  ot^  a  precept  to  commit  the  party  to  prison  if  he 
refuses  to  pay  the  amount  which  is  thus  ordered  to  be  paid  to  the  ad- 
verse party.  But  as  the  revised  statutes  have  authorized  this  court  to 
enforce  the  performance  of  a  decree  only,  by  an  execution  against  the 
property  of  the  party,  as  on  a  common  law  judgment,  it  may  be  doubt- 
ful whether  a^-/a.  can  be  issued  upon  a  mere  order  for  the  payment  of 
interlocutory  costs,  {q) 

The  "  act  to  abolish  imprisonment  for  debt,"(r)  prohibits  the  arrest  or 
imprisonment  of  any  person  upon  any  execution  issuing  out  of  any  court 
of  equity,  in  any  suit  or  proceeding  instituted  for  the  recovery  of  any 
money  due  upon  any  judgment  or  decree,  founded  upon  contract,  ex- 
press or  implied,  or  for  the  recovery  of  any  damages  for  the  non-per- 
formance of  agy  contract. 

But  by  the  second  section  of  the  act,  the  above  exemption  is  declared 


(t)  Merritt  ▼.  Townsend,  6  Paiffe,  80.        (n)  Minthrone's  ex'rs  r.  Toropkin's 
(k)  9  R.  S.    183,  ^  110,  (orig.^  104.)    ex'rs,  Q  Paige,  103. 
(/)  2  Hoff.  Ch.  Pr.  98.  (o)  Van  Ness  ▼.  Cantine,  4  Paige,  55. 

(m)   2  R.   S.    183,  ^  110,  (orig.  ^  Ul.)        {j)  See 2  R.  S.  441,  ^4.     Rule  171. 
Rule  111.  {q)  Van  Ness  ▼.  Cantine,  supra. 

(r)    1  R.  S.  (2d.  cd.)  807,  ^  1. 
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not  to  extend  to  proceedings  as  for  contempts  to  enforce  civil  reme- 
dies.(*)  And  by  another  provision  of  the  revised  statutes,(0  proceed- 
iags  as  for  a  contempt  may  be  resorted  to  in  all  cases  where  attachments 
and  proceedings  as  for  contempts  have  been  usually  adopted  and  prac^ 
tised  in  courts  of  record,  to  enforce  the  civil  remedies  or  to  protect  the 
rights  of  any  party  to  a  suit. 

The  chancellor  has  decided  that  where,  upon  an  appeal  by  the  defen- 
dant from  an  interlocutory  decision  of  a  vice  chancellor,  such  decision 
is  reversed  with  costs,  and  no  order  is  obtained  to  remit  the  proceedings 
to  the  vice  chancellor,  it  is  optional  with  the  appellant  to  have  the  de* 
cree  of  the  chancellor  enrolled  and  to  take  out  a^.  fa  or  ca.  5a.  thereon, 
or  to  proceed  as  for  a  contempt,  and  apply  for  a  precept  to  commit  the 
complainant  to  prison  until  the  costs  are  paid.(u)  So,  upon  an  appeal, 
to  the  court  of  errors  from  an  interlocutory  order  of  the  chancellor,  the 
decree  is  final,  so  far  as  respects  the  costs  awarded  on  the  appeal ;  and 
these  costs  may  be  collected  on  an  execution,  in  the  usual  manner.(v) 

And  in  the  case  of  Patrick  v.  Warnery{to)  it  was  held  that  a  party 
who  is  committed  to  jail  on  a  precept  in  the  nature  of  an  attachment 
for  the  non-payment  of  costs,  is  not  exempt  from  imprisonment,  under 
the  act  to  abolish  imprisonment  for  debt. 

But  a  party  thus  imprisoned  is  entitled  to  the  jail  liberties.(x)  And 
unless  the  commitment  is  for  costs  only,  he  may  be  discharged  from  im- 
prisonment under  the  statute,  upon  presenting  a  petition  and  making  an 
assignment  of  his  property.(y) 

But  where  a  party  is  committed  for  the  non-payment  of  a  fine  impos- 
ed  upon  him  by  the  court,  for  the  breach  of  an  injunction,  or  other  con- 
tempt,  he  must  be  confined  by  the  sheriff  within  the  walls  of  the  W- 

prison.(2r)  ^ 

In  the  case  of  Patrick  v-  Warner  the  chancellor  observes  that  if  an 
order  for  the  payment  of  interlocutory  costs  cannot  be  enforced  by  the 
imprisonment  of  a  party,  the  adverse  party  would,  in  most  cases,  be  with- 
out remedy,  alihoagh  the  property  of  the  person  liable  to  pay  them, 
was  more  than  sufficient  to  pay  all  his  debts. 

Execution  against  corporations,]  If  a  decree  be  against  a  corpora- 
tion aggregate,  and  it  is  not  obeyed,  the  process  against  them  is  a  dis- 
tringas^  and  afterwards  a  sequestration.    The  form  of  the  distringas  is, 


(s)  1  R.  S.  (9d  ed  )  808,  §  2.  (to)  4  Paige,  397. 

(0  2  R.  S.  534,^  l,8ab.  8.  {x)  Id.  ib.     People  ▼.   Benoett,  id. 

(tt)  Brockway  ?.  Copp,  2  Paiga,  678.        282. 

(v)  Id.  ib.  (y)  People  t.  Bennett,  supra. 

{z)  Id.  ib. 
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in  general  terms,  to  compel  the  defendants  to  appear  and  answer  a  con- 
tempt alleged  Against  them, — ^the  endorisement  on  the  writ  expressing 
the  nature  of  the  coutempt.(a)  If  a  sequestration  issues  to  enforce  the 
performance  of  a  decree  for  the  payment  of  money,  the  goods  of  the 
corporation  and  the  rents  and  profits  of  its  real  estate,  will  be  applicable, 
under  that  process,  to  the  payment  of  the  demand  (&) 

Agahist  absent  defendants.]  In  case  of  a  decree  against  an  absent 
or  absconding  defendant,  the  statute  directs  that  upon  the  coming  in  of 
the  master^s  report  of  the  proofs  and  examinations  had  before  him,  the 
court  shall  make  such  order  thereupon  as  shall  be  just.  Process  shall  then 
issue  to  compel  the  performance  of  such  decree,  either  by  sequestration 
of  the  real  and  personal  estate  of  the  defendant,  or  such  part  thereof  as 
shall  be  deemed  sufficient ;  or  where  any  specific  estate  or  effects  are  de- 
manded by  the  bill,  by  causing  possession  of  the  property  so  demanded, 
io  be  delivered  to  the  complainant.(c) 

In  the  case  of  Goodrich  v.  Day-id)  which  was  a  suit  brought  to  have 
fx  mortgage  given  to  the  defendant,  and  which  was  a  cloud  upon  the 
complainant's  title,  declared  void  on  the  ground  of  usury,  and  to  have 
it  deliyered  up  and  cancelled  of  record,  the  chancellor  made  a  decree 
accordingly,  upon  the  bill  being  taken  as  confessed  by  the  defendant, 
(who  was  a  non-resident  of  the  state,)  without  service  of  process,  upon 
an  order  for  his  appearance  duly  published.  And  the  decree  directed 
him  to  pay  the  complainant's  costs  of  suit  to  be  taxed — the  payment  to 
be  enforced  by  the  sequestration  of  the  real  and  personal  estate  of  the 
defendant,  according  to  the  directions  of  the  statute. 

Against heirSj  devisees,  ^c]  Every  final  decree  rendered  in  a  suit 
by  a  creditor  against  an  heir  or  devisee,  has  preference  as  a  lien 
on  the  real  estate  descended,  to  any  judgment  or  decree  obtained  against 
such  heir  personally,  for  any  debt  or  demand  in  his  own  right.(e)  And 
a  sale  under  an  execution  upon  such  decree,  will  overreach  all  aliena- 
tions of  the   estate  made  subsequent  to  the  commencement  of  the 

suit.(/) 

In  the  case  of  Morris  v.  Mowattj{g)  the  chancellor  thought  it  proba- 
ble that  in  order  to  give  the  purchaser  under  a  decree  of  this  court,  a 
legal  title  sufficient  to  protect  him  in  a  court  of  law  from  a  sale  under  a 
previous  judgment  against  an  heir,  it  might  be  necessary  to  issue  an  ex- 


(a)  1  Newl.  688.  (d)  In  Chan.  Jan.  33d,  1843. 

(b)  Davis  V.  Davis,  %  Atk.  34.  Wj.        (e)  3  R.  S.  454,  ^  48. 
Prac.  RcR.  386.  (/)  Id.  ib.  ^  49. 

(c)  3  R.  S.    137,  ^^  135,  136,  (orjg.        (g)  3  Paige,  593. 
44  139,  130.) 
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ecution  upon  the  decree,  and  have.tfae  property  sold  by  the  sheriff  in  the 
usual  manner. 

In  suits  brought  against«everal  heirs  jointly,  or  several  devisees  joint- 
ly, the  amount  which  the  complainant  sliall  be  entitled  to  recover  shall 
be  apportioned  among  the  heirs  of  the  ancestor,  or  among  all  the  devi- 
sees of  the  testator,  in  projyrtion  to  the  value  of  the  real  estate  descen- 
ded to  such  heirs,  or  devised  to  such  devisees,  respectively,  as  the  case 
may  be ;  and  such  proportion  only  shall  be  recovered  of  each  heir  or 
of  each  legatee.(A)  The  costs  are  also  to  be  apportioned  in  the  same 
manner ;  and  the  decree  must  express  the  amount  recovered  against 
each  defendant,  and  the  execution  must  conform  to  the  decree,  (i) 

Upon  a  decree  against  infant  heirs  or  devisees,  no  execution  can  be  ex- 
ecuted against  them  within  one  year  after  the  rendition  of  the  decree. 
But  if  there  are  any  adult  defendants  in  the  same  suit,  the  execution 
may  be  executed  against  thenL(A) 

The  solicitor  issuing  an  execution  in  such  a  case,  must  endorse  there- 
on the  names  of  the  defendants  who  are  infants,  and  must  direct  the 
sheriff  not  to  execute  the  same  against  them  until  the  expiration  of  one 
year.(Z) 

Against  lands  held  in  trust]  Lands,  tenements,  and  real  estate  hold- 
en  by  any  one  in  trust,  or  for  the  use  of  another,  are  h'able  to  decrees 
and  executions  against  the  person  to  whose  use  they  are  holden,  in  the 
cases,  and  in  the  manner  pcescribed  in  the  first  chapter  of  the  second 
part  of  the  revised  statutes.(m) 

Levy  necessary.]  Until  an  actual  levy,  no  goods  or  chattels  are  bound 
by  an  execution  as  against  a  purchaser  without  nolice.(M) 


{h)  2  R.  S.  455,  ^  53.  (I)  Id.  ib.  ^  55. 

(t)  Id.  ib.  ^  53.  im)  Id.  368,  6  36. 

(k)  Id.  ib.  (  54.  (n)  3  R.  S.  i83,  Ul,  (orig.  ^  105.) 
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CHAP.    III. 

PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


Sect.  1.  Upon  Issues  at  Law. 

I.  Issues  under  thb  Act  of  1839. 
II.  Feigned  Issues. 

2.  For  an  Action  at  Law. 

3.  Proceedings  in  the  Master's  Office* 

4.  Master's  Report. 


SECTION  I. 
proceedings  upon  issues  at  law. 

The  various  cases  in  which  orders  for  issues  at  law  may  be  allowed, 
and  the  proceedings  to  obtain  such  orders,  we  do  not  intend  to  enter  in- 
to the  consideration  of,  in  this  place.  Reserving  those  branches  of  the 
subject  for  a  future  chapter,  it  is  proposed  to  speal^  in  this  section,  of 
the  proceedings  under  decrees  directing  issues  at  law,  frooa  the  time  of 
the  granting  of  the  order  for  such  issues. 

It  may  be  premised,  however  that  there  are  two  methods  of  trying, 
in  courts  of  law,  issues,  joined  in  tiiis  court,  viz.,  by  feigned  issues  awar- 
ded in  the  old  way,  at  the  hearing,  and  by  issues  at  law,  under  the  act 
of  May  2d,  1839.  The  chancellor  has  decided  that  that  act  does  not 
deprive  the  court  of  the  power  it  formerly  possessed,  to  award  an  issue 
at  the  hearing,  upon  pleadings  and  proofs,  where  a  material  fact  is  ren- 
dered doubtful  in  consequence  of  conflicting  testimony.(a) 

I.   OP    ISSUES    AT   LAW   UNDER   THE   ACT   OF    1839. 

Omitting,  for  the  present,  all  the  previous  proceedings,  we  commence 
with  the 

Order  far  issue.]    The  67th  rule  provides,  that  if  the  form  of  the  is- 


(•)  New  Orleans  Gas  Light  Sl  Banking  Co.  t.  Dndlej,  8  Paige,  459. 
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sue  to  be  tried  is  settled  by  the  court,  the  order  for  such  issue  shall  state 
the  several  questions  to  be  passed  upon  by  the  jury,  and  the  names  of 
the  parties  to  the  issue,  and  which  party  is  to  be  considered  as  holding 
the  affirmative  upon  each  question  to  be  tried. 

Filing  copy  of  tn'der^  Upon  the  filing  of  a  certified  copy  of  such 
order,  with  the  clerk  of  the  circuit  court,  or  other  court  before  which 
the  trial  is  directed  to  be  had,  such  court  is  to  be  deemed  to  be  fully 
possessed  of  the  cause  for  the  trial  thereof,  in  the  same  manner  as  if  a 
formal  record  of  a  feigned  issue  had  been  made  up  and  sent  into  such 
court  to  bfe  tried.(i) 

Noticing  cause  for  trial.]  Either  party  may  give  notice  and  bring 
on  the  trial,  unless  the  trial  is  put  off  by  the  court  on  sufficient  cause 
shown,  as  in  other  cases.(c) 

Neglect  of  party  to  appear,  ^c]  If  the  party  holding  the  affirma- 
tive  of  such  issue  neglects  to  appear,  or  to  give  evidence  in  support 
thereof,  a  verdict  may  be  taken  in  favor  of  the  adverse  party.(6{)  But 
the  probability  of  the  absence  of  the  complainant's  counsel,  at  the 
time  of  the  trial,  has  been  held  a  reasonable  ground  for  putting 
it  off.(c) 

Reference  to  a  master  to  settle  issues.  If  it  is  referred  to  a  master  to 
settle  the  form  of  the  issue  or  issues  to  be  tried,  be  must  settle  the  same 
in  the  form  of  interrogatories  to  be  answered  by  the  verdict  of  the  jury. 
Such  interrogatories  are  to  be  stated  at  length  in  his  report ;  and  he 
must  also  state  which  party  is  to  he  considered  as  holding  the  affirmative 
of  each  question,  or  issue,  upon  the  trial.(/) 

Where,  upon  a  reference  for  the  purpose  of  settling  issues  and  deter 
mining  in  what  county  the  trial  should  be  had,  each  party  swore  to  a 
great  number  of  material  witnesses  residing  in  the  counties  where  the 
parties  respectively  desired  to  have  the  issue  tried  ;  but  they  did  not 
state,  in  their  affidavits  the  matters  they  expected  to  prove  by  such 
witnesses,  it  was  held,  that  the  master  should  have  rejected,  or  disre- 
garded, these  affidavits  on  both  sides.  Or  that  he  should  have  called 
the  parties  before  him  and  examined  them  on  oath  as  to  the  matters 
they  expected  and  believed  they  would  be  able  to  prove  by  the  witnes- 
ses respectively,  and  as  to  the  grounds  of  such  belief.(§*)  So,  in  an 
affidavit  of  the  number  and  materialty  of  witnesses,  in  reference  to  th^ 


(&)  Rule  67.  (e)  Bearblock  v.  Tyler,  1  Jac.  &  W. 

(c)  Idem.  225. 

id)  Idem.  (/)  Rule  67. 

(i)  Meach  y.  Chappell,  8  Paige,  135. 
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proper  place  for  the  trial  of  issues  directed  by  the  court,  the  party  must 
state  the  substance  of  what  he  expects  and  believes  he  will  be  able  to 
prove  by  the  witnesses  respectively ;  to  enable  the  court  or  master  to 
judge  of  their  materiality. (A) 

Filing  copy  order,  and  mastet^a  report.]  Upon  filing  a  certified 
copy  of  the  order,  directing  the  issue,  and  of  the  master's  report,  after  it 
has  become  absolute,  or  has  been  confirmed,  upon  exceptions,  the  court 
before  which  the  trial  is  directed  to  be  had  shall  be  deemed  to  be  pos- 
sessed of  the  cause.(t) 

In  what  court  issue  to  be  tried*]  An  issue  at  law  may  be  tried  either 
before  a  circuit  court,  a  court  of  common  pleas,  mayor's  court,  or  the 
superior  court  of  the  city  of  New-York.(A:) 

Under  the  above  section  of  the  statute  the  court  has  power  to  direct 
the  trial  to  be  had  in  any  county  of  the  state,  according  to  the  conven- 
ience of  the  parties.  The  court  will,  therefore,  at  the  time  of  granting 
the  order,  either  designate  the  place  of  trial  in  the  order,  or  direct  the 
master  to  inquire  and  report  in  what  court  and  county  the  issue  ought 
to  be  tried. 

The  revised  statutes  contain  a  provision  that  all  issues  of  fact  which 
shall  be  joined  in  the  court  of  chancery,  and  which  shall  be  sent  to  the 
supreme  court  for  trial,  shall  be  tried  at  a  circuit  court,  or  sittings  of 
the  supreme  court,  in  the  proper  county ;  unless  the  supreme  court 
shall,  on  the  motion  of  either  party,  in  cases  of  great  difficulty,  or  which 
require  great  examination,  order  such  trial  to  be  had  at  the  bar  of  the 
said  court.  (Z) 

Admissioiis.]  In  directing  an- issue,  the  court  will  order  the  parties 
to  make  such  admissions  as  are  necessary  to  raise  the  question  to  be  de- 
termined.(m) 

Production  of  papers.]  It  will  also  order  the  parties  to  produce,  at 
the  trial,  all  documents  in  their  possession,  custody,  or  power,  which 
the  other  parties  may  require  or  which  the  court  may  think  necessary 
for  a  complete  investigation  ;(n)  and  if  such  order  does  not  form  part 
of  the  original  order  directing  the  issue,  it  may  be  obtained  afterwards, 
upon  motion .(o) 
In  The  Earl  of  Fingal  v.  BlakeJ^)  an  issue  devisavit  vel  non  being  di- 


(h)  Meach  v.  Chappell,  8  Paige,  1S5.  (n)  Carta  v.  HodgklD,  id.  343. 

(t)  Rule  67.  (o)  Marsh  t.  Sibtwld,  3  Ves.  dt  B. 

(k)  Laws  of  1839,  p.  393,  (  3.  375. 

(0  3  R.  S.  409,  ^  1.  (p)  I  MoUoy,  158. 
(m)  Fen  wick    v.    James,    Seaton    on 
Decrees,  348. 
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reeled,  at  the  hearing,  the  lord  chancellor,  although  he  thought  himself 
bound  to  follow  the  authorities,  in  the  terms  of  his  order  upon  the  devi* 
sees  to  lodge  papers,  by  confining  it  to  papers  relating  to  the  matter,  ex- 
pressed an  opinion  that  that  comprised  almost  all  papers,  private  letters, 
and  memoranda  of  the  testator;  inasmuch  as  inferences  might  be  drawn 
touching  the  state  of  his  mind,  or  the  influence  exercised  over  it  from 
apparently  trifling  or  immaterial  entries ;  declaring  his  preference,  if 
the  point  were  open,  of  an  unqualified  order  for  all  papers  of  the  testa- 
tor, indiscriminately. 

The  court  will  order  documents  which  are  in  the  possession  of  anoth- 
er defendant  to  be  produced  on  the  trial  of  an  issue  ;(p)  even  though 
such  defendant  declines  to  be  a  party  to  the  issue.(r)  But  although 
the  court  has  power  over  every  party  in  the  cause  who  is  interested  in 
the  question  to  be  tried,  to  compel  such  production  as  may  be  necessary 
for  a  com|dele  trial,  such  production  will  not  be  ordered  of  documents 
which  the  party  holds  in  a  distinct  character,  such  as  mortgagee,  &c,{s) 
In  a  case  however,  before  the  court  of  exchequer,  the  defendants  in  a 
tithe  suit  were  ordered  to  produce,  at  the  trial  of  an  issue,  deeds  produc- 
ed by  them  at  the  hearing,  though  belonging  to  their  landlord,  who  was 
not  a  party,  or  to  admit,  at  the  trial,  the  facts  which  the  deeds  were 
produced  on  the  hearing  to  prove.(^) 

It  is  to  be  remarked  that  the  ordinary  order  for  the  production  of 
books,  papers,  and  writings  before  the  master,  will  not  be  sufficient  to 
compel  their  production  at  the  trial.  Such  production  must  be  specially 
ordered,  and  usually  forms  part  of  the  order  directing  the  issue.  Where 
that  is  not  the  case,  a  special  application  must  be  made  to  the  court.(t<) 

It  has  been  decided  in  Tirginia  that  any  papers  may  be  read  at  the 
trial  of  an  issue  which  were  read  upon  the  hearing  of  the  cause,  or  at  a 
former  trial.(t;) 

Examination  of  parties,]  Some  doubt  appears  to  exist  with  respect 
to  the  right  of  the  court,  when  it  directs  an  issue,  to  order  the  parties 
themselves  to  be  examined,  without  their  consent.  The  act  of  May  2d, 
1839,  and  the  rules  of  the  court,  are  silent  upon  this  point.  Instances 
occur,  however,  in  the  books,  in  which  orders  for  such  examinations 
have  beeen  made  ]{w)  and  again  there  are  others  in  which  they  have 


(p)  Marsh  r.  Sibbald,  supra.  (»)  McCall  t.  Graham,   1  Hen    & 

(r)  Pindar   t.  Smith,  Mad.    &  Geld.    Munf.  13. 

48.  (w)  Vide  Exparte  Dister,  Buck, 334. 

(s)  Id.  lb.  4  Mad.  236.    DeTaatet  ▼.  Bordenave 

(/)  Pulley  ▼.  Hilton,  10  Price,  118.  Jao.  618.    Perkins  y.  Minchio,  2  MoUoy. 

(«)   Marsh  y.    Sibbald,  2  Yes.  &  B.    24.                                                      ^ 
275. 

YoL.  L  67 
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been  refused.(a:)  Upon  looking  at  these  cases,  however,  it  will  be 
found  that  the  rule  is  against  the  examination  when  the  issue  is  directed 
at  the  hearing  of  the  cause,  or  upon  further  directions  }  unless  the  party- 
is  merely  a  nominal  one.  But  that,  where  the  issue  is  directed  upon  an 
interlocutory  application,  on  the  ground  that  the  affidavits  on  both  sides 
are  conflicting — as  where  an  injunction  is  asked  for  upon  the  affidavit 
of  one  party,  and  opposed  upon  that  of  another,  and  an  issue  is  in  con- 
sequence directed — there  it  is  considered  quite  fit  that  they  should  both 
be  examined.(y) 

Where  the  court  directs  a  party  to  be  examined  as  a  witness,  no  ob- 
jection is  waived,  except  that  which  arises  from  his  being  a  party  in  the 
cause  ;{z)  and  the  meaning  of  the  order  is  not  that  he  should  be  a  wit- 
ness for  the  party  himself,  or  for  the  other  side,  but  that  he  should  be 
a  witness  for  the  court; (a)  in  fact  that  he  should  undergo  a  viva  voce 
examination  for  the  purpose  of  eliciting  the  truth  more  clearly  than  can 
be  done  by  affidavit  or  depositions  in  writing.(6) 

Special  jury.]  By  the  English  practice,  if  either  of  the  parties  re- 
quire a  special  jury,  a  motion  for  one  should  be  made  to  the  court  of 
chancer  y.c) 

View.]  Where  lands  are  in  question,  the  court  will  sometimes  order 
the  jury  to  have  a  view ;  and  where  they  are  to  have  a  view  of  a  par- 
ticular manor,  the  court  will  order  them,  in  some  instances,  to  take  a 
view  of  the  whole,  and  ascertain  the  bounds  of  it.(d) 

Defendant  to  name  an  attorney.]  According  to  the  practice  in  the 
English  courts,  it  is  the  duty  of  the  defendant  in  the  issue  to  name  an 
attorney  to  appear  for  him  in  the  court  of  law  in  which  it  is  to  be  tried ; 
and  if  he  neglects  to  do  so,  an  order  may  be  obtained  that  he  name  an 
attorney  in  four  days  ;  and  that  in  default,  the  issue  be  taken  as  tried 
and  a  verdict  given  for  the  compIainant.(e) 

Judge  bound  to  try  is8V£^  A  judge  at  law  before  whom  an  issue 
has  been  ordered  to  be  tried  has  no  authority  to  decline  trying  it,  or  to 
refer  it  to  another  mode  of  trial,  e.  g.  by  arbitration.  But  if  the  parties 
think  proper  to  refer  it  to  arbitration,  and  a  reference  is  adopted  by 
consent,  the  effect  is  to  abandon  not  merely  the  direction  to  try  the  is- 
sue, but  the  whole  proceeding.(/) 


(x)  Vide    Howard    v.    Braithwaite,  1        (b)  3  Dan.  740. 
Ves.  &  B.  374.  (c)  Anon.,  2  P.  Wms.  68. 

(y)  De  Tastet  y.  Bordeoaye,  supra.  2        (d)  Prac.  R«g.  263. 
Dan.  Pr..789.  {e)  Wilson  v.  Ginger,  2  Dick.  621. 

{z)      Rogerson     y.     Whittington,  1        (/)  Woodley  y.  Johnson,  1  Molloy, 
Swanst.  39.  394. 

(a)  DeTaatet  y.  Bordenaye,  supra. 


C*.  ///.]     PHOCEEDINGS  SUBSEQUENT  TO  THE  DECREE.  451 

Proceedings  upon  trial]  The  coarse  of  proceedings  upon  the  trial 
of  an  issue  is  generally  the  same  as  that  adopted  in  ordinary  trials  at 
lav ;  except  where  the  court  of  chancery  has  given  some  special  di]rec- 
tions  upon  the  subject.(g*) 

Examination  of  witnesses.  It  is  to  be  observed,  however,  that  where 
a  devisee  seeks  to  establish  a  will  of  real  estate,  against  the  heir,  the 
rule  of  the  court  requires  that  the  due  execution  of  the  will  should  be 
proved  by  the  examination  of  all  the  attesting  witnesses  to  it  who  are 
in  existence  or  capable  of  being  examined ;  and  that  the  same  course  is  , 
also  necessarily  required  upon  the  trial  of  an  issue  devisavit  vel  non  ;{h) 
except  when  the  circumstances  are  such  that,  by.  the  common  rules  of 
evidence,  proof  of  the  witness'  hand  writing  may  be  substituted  for  the 
testimony  of  the  witness  himself ;  as  where  the  witness  is  dead  or  abroad, 
or  is  insane  ;(t)  or  where,  after  diligent  search,  he  cannot  be  {ound.{k) 

The  rule  above  mentioned  requiring  all  the  witnesses  to  a  will  to  be 
examined,  applies,  however,  in  general,  only  to  the  case  of  a  bill  filed 
to  establish  a  will,  and  an  issue  directed  by  the  court  thereupon.  Where 
the  bill  was  filed  by  the  heir  at  law,  to  restrain  the  devisee  from  setting 
up  a  legal  estate  as  a  bar  to  an  ejectment,  npon  the  hearing,  and  an  is- 
sue devisavit  vel  non  was  directed — in  which  the  devisee  was  plaintifi* — 
upon  a  motion  for  a  new  trial,  on  the  ground  that  all  the  attesting 
witnesses  had  not  been  examined,  it  was  held  that  the  case  stood  upon 
a  ground  directly  opposed  to  that  upon  which  the  ordinary  cases  of  bills 
to  establish  wills  rested ;  and  such  was  the  form  of  his  application,  that 
if  he  failed  upon  that  issue,  he  would  not  be  bound  himself  (/) 

Where  an  order  for  an  issue  directs  all  the  witnesses  to  be  examined, 
but  the  plaintifl*,  conceiving  his  case  to  be  made  out,  declines  call- 
ing some  of  them,  the  judge  himself  will  call  them.(m) 

Upon  the  trial  of  a  feigned  issue  in  a  suit  by  a  wife  for  a  divorce,  the 
judge  may  allow  proof  of  acts  of  cruelty  on  the  part  of  the  defendiant, 
for  the  purpose  of  showing  that  the  afiections  of  the  husband  were  alien- 
ated from  the  wife  ;  that  there  was  a  course  of  abuse  from  the  time  of 
his  connexion  with  another  woman,  down  to,  and  terminating  in  a  sepa- 
ration from  his  wife ;  and  that  such  cruelty  resulted  from  that  connexion 


!f, 


')  3  Dan.  742.  W  James  r.  Parnell,  Tar.  &  Rass. 

(X)  Id.  ib.    Townaend  v.  Ivea,  1  Wils.  417. 

«i6.    Offie  ▼.  Cook,  1  Vea.   178.    Bui-  (/)  Talham  v.  Wright,  3  Ruas.   d( 

len  T.   Michel,  2  Price,  390.     Bootle  7.  My.  1. 

Blandell,  19  Yea.  494.  (m)  Groom  t.  Chambers,  3  Moat.  & 

(0  Powell  y.  Clearer,  2   Bro.  C.   C.  Ayr.  742. 
503.    5  Yea.  404.    9  id.  381. 
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and  was  part  of  the  plan  contriired  between  them  to  drive  the  wife  from 
home,  in  order  that  the  intimacy  might  be  more  easily  carried  ou<(n) 

New  witnesses.  In  the  case  of  Apthorp  v.  Cotnstocky{o)  the  order 
for  an  issue  directed  that  no  witnesses  not  before  examined  shoald  be 
introduced  on  the  trial,  unless  the  party  producing  them  should,  at  least 
fifteen  days  days  before  such  trial,  give  notice  to  the  opposite  party,  or 
his  solicitor  or  attorney,  of  his  intention  to  produce  such  witnesses, 
with  their  names,  additions,  and  usual  place  of  abode.  But  this  provi- 
sion was  not  to  extend  to  such  new  witnesses  as  were  called  to  impeach 
other  witnesses,  nor  where  the  judge  should  be  satisfied  there  was  a  rea- 
sonable excuse  for  not  giving  such  notice,  or  for  giving  a  notice  for  a 
shorter  period  of  time. 

Reading  depositions  in  the  cause.  In  directing  an  issue,  the  court 
will  order  the  depositions  taken  in  the  cause  to  be  read  at  the  trial  of 
the  issue;  without  requiring  a  foundation  to  be  laid,  by  proving  exam- 
ined copies  of  the  bill  and  answer.(p)  The  object  of  the  court,  how- 
ever, in  making  such  an  order,*  is  merely  that  of  dispensing  with  the 
strict  legal  proof  of  the  record.(y)  It  is  not  intended  to  authorize  the 
reading  of  the  depositions  of  witnesses,  in  cases  in  which  the  court  of 
law  would  not  admit  them  to  be  read  upon  proof  of  the  record  in  the  or- 
dinary way ;  i.  e*  unless  proof  be  given  that  the  witness  is  dead,  or 
abroad  or  otherwise  unable  to  attend.  It  therefore  generally  adds  to 
the  order  a  direction  that  the  depositions  of  the  witnesses  shall  be  read 
at  the  trial  of  the  issue,  in  case  the  witnesses,  or  either  of  them,  shall  be 
dead  at  the  time  of  the  trial,  or  be  proved  at  that  time  to  be  in  such  a 
state  of  health  as  not  to  be  capable  of  attending  the  trial.(r) 

In  Jones  v.  Jones,(s)  a  motion  was  made  before  Lord  Thurlow,  for 
leave  to  read  the  deposition  of  a  witness  in  the  cause,  on  the  ground  of 
his  age  or  inability  to  attend ;  but  his  lordship  thought  the  application 
should  be  made  to  the  judge  who  tried  the  cause ;  and  refused  to  make 
any  order  on  the  subject  It  seems,  however,  that  there  is  no  absolute 
rule  requiring  that  the  inability  of  a  witnesss  to  attend  shall  be  left  to  the 
decision  of  the  judge  at  nisi  prius.  Where,  therefore,  the  court  direct- 
ing the  issue  c^n  be  satisfied  that  the  question  of  the  ability  or  inability 
of  the  witness  to  attend,  can  have  but  one  conclusion,  it  will  itself  de- 
cide it.(/) 

In  a  case  where  witnesses  had  been  examined  in  the  cause,  and  upon 


(n)  Malock  ▼.  Mulock,  1  Edw.  14.  (r)  Palmer  v.    Lord   Aylesbary,    15 

io)  2  Paige,  486.  Ves.  17e. 

(«)  8  Dan.  744.  W   1  Cox,  184. 

ioi  Gordon  v.  Gordon,  1  Swanst.  170.        (0  2  Dan.  Pr.  744,  6.    Corbett  r. 

^'^  Corbett,  1  Ve«.  h  B.  336. 
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the  hearing,  an  issue  was  directed,  but,  before  the  trial,  the  plaintiff 
in  the  issue  died,  having  appointed  one  of  the  witnesses,  who  had  been 
examined,  his  executrix,  whose  name,  and  that  of  her  husband,  were  in 
coosequence  substituted  for  that  of  the  testator,  as  plaintiffs  in  the 
issue,  the  court  ordered  that  the  depositions  of  the  executrix,  in  the 
cause,  should  be  read  at  the  trial  of  the  issue ;  on  the  groiypid  that  if  she 
bad  died,  her  depositions  would  have  been  admissible,  and  that  her  be^ 
coming  plaintiff  was  tantamount  to  her  death.(ti) 

Where  a  witness  who  has  been  examined  in  a  cause,  and  afterwards 
viva  voce  upon  the  trial  of  an  issue,  dies,  and  a  new  trial  of  the  issue  is 
directed,  not  only  his  depositions  in  the  cause  may  be  read  at  the  new 
trial,  but  what  he  swore  to  at  the  former  trial  may  be  given  in  evi- 
denoe.(v) 

In  the  case  of  Aptkorp  v.  ComstockJ^w)  the  order  for  an  issue  direct^ 
ed  that  either  party  should  be  at  liberty,  at  the  trial,  to  re-examine  any 
witness  whose  testimony  had  been  read  upon  the  hearing  of  the  cause, 
or  to  read  their  depositions  if  they  were  dead,  or  out  of  the  jurisdiction ; 
as  also  to  read  the  deposition  of  any  witness  of  the  opposite  party. 

Depositians  taken  de  betie  esse.  It  is  the  practice  of  the  courts  in 
England,  not  to  allow  the  examination  of  a  witness  de  bene  esse,  with 
a  view  to  the  trial  of  an  issue,  after  the  depositions  of  other  witnesses 
in  the  cause  have  been  published.(a:)  But  where  a  witness  who  has 
not  before  been  examined  in  the  court  of  chancery,  has  been  produced 
upon  a  trial  at  law,  and  another  trial  of  the  same  matter  is  to  be  had, 
the  court  will  entertain  a  motion  for  the  examination  of  such  witnesses 
de  bene  esse  with  a  view  to  such  second  trial.(y) 

And  so,  after  the  trial  of  an  issue  in  the  cause,  an  application  on  the 
part  of  the  complainant  for  liberty  to  examine  a  witness  who  was  above 
seventy  years  old,  de  bene  esse^  for  the  purpose  of  securing  his  testimo- 
ny in  case  of  his  death,  upon  the  ground  that  it  was  intended  to  move 
for  a  new  trial,  was  granted.(2;) 

When  depositions  taken  de  bene  esse  have  been  read  at  the  hearing 
of  a  cause,  it  is  a  matter  of  course  to  order  them  to  be  read  at  the  trial 
of  an  issue^  notwithstanding  an  irregularity  in  the  examination.  And 
the  court  will  not  discharge  the  order  on  the  ground  of  such  irregulari- 
ty ;  although  the  party  complaining  of  it  did  not  know  of  the  irregu- 


(tt)  Andrews  ▼.  Lady  Beauchamp,  7  {x)  Palmer    t.    Lord    Aylesbary,    16 

Sim.  65.  Yea.  299. 

(v)  Coker  t.  Farewell,  9  P.  Wma.  (y)  Anon,  cited  by  Lord  Eldon,  Ibid. 

563.  (z)  Anon.  6  Yea.  673. 

(uf)  2  Paige,  485. 
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larity  in  question  till  after  the  hearing,  and  the  time  was  very  short 
between  the  publication  of  the  depositions  and  the  hearing  of  the  cause; 
as  the  party  complaining  of  the  order  might  have  applied  for  time  to 
enable  him  to  examine  whether  the  depositions  had  been  regularly 
taken.(a) 

Who  may  attend  trial  of  issue.  A  person  who  is  interested  in  the 
result  of  an  issue,  but  who  refuses  to  be  a  party  to  it.  may  nevertheless 
be  allowed  to  attend  the  trial,  by  couns6l.(6)  He  will,  in  such  case, 
be  included  in  the  order  for  the  production  of  documents.(c) 

Minutes  of  cotirt  below.]  Where  the  trial  of  the  issue  is  had  under 
the  act  of  May  2d,  1839,  the  court  awarding  the  issue  is  to  be  informed 
of  the  proceedings  upon,  and  result  of,  the  trial,  by  the  minutes  of  the 
court  at  law.  The  67th  rule  provides  that  a  copy  of  the  minutes  of  the 
court  before  which  the  issue  is  tried,  containing  the  verdict  of  the  jury 
upon  the  issues,  certified  by  the  clerk,  shall,  upon  the  hearing  in  this 
court,  be  sufficient  evidence  of  the  trial  and  verdict. 

Judges  certificate,]  After  the  trial  of  a  feigned  issue,  the  judge  cer^ 
tifies  how  the  verdict  was  found,  and  whether  the  same  was  satisfactory 
to  him,  or  not. 

New  trials  when  to  he  applied  for.]  By  the  English  practice,  an  ap- 
plication for  a  new  trial  of  an  issue  must  be  made  before  the  hearing 
on  further  directions.(c{)  But  the  rule  is  otherwise  here.  In  Apthorp 
V.  Comstockj{e)  and  in  Van  Alst  v.  Hunier,{f)  the  motion  for  a  new 
trial  was  allowed  to  be  made  at  the  hearing  upon  the  equity  reserved. 
In  the  latter  case  the  court  say  a  new  trial  has  been  as  often  granted 
in  that  way  as  upon  a  previous  petition,  or  distinct  motion  for  the 
purpose. 

The  application  for  a  new  trial  must  be  made  within  a  reasonable 
time.  Thus,  in  Legard  v.  Dalyj^g)  where  five  years  and  a  half  had 
elapsed  since  the  trial,  the  court  refused  the  application  upon  that 
ground.  And  in  Van  Alst  v.  HurUer^{h)  a  motion  for  a  new  trial, 
made  the  second  term  after  the  nisi  prius  record  and  certificate  of  the 
judge  had  been  filed,  on  an  ex  parte  statement  of  the  evidence,  was  de- 
nied, on  the  ground  of  the  delay  and  the  want  of  proper  documents. 

Neio  trials  how  applied  for.    The  6th  section  of  the  act  of  May  2d| 


(a)  Gordon  ▼.  Grordon,  1  SwsDBt.  166.  (e)  S  Paige,  485. 

{h)  Pindar  t.  Smith,  Mad.  &  Geld.  (/)  6  John.  Ch.  Rep.  163. 

48.  (g)  1  Ves.  193. 

(e)  2  Dan.  746,  783.  (A)  Supra. 

{d)  Attorney  Gen.  r.   Montgomeiy, 
8  Atk.  378. 
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1839,  directs  the  chancellor,  by  general  rales,  to  prescribe  the  manner 
of  proceeding  to  obtain  anew  trial  of  the  issues,  when  necessary  .(i) 
In  pursuance  of  this  direction,  the  67th  rule  provides  that  where  a  feign- 
ed issue  or  any  other  issue,  has  been  awarded  and  tried,  if  either  party 
wishes  to  apply  to  this  court  for  a  new  trial,  on  the  ground  of  any  erro- 
neous decision  or  misdirection  of  the  court  or  judge  before  whom  the 
issue  was  tried,  or  that  the  verdict  was  against  the  weight  of  evidence, 
a  case  is  to  be  made  up  and  settled  in  the  manner  prescribed  in  the 
rules  of  the  supreme  court  in  relation  to  causes  pending  in  that  court. 
And  where  more  than  one  judge  was  present  at  the  trial  of  the  issue, 
the  case  may  be  settled  by  the  senior  judge  who  was  present  and  pre- 
sided, or  by  the  judge  who  may  have  been  designated  by  the  court  for 
that  purpose,  upon  the  trial. 

Where  this  court  directs  a  suit  at  law  to  be  brought,  the  application 
for  a  new  trial  must  be  made  to  the  court  in  which  such  action  is  pend- 
ing. But  where  an  issue  is  directed  to  be  tried  in  a  court  at  law,  the 
application  for  a  new  trial  must  be  made  to  the  court  of  chancery.(ft) 
The  reason  of  this  distinction  is  laid  down  by  Lord  Eldon  to  be,  that 
if  this  court  thinks  proper  to  consider  the  case  upon  the  record  as  fit  to 
be  goverened  by  the  result  of  a  trial,  the  review  or  propriety  of  which 
belongs  to  a  court  of  law,  the  opinion  of  a  court  of  law  is  nought  in 
such  a  form  that  it  is  regarded  as  conclusive,  whether  the  judgment  is 
obtained  upon  a  verdict  or  in  any  other  shape  ;  but  upon  an  issue  di- 
rected, this  court  reserves  to  itself  the  review  of  all  that  passes  at  law ; 
and  one  principle  upon  which  the  motion  for  a  new  trial  is  made  here, 
and  not  to  the  court  of  law,  is,  that  this  court  regards,  the  judge's  report, 
with  a  view  to  determine  whether  the  information  collected  before  the 
jury,  together  with  that  which  appears  upon  the  record,  is  sufficient  to 
enable  it  to  proceed  satisfactorily,  to  which  it  did  not  consider  itself 
competent  previously .(/) 

The  application  for  a  new  trial  must  be  made  to  the  chancellor  or 
Tice  chancellor  who  directed  the  issue  :  i.  e.  to  the  same  jurisdic- 
tion.(m) 

The  form  of  the  issue  will  not  be  changed  upon  a  motion  for  a  new 
trial.  If  the  party  is  desirous  to  question  the  form  of  the  issue,  he  must 
do  so  by  presenting  a  petition  for  a  re-hearing  of  the  decree  or  order 


(0  Laws  of  1839,  p.  293.  (m)  See  9  Dan.  Pr.  756.    Footner  r. 

{k)  Apthorp  T.  Comstock,  3  Paige,  Figes,  S  Sim.  319.    See  Reece  ?.  Reece, 

4S2,    Fowket  T.  Chadd,  3  Dick.  676.  1  My.  &  Craig,  373. 
(0  Bootle  T.  Blundell,  19  Tea.  500. 
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'directing  it.(n)  In  DeTcLstet  y.  Bordenave,{o)  a  petition  for  a  re-hear« 
ing  was  presented  at  the  same  time  that  a  notice  of  motion  was  given 
for  a  new  trial ;  and  upon  the  hearing  of  the  petition,  Lord  Eidou  said 
that  if  it  had  been  lodged  before  the  trial,  an  application  should 
have  been  made,  by  motion,  to  stay  the  trial ;  but  that  if  the  applica- 
tion for  the  re-hearing  was  not  made  till  after  the  trial,  it  came  too  late. 

Isk-White  V.  Lisle,{p)  however,  his  lordship  permitted  a  petition  for 
a  re-hearing  to  be  brought  on  at  the  same  time  with  a  motion  for  a  new 
trial. 

New  trial — when  and  far  what  reasons  granted,]  This  court  directs 
issues  to  be  tried  at  law  to  inform  the  conscience  of  the  court  as  to  facts 
doubtful  before,  and  therefore  expects,  in  return,  such  a  verdict,  and  on 
such  a  casC;  as  shall  satisfy  the  conscience  of  the  court  to  found  a  de- 
cree upon.  If,  therefore,  upon  any  material  or  weighty  reason  the  ver- 
dict is  not  such  as  to  satisfy  the  court  that  it  ought  to  found  a  decree 
upon  it,  there  are  several  cases  in  which  this  court  has  directed  a  new 
trial,  for  further  satisfaction,  notwithstanding  it  would  not  be  granted 
in  a  court  of  common  law ;  because  it  is  diverso  intuitu^  and  because 
the  court  proceeds  on  different  grounds.(9) 

Verdict  contrary  to  weight  of  evidence.  Accordingly,  the  court  will 
grant  a  new  trial  not  only  in  cases  where  the  verdict  is  against  evidence^ 
but  it  will  nicely  balance  the  evidence  on  both  sides ;  and  where  it  finds 
that  the  verdict  is  contrary  to  the  weight  of  evidence,  it  will  direct  the 
issue  to  be  tried  over  again.(r)  Therefore,  if  the  judge  before  whom 
the  issue  is  tried  certifies  the  verdict  to  be  against  evidence,  the  chan- 
cellor will  direct  a  new  trial.(^)  But  it  seems  to  be  the  general  princi- 
ple acted  upon  by  the  court,  that  if  the  application  restsr  solely  on  the 
ground  that  the  verdict  given  by  the  jury  was  against  the  weight  of  evi- 
dence, and  the  judge  states  that,  upon  the  whole,  he  is  not  dissatisfied 
with  that  verdict,  which  is  the  usual  form  in  which  judges  intimate 
their  opinion  that  the  verdict  ought  not  to  be  disturbed,  the  court  will 
not  grant  a  new  trial.(^) 

But  even  in  that  case  the  court  will  grant  a  new  trial  upon  the  pro- 
duction of  new  evidence  which  was  not  before  the  jury  upon  the  origi- 
nal trial.(u)    So  if,  after  a  trial,  a  witness  be  convicted  of  perjuryi  or  a 


(n)  White  y.  Litle,  3  Swanst.  351.  Amb.    SIO.    CleeTe    t.    GaseoigDe,    id. 

See  also  Legard  t.  Daly,  1  Yes.  193.  3d3. 

(o)  Jacob,  516.  (5)  Soothall    r.    McKeand,    1    Wash. 

0»)  3  Swanst.  342.  Virg.  Rep.  336. 

(q)  Stace  V.  Mabbot,  2  Ves.  552.  (/)  Gibbe  ?.  Hooper,  2  My.  it  Keen, 

(r)   Lord  Faalconberg  t.  Pierce,  1  355. 

(tt)  Id.  ib. 
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portjr  of  forgery,  this  will  be  considered  as  a  good  ground  for  a  new 
trial^r)  This  court,  however,  will  not  set  aside  a  trial  at  law,  for  any 
matter  which  might  have  been  made  use  of  at  the  trial  ',{w)  or  when  it 
is  of  opinion  that  the  evidence,  though  newly  discovered^  will  not  afford 
a  foundation  for  a  different  verdict.(ar) 

Surprise.  Where  it  can  be  shown  that  a.  party  has  been  taken  by 
surprise,  and  evidence  was  produced  at  the  trial  which  he  could  have  no 
reason  to  expect  would  be  produced,  the  court  has  directed  the  issue  to 
be^ tried  again.  Thus,  if  after  an  issue  is  directed,  the  plaintiff  obtains 
an  order  ex  parte,  to  strike  out  the  name  of  a  co-plaintiff  and  makes 
use  of  him  as  a  witness,  and  has  a  verdict,  the  court  will  set  aside  the 
trial.(y) 

Fraud.  The  court  will  also  grant  a  new  trial  in  cases  in  which  a 
fraud  has  been  practised  upon  the  party  apply ing.(z) 

New  evidence.  As  it  is  the  rule  of  the  court  that  it  will  not  grant  a 
new  trial  upon  the  production  of  new  evidence,  unless  it  is  shown  that 
there  has  been  some  surprise  or  fraud  upon  the  party  applying,(a) 
still  less  will  it  do  so  where  the  party  is  in  possession  of  the  evidence, 
but  either  in  the  exercise  of  discretion  or  from  neglect  does  not  pro- 
duce it  at  the  trial  ;(&)  or  where  it  can  be  shown  that,  though  he  was 
not  in  possession  of  it  himself,  he  had  full  notice  that  it  was  in  the  pow- 
er of  the  other  party  to  produce  it.  Upon  this  ground,  the  circumstance 
of  evidence  having  been  made  use  of  at  the  trial  of  an  issue,  which  was 
discovered  after  the  answer  of  the  defendant  was  put  in,  the  consequence 
of  which  was  ttiat  the  verdict  was  contrary  to  the  answer,  and  to  ihe 
true  sense  and  meaning  of  the  issue,  was  not  held  a  sufficient  reason  for 
directing  a  new  trial — there  having  been  no  ^rprise  upon  the  party 
applying ;  who,  before  the  trial,  had  opposed  a  motion  made  by  the 
other  party  for  the  express  purpose  of  having  the  trial  postponed  in 
order  that  the  issue  might  be  rectified.(c) 

Where  a  party,  upon  the  trial  of  an  issue^  produces  evidence  which 
is  a  surprise  upon  the  other  party,  and  which  would  have  been  suffi- 
cient, under  other  circumstances,  to  entitle  him  to  the  verdict,  he  wil . 


(1?)  Tilley  ▼.   Wharton,  3  Vern.  378.  See  Willis  t.  Farrar,  3  Young  &  Jer« 

S«e  also  Coddriogton  t.  Webb,   id.  340.  364.     Gibbs  v.  Hooper,  3  My.  &  Keen* 

Sewall  T.  FreesloD,  1  Ch.  Ca.  65.  353. 

(10)  Corteas  t.  Smallridge,  1  Cb.  Ca.  (z)  3  Tan.  740. 

S3.    S  Freem.  178.     Mootgomery  r.  At-  (a)  Staoden  v.  Edwards,  1  Yes.  jun. 

torney  Gen.  0  Mod.  388.  133. 

(jr)  Colgrave  t.  Joson,  3  Atk.  197.  (b)  Id.  ib. 

(y)  Exton  t.  Turner,  U  Ch.   Ca.  80.  (c)  Legard  t.  Daly,  1  Yes.  193. 
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not  be  permitted,  although  the  jnry  find  against  such  evidence,  to  hare 
a  new  trial.(£f) 

As  the  court  will  not  grant  a  new  trial  upon  the  mere  production  of 
new  evidence,  unless  it  can  be  shown  that  there  was  a  fraud  or  surprise 
upon  the  party  applying,  so  it  will  not  permit  a  party  who  has  practised 
a  fraud,  and  set  up  documents  which  were  proved  to  be  forgeries,  and 
by  that  means  prejudiced  his  own  case,  to  say  that,  whether  Ithe  docu- 
ments were  true  or  false,  there  is  other  evidence  which  makes  them  im* 
material. (6) 

Absence  of  material  uniness.]  The  court  will  grant  a  new  trial  on  the 
ground  that  a  material  witness  for  the  party  was  absent  from  the  trial. 
But  it  will  not  do  so  on  the  mere  ground  that  the  testimony  of  the  wit 
ness  who  was  absent  would  only  corroborate  that  of  several  others  to  a 
fact.  It  must  be  shown  that  there  is  something  particular  in  his  evi* 
dence  which  is  of  importance ;  and  that  it  was  not  in  the  power  of  the 
party  to  have  the  trial  put  off.{f) 

Misdirection  of  judge.]  A  new  trial  may  also  be  granted  ou  the 
ground  of  a  misdirection  of  the  jury  by  the  judge  who  tried  the  issue.(g^) 
So,  if  the  court  feels  satisfied,  from  the  report  of  the  judge,  that  the 
points  in  the  case  have  not  been  distinctly  presented  to  the  jury,  it  will, 
without  entering  into  the  question  whether  the  verdict  was  or  was  not 
satisfactory  upon  the  facts,  direct  a  new  trial.(A)  But  where  an  appli- 
cation is  made  for  a  new  trrial,  on  the  ground  of  an  improper  summing 
up  by  the  judge,  the  court  will  not  accede  to  it  if  it  is  satisfied  that, 
upon  the  evidence  as  it  stands,  the  jury  could  not  have  given  a  difierent 
verdict,  had  the  case  been  properly  summed  up.(t)  Neither  will  a  new 
trial  be  granted  because  the  judge  made  to  the  jury  an  inaccurate  repre- 
sentation of  the  defect  of  the  defendants'  ar.swers.(A:) 

Misconduct  of  jury.]  The  court  will  also  order  a  new  trial  of  an 
issue  where  it  sees  reason  to  be  dissatisfied  with  the  conduct  of  the 
jury.(/) 

"  Irregularity  in  the  trial]  It  has  been  said  that  to  induce  this  court 
to  set  aside  a  former  trial  of  an  issue  for  an  irnegularity  in  the  trial,  and 
for  that  cause  to  grant  a  new  one,  there  must,  in  general,  be  a  certifi- 


(<0  Carringlon  t.    Jones,   3   Sim.  &  31.    Vide  Ringrose  t.  Todd,  12  Price, 

Stu.  135.  650. 

it)  Kemp  T.  Mackrell,  2  Ves.  580.  (i)  Barker  t.  Ray,  2  Rusa.  63. 

(/)  Cleeve  v.  Gaacoigne,  1  Amb.  323.  (k)  O'Connor  v.  Cook,  8  Vea.  536. 

ig)  Id.  ib.      Bearblock  t.  Tyler,  Jac.  (/)  East  India  Co.  t.  Bazett,  Jacobs 

67r  91.     Pleaaanu  t.  Roat,  I  Waah.  Virg. 

(A)  Tatham  t.  Wright,  2  Roaa.  &  My.  Rep.  156. 
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cate  from  the  judge  or  court  before  whom  it  was  tried,  of  a  verdict 
against  evidence,  or  other  misbehavior  of  the  jury,  dkc.(m)  This,  how- 
ever, does  not  appear  to  be  the  present  practice.  Frequent  instances 
occur  ia  the  books  where  the  court  has  set  aside  the  verdict  in  such 
cases,  without  any  such  certificate  by  the  judge,  and  even  in  op- 
position  to  it,  where  he  has  expressed  himself  satisfied  with  the  ver- 
dict.(n) 

Improper  reception  or  rejection  of  testimony.'\  The  court  will  not 
direct  a  new  trial  of  an  issue  merely  on  the  ground  that  improper  testi- 
mony was  received  on  the  trial ;  or  that  the  judge  rejected  that  which 
was  proper;  if,  upon  the  whole  facts  and  circumstances,  the  chancellor 
is  satisfied  that  the  result  ought  not  to  have  been  different,  had  such 
testimony  been  rejected  in  the  one  case,  or  received  in  the  other.(o) 

Where  verdict  affects  the  inheritanceJ]  If  the  suit  relates  to  the  right 
to  land,  the  court  will  frequently  grant  new  trials  of  issues,  even  in 
cases  in  which  the  issue  has  been  properly  tried,  and  the  verdict  is  sat- 
isfactory upon  the  evidence ;  the  practice  of  the  court  being  adverse  to- 
making  a  decree  to  bind  the  inheritance  where  there  has  been  but  one 
trial  at  law.(p)  This  is  the  case  especially  where  the  object  is  to  es- 
tablish a  will  against  an  heir  at  law;  for  as  the  heir,  but  for  the  inter- 
ference of  the  court,  would  be  entitled  to  take  the  opinions  of  successive 
juries  by  new  ejectments,  this  court  will  not  bind  him  by  one  trial  only, 
but  will  direct  a  second.(f )  And  if  it  happens  that  one  verdict  goes 
one  way  and  the  other  another  way,  the  court  will,  ordinarily,  on  mo- 
tion, order  a  third  trial ;  which  is  commonly  conclusive.(r) 

After  two  concurring  verdicts  for  the  same  party,  the  chancellor  is 
not  bound  to  direct  a  new  trial  notwithstanding  both  verdicts  were  in 
opposition  to  the  opinions  of  the  judges  before  whom  the  issues  were 
tried,  and  a  verdict  had  originally  been  rendered  in  favor  of  the  other 
party.(5) 

In  the  case  of  a  will,  even  after  two  trials,  in  both  of  which  the  ver- 
dict has  been  in  favor  of  the  will,  the  court,  where  it  was  not  satisfied 
with  the  manner  in  which  the  last  trial  was  conducted,  has  directed  a 
third  trial ;  and  that,  even  though  it  did  not  appear  from  the  judge's  re- 


Cm)  Prac.  Reg.  263.  {p)  Earl  Darlinston  v.  Bowes.  1  Edeo 

(»)  See  East  India  Co.  v.  Bazett,  su-  271.    Stace  ▼.  Mabbot,  3  Ves.  35?. 

pra,  (q)  Winchilsea  ▼.  Wanohupe,  3  Russ. 

(d)  Apthorp    ▼.    Cnmstock,    S    Paige,  441.    Van  Alst  t.  HQRter,  5  John.  Ch. 

483.     Barker  V.  Rav,  2  Russ.  63.     Hamp-  Rep.  153. 

son  T.  H&nr.pson,  3  Yes.  &  B.  41.    BuotJe  (r)  Prao.  Reg.  263. 

r.  Blandell,  19  Yes.  500.  {s)  McRae's  ex'r  t.  Wood's  ezV,  X 

Heo.  ^  Munf.  548. 
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port,  that  there  was  any  reason  to  disturb  the  verdict.(f)  It  seems,  also/ 
that  even  after  three  trials,  the  court  will,  if  it  sees  reason  to  be  dissatis- 
fied with  the  verdict,  grant  a  foiirth.(u) 

In  general,  however,  the  court  will  not  direct  a  new  trial  after  a  third, 
unless  upon  sonie  special  ground.(t;) 

It  is  to  be  remembered  that  it  rests  entirely  in  the  discretion  of  the 
court  to  award  a  second  trial  of  an  issue,  or  not,  according  to  the  cir« 
cumstances  and  testimony  in  the  case.(f(?)  Even  in  the  case  of  suits  to 
bind  the  inheritance,  the  court  will  not  set  aside  the  verdict  and  grant  a 
new  trial  merely  because  it  is  asked  for,  without  any  ground  laid  for 
\\,{x)  It  will,  however,  in  cases  of  that  nature,  where  the  matter  is  of 
great  importance,  direct  a  second  trial,  for  the  solemn  determination  of 
the  matter,  without  setting  aside  the  first  verdict  Theefiect  of  which 
is  that  the  first  verdict  may  be  given  in  evidence  upon  the  second  trial, 
and  will  have  its  weight  with  the  jury.(y) 

It  seems  that  in  such  cases,  the  court  makes  it  a  condition  of  granting 
a  second  trial,  that  the  applicant  shall  pay  to  the  other  party  the  costs 
of  the  firsr.(z) 

If  the  judge  certifies  that  he  is  dissatisfied  with  the  verdict,  the  court 
does  not,  as  of  course,  grant  a  new  trial,  though  it  is  the  ordinary  prac- 
tice to  do  so.(a) 

Effect  of  a  verdict  on  first  trials  upon  the  second  triat]  Where  a 
verdict  upon  a  former  trial  is  given  in  evidence  upon  a  second  trial,  it 
is  necessary  for  the  person  who  gives  it  in  evidence  to  show  upon  what 
title  it  was  obtahied.  And,  on  the  other  side,  they  ore  at  liberty  to 
show  on  what  kind  of  proofs  it  was  given,  which,  if  there  is  any  thing 
impeaching  the  evidence  on  which  the  first  verdict  was  given,  will  be 
very  material.(fr)  And  even  where  the  person  who  is  guardian  to  an  in- 
fant party  to  an  issuf^,  has  been  guilty  of  mal-practices  to  obtain  the 
verdict,  that  fact  may  be  given  in  evidence  to  impeach  it.(c) 

Further  directions,']  After  the  issues  at  law  have  been  tried,  the 
cause,  unless  a  new  trial  is  moved  for  and  granted,  must  be  heard  for 
further  directions,  upon  the  equity  reserved.    By  the  English  practice, 


(rt  Prac.  Rejr.  263.  («)  While  ▼.  Wilson,  13  Ves.  88. 

(tf)  2  Dan.  754.    Pemberton  r.   Pern-  (y)  Baker  ▼.  Hart,  3  Atk.  542. 

berton,  13  Ves.  290.  {z)  Id.  ib.     See  also  Edwin  r.  Thom- 

(v)  Id.   ib.    Au'y  Gen.  ▼.  Montgome-  as,  1  Vern.  489. 

?U  2  Alk.   378.     Minor  Canons  of  St.  (a)  Faulconberir    ▼.    Pierce,     Amb. 

auls  ▼.   Morris,  9  Vee.   155.    Bates  t.  210.    Atkyns  ▼.  Drake,  1  McCIe.  &  T. 

GraTes,  2  Ves.  jun.,  287.  229. 

(to)  Van  Alst  v.  Hooter,  5  John.  Ch.  (h)  Id.  ib. 

Hep.  169.  (c)  Id.  ib. 
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this  cannot  be  done  until  after  the  first  four'^ays  of  the  term  next  after 
the  trial  have  elapsed,  in  order  that  the  party  against  whom  the  verdict 
has  been  found,  may  have  an  opportunity  of  moving  for  a  new  trial.((f) 

The  cause  then  comes  on  in  the  regular  course,  when  such  final  or  olh« 
er  decree  as  the  cause  calls  for  will  be  pronounced. 

The  decree  of  the  court  is  usually  in  accordance  with  the  finding  of 
the  jury  upon  the  issue,  or,  if  there  have  been  more  trials  than  one, 
with  the  last  verdict.  The  court,  however,  will,  even  then,  if  it  thinks 
that  the  issue  as  tried  does  not  answer  the  purpose  for  which  it  was  in* 
tended,  direct  a  new  issue  or  issues,  in  such  form  as  may  suit  the  justice 
of  the  case.(e)  And  in  Armstrong  v.  Armstrongjl^f)  the  master  of 
the  rolls,  without  directing  a  new  issue,  decided  at  once  against  the  par- 
ties in  whose  favor  the  verdict  was  found ;  and  his  decision  was  sustain- 
ed upon  appeal. 

Although  the  court  will  not  make  a  decree  contrary  to  a  positive  de- 
nial, on  oath,  by  the  defendant's  answer,  upon  the  evidence  of  one  wit- 
ness only,  but  will,  where  the  evidence  of  such  witness  is  supported  by 
corroborating  circumstances,  send  the  matter  to  an  issue,(^)  it  will  nev* 
ertheless  make  a  decree  upon  the  verdict,  although  it  appears  by  the 
postea  that  only  one  witness  was  examined.(A) 

If,  after  an  issue  has  been  directed,  the  cause  is  brought  on  for  fur- 
tlier  directions,  and  it  appears  that  the  parties  have  not  gone  to  trial  of  the 
issue,  the  court,  if  it  is  dissatisfied  with  the  grounds  upon  which  the  trial 
of  the  issue  was  not  sufiered  to  take  place,  will  still  direct  it  to  be  tried. 
Thus,  where  aft  issue  was  directed  to  try  the  validity  of  a  debt  claimed 
against  a  testator's  estate,  and  at  the  trial  of  the  issue,  the  executor  en- 
tered into  a  compromise  with  the  debtor,  subject  to  the  opinion  of  the 
court ;  and  upon  the  case  coming  on  again  for  hearing,  the  master  of  the 
rolls  was  of  opinion  that  the  compromise  was  improper,  and  directed 
the  parties  to  proceed  to  try  the  issue,  the  executor  paying  all  the  costs 
of  the  former  proceedings  at  law.(i) 

So  if  it  appears  that  the  judge,  before  whom  the  issue  was  to  be  tried, 
declines  trying  it,  and  refers  it  to  arbitration,  the  court  will  make  an  or- 
der to  have  an  issue  tried,  if  the  party  dissatisfied  with  the  award  ap- 


(^  3  Dan.  758.  C.  53.    S  Dan.  404, 406.   Eaat  India  Co. 

(e)  lb.  ib.      Blackbarn  t.   Gregson,  1  ▼.  Donald,  9  Yea.  375. 

Bro.  C.  C.  423, 4.  (A)  3  Dan.  758. 

(/)  3  My.  A  Keen,  45.  (t)  Legli  ▼.  HoUoway,  8  Vet.  913. 
(g)  Pember  t.  Matthews,    1  Bro.  C. 
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plies  for  a  new  trial.(*:)    The  case  is  otherwise,  however,  where  the  ref- 
erence is  adopted  by  consent  of  both  parties.(2) 

Costs  of  issues  at  law.]  The  costs  of  a  feigned  issue  do  not  follow 
the  verdict  as  a  matter  of  course,  but  the  finding  of  the  jury  is  return- 
ed to  this  court,  and  the  costs  are  in  the  discretion  of  the  court.(m) 

These  costs  cannot  be  obtained  upon  motion,  but  the  cause  must  be 
set  down  upon  further  directions.  And  where  a  person,  not  a  party 
to  the  suit,  went  before  the  master,  under  the  decree,  claiming  to  be  a 
party  interested,  and,  upon  an  issue  directed,  obtained  a  verdict,  it  was 
said  that  if  the  court  decided  against  a  new  trial,  he  must  be  made  a  par* 
ty,  for  the  purpose  of  bringing  him  before  the  court  upon  further  direc- 
tions.(o) 

But  the  general  rule  is,,  that  the  costs  of  an  issue  follow  the  event, 
and  are  given  to  the  party  who  prevails  at  law.(p)  There  are  excep- 
tions to  this  rule,  however.  Thus,  in  the  case  of  a  bill  to  establish  a 
will  against  an  heir  at  Uw,  he  has  a  right  to  know  how  he  is  disinherit- 
ed ;  and  if  an  issue  is  directed  to  try  the  will,  he  will  have  his  costs, 
although  the  will  is  established ;  unless  there  are  peculiar  circumstances 
in  the  case  which  will  induce  the  court  to  refuse  them.C^) 

In  some  cases,  an  heir  will  be  ordered  to  pay  the  costs  of  an  issue, 
but  it  must  be  a  very  strong  case  to  induce  the  court  to  charge  him — 
such  as  the  spoliation  or  secreting  of  a  will  ;(r)  or  where  he  vexatiously 
contests  the  will,  by  falsely  setting  up  insanity  in  the  testator.(5)  On 
the  ground  of  vexation,  also,  the  court  will  decree  the  costs  of  an  issue 
against  an  heir  who  fails,  where  he  himself  has  filed  a  bfll  to  set  aside  a 
will  for  insanity,  instead  of  proceeding  by  ejectment.(^) 

Where  the  plaintiff  in  an  issue  gives  notice  of  trial,  but  does  not 
proceed,  the  costs  for  not  going  to  trial  should  be  moved  for  in  this 
court,  and  not  in  the  court  of  law.(zi)  The  proper  course  in  such  cases 
18  to  apply,  by  motion,  for  an  order  that  the  plaintiff  may  proceed  to 
trial  at  a  specified  time,  or  that  the  issue  be  taken  pro  confesso.{v) 

When  a  new  trial  of  an  issue  is  directed,  the  court  usually  reserves 
the  consideration  of  the  costs  of  the  former  trial. (ir)    But  in  Standen  v. 


[k)  Woodley    ▼.    Johnson,    1    MoUoy,  Wright  v.  Wright,  6  Sim.  449.    White 

384.  V.  Wilson,  13  Yes.  92. 

(/)  Id.  ib.  (r)  Berney  ▼.  Eyre,  mpra, 

[m)  2  Harr.  Pr.  570.    2  Dan.  769.  (s)  White  ▼.  Wilson,  13  V^es.  92. 

(»)  Standen  ▼.   Edwards,  1   Ves.  jun.  (i)  Webb  v.  Claverden,  2  Aik.  424. 

13^-  Scaife  v.  Scaife,  4  Russ.  309. 

(o)  Id.  ib.  (u)  Anon  2  P.  Wms.  68. 

( p)  Bearoes  on  Costs,  234.  Prac.  Reg.  {v)  Bearbiock  v.  Tyler,  1  Jac.  &  W. 

162.    2  Dan.  Pr.  760.  226.    2  Dan.  Pr.  7*2. 

(q)  Berney  ▼.  Eyre,    3    Atkins,  387.  (w)  Beames  on  CosU.Appx.  xr.  369. 
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Edwardsjljc)  an  order  was  made  that  the  defendants,  who  were  infants, 
on  whose  behalf  the  application  for  the  new  trial  was  made,  might  pay 
the  costs  of  the  former  trial,  before  they  proceeded  to  a  new  trial.(y) 

Costs  of  motion  for  new  trial]  Where  the  motion  for  a  new  trial  is 
denied,  the  costs  are  not  costs  in  the  cause,  and  cannot  be  recovered 
by  the  successful  party,  unless  the  motion  is  expressed  to  be  denied, 
with  costs.(z) 

II.   FEIGNED   ISSUES. 

It  has  been  before  remarked  that  the  act  of  May  2d,  1839,  regulating 
the  trial  by  jury,  (fcc.  does  not  deprive  the  court  of  the  power  it  previ- 
ously had,  to  award  feigned  issues  at  the  hearing  upon  pleadings  and 
proofs  (a) 

Drawing  up  and  settling  afr.igned  issue.]  Upon  the  granting  of  an 
order  for  a  feigned  issue,  a  draft  of  the  pleadings  in  an  action  of  as- 
sumpsit is  prepared  by  the  plaintiff's  solicitor,  (or  by  the  solicitor 
of  whichever  party  is  ordered  by  the  court  to  prepare  it.)  In  the  decla- 
ration, the  pretended  plaintiff  declares  that  he  laid  a  wager  of  a  cer- 
tain amount,  with  the  defendant,  ou  the  question  in  dispute ;  and  avers 
that  the  fact  is  as  he  contended  it  was,  and  that  he  therefore  brings  his 
suit  for  the  amount  of  the  wagen  The  defendant,  hy  his  plea,  admits 
the  wager,  but  avers  the  contrary  to  be  the  fact.  Whereupon  the  issue 
is  joined  which  is  ordered  to  be  tried.(&) 

When  the  complainant's  solicitor  has  prepared  the  pleadings,  he  serves 
a  copy  upon  the  defendant's  solicitor.  If  the  parties  are  unable  to 
agree  upon  the  issue,  it  is  to  be  settled  by  a  master ;  and  the  order  usu- 
ally contains  a  direction  to  that  effect.  For  this  purpose  a  copy  of  the 
pleadings  is  made  and  left  in  the  master's  office ;  who  thereupon  issues 
a  summons  for  the  other  party  to  attend ;  on  the  return  of  which  the  is- 
sue is  settled  by  the  master.(c) 

When  the  issue  has  been  settled,  the  master  certifies  accordingly; 
which  certificate  is  filed  in  the  proper  office. 

Service  of  issue  as  settled.]  A  copy  of  the  issue  as  settled,  with  no- 
tice of  trial  endorsed,  is  then  served  upon  the  opposite  party ^c{) 


(x)  1  Ves.  Jan.  135.  (a)  See  ante,  p.  446. 

(y)   See   also    Edwin   t.    Thomas,    1        (b)  3  Smith,  80. 
Yern.  489.  (c)  See  Act  of  May  14th,  1840,  abol- 

(2)  Waite  ▼.  Lisle,  4  Mad.  314.    See  isbing  circait  rolla,  &c.  Law*  of  1840, 

also  Devie  t.  Lord  Brownlow,  3  Dick.  p.  334,^31. 
706.  (d)  Id.  81. 
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Proceedings  in  court  of  law.]  After  the  issue  is  agreed  upon,  or  set- 
tled by  the  master,  the  subsequeDt  proceedings  are  regulated  by  the 
practice  of  the  court  in  which  it  is  to  be  tried ;  subject,  howeyer,  to 
the  control  of  this  court  over  the  parties  as  to  the  mode  and  terms  of 
trying  such  is8ue.(e) 

The  decree  or  order  directing  the  feigned  issue,  either  specifies  the 
time  when  it  is  to  be  tried,  or  directs  the  master  to  fix  the  time.  But 
it  seems  the  court  has  no  power  to  make  a  compulsory  order  to  force 
the  parties  to  proceed  on  the  issue.  If,  however,  the  plaintifi*  makes 
default  in  taking  the  record  down  for  trial  at  the  time  appointed, 
the  court  will  order  the  issue  to  be  taken  pro  confesso  against  him.(/) 
Yet,  when  there  is  reasonable  ground  shown  for  the  indulgence,  the 
court  will,  upon  application,  give  the  plaintiff  leave  to  postpone 
the  trial. (£")  After  an  order  to  take  the  issue  pro  confesso,  the  cause 
should  be  set  down  for  further  directions,  and  to  have  the  issue  taken 
pro  confesso  pursuant  to  the  order.(A) 

The  practice  with  respect  to  the  production  of  documents,  the  exam- 
ination of  parties,  and  of  witnesses,  and  in  short,  with  respect  to  ail  the 
proceedings  upon  the  trial  of  a  feigned  issue,  is  nearly  the  same  as  that 
upon  the  trial  of  issues  at  law  under  the  act  of  1839. 

According  to  the  former  practice,  after  the  verdict  was  rendered,  the 
same  was  endorsed  on  the  postea,  and  the  record  brought  into  this  court 
and  filed  with  the  register  ;  upon  which  the  cause  was  noticed  for  hear- 
ing on  further  directions.(t)  But  the  act  of  May  14th,  1S40,  con- 
cerning costs  and  fees  in  courts  of  law,  &c.  has  abolished  the  circuit 
roll  and  postea,  and  directed  the  copy  of  the  pleadings  furnished  for  the 
court  upon  the  trial,  with  a  certified  copy  of  the  minutes  of  trial  ann«x- 
ed,  to  be  filed  instead.(A:) 

Proceedings  in  this  court  after  trial]  The  party  obtaining  the  ver- 
dict must,  under  this  section,  obtain  from  the  clerk  of  the  court  in 
which  the  cause  was  tried,  a  certified  copy  of  the  minutes  of  trial,  an- 
nex it  to  the  pleadings,  file  the  papers  in  the  register's  or  clerk's  office, 
and  thereupon  notice  the  cause  for  hearing  upon  further  directions. 

If  a  new  trial  of  a  feigned  issue  is  sought  for  by  either  party,  it  is  to 
be  applied  for  in  the  same  manner  as  in  the  case  of  an  issue  at  law,  and 
will  be  granted  for  the  like  causes.(/) 


(e)  1  Tarn.  Pr.  450.  (0  Van  Alst  r.  Hanter,  5  John.  Cfa. 

(/)  Bearblock  t.  Tyler,  1  Jto.  &  W.    Rep.  150. 
S35.  {k)  Laws  of  1840,  p.  381,  ^  21. 

ig)  Id.  ib.  (0  See  ante,  p.  454  et  seq. ' 


$ 


(A)  1  Newl.  Pr.  353. 
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It  seoms  that  the  plaintiff  in  an  issue  may  suffer  a  nonsuit^  and 
that  if  he  does  so  advisedly,  in  consequence  of  any  unforeseen  occur* 
rence  at  the  trial  which  would  have  rendered  further  proceeding  with  it 
unsafe,  the  court  will  grant  him  a  new  trial,  notwithstanding  the 
nonsuit.(m) 

After  the  trial  of  an  issue,  the  plaintiff  cannot  move  to  dismiss 
his  own  bill,  with  costs ;  although  he  might  have  done  it  before  the 
trial  actually  took  place.(n) 


SECTION    II. 


ACTION    AT   LAW. 


In  what  cases  directed.]  Wherever  the  foundation  of  a  claim  is  ale- 
gal  demand,  and  the  question  whether  a  new  trial  should  or  should  not 
be  had,  can  be  discussed  with  more  satisfaction  in  a  court  of  law  than  in 
a  court  of  equity,  this  court  will  direct  an  action  at  law.(o) 

The  court,  in  dismissing  the  complainant's  bill,  will  sometimes  do  so 
without  prejudice  to  his  right  to  proceed  at  law.(/i)  It  will  also,  where 
the  complainant's  right  to  equitable  relief  depends  upon  a  legal  title, 
retain  the  bill  for  a  certain  period — giving  the  complainant  liberty,  in 
the  meantime,  to  bring  an  action  for  the  purpose  of  establishing  his  right 
at  law,  in  order  to  found  the  equitable  relief.(9) 

The  cases  in  which  the  court  retains  the  bill,  with  liberty  to  the  com- 
plainant to  proceed  at  law,  are  those  in  which  it  is  necessary  for  him  to 
establish  his  right  at  law  in  order  to  found  the  equitable  relief.(r)  And 
the  practice  cannot  be  made  use  of  to  enable  the  complainant  first  to  try 
whether  he  has  any  claim  at  law,  and  then,  if  he  fails  there,  to  come 
into  this  court  to  try  to  raise  an  equity.(^) 

Where  the  bill  is  retained,  with  liberty  to  the  complainant  to  bring 
an  action  at  law,  within  a  limited  time,  the  bill  will  be  dismissed  unless 
an  action  is  brought  within  the  time  limited ;  further  directions  being 
reserved  only  in  the  event  of  a  trial  taking  place.(/) 


(m)  Richards  t.  Syroea,  2  Atk.  319.  (g)  Id.  ib.     Seaton  on  Decrees,  356. 

(n)  Carrington  t.  Holly,  1  Dick.  281.  (r)  Walton  ▼.  Law,  6  Yes.  150. 

(o)  2  Dan.  763.  {s)  Id.  ib. 

ip)  Id.  639.    Mortlock  t.  BuUer,  10  (/)  2  Dan.  640,763. 
Yes.  292.    McNamara  ▼.  Arthur,  2  Ball 
&  B.  349. 

Vol.  I.  69 
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Form  of  action.]  In  directing  an  action  at  law,  the  court  always  di- 
rects it  to  be  brought  in  such  a  form  that  the  result  shall  be  regarded  as 
conclusiTe«(tt) 

Special  directions.]  The  court  will  also  provide  for  a  satisfactory 
trial  by  restraining  the  parties  from  setting  up  any  legal  obstacles  to  the 
fair  trial  of  the  case ;  such  as  outstanding  terms,  or  the  statute  of  limita- 
tions, or  a  bankruptcy .(v)  It  will  also  order  the  parties  to  make  such 
admissions  at  the  trial  as  may  be  necessary  to  bring  the  matter  in  dis- 
pute properly  before  the  court.(ii7)  And  it  will  give  the  same  direc- 
tions as  to  the  examination  of  the  parties,  and  the  reading  of  deposi- 
tions, and  the  production  of  documents,  as  are  given  upon  directing  is- 
sues.(i7) 

I'he  rule  as  to  producing  papers  on  a  trial  at  law  directed  by  this 
court  is  this :  If  the  court  directs  a  trial,  it  is  directed  in  such  a  way 
that  all  productions  which  the  court  conceives  to  be  useful  upon  that 
trial,  the  creature  of  its  own  direction,  shall  be  made.  Upon  this  prin- 
ciple the  court  will  order  documents  which  are  in  possession  of  another 
defendant,  to  be  produced  on  a  trial  at  law  directed  by  the  court.(y) 

Where  the  bill  seeks  relief,  as  well  as  discovery,  the  court  will  not, 
upon  motion,  aid  the  complainant  in  proceeding  at  law  without  the  au- 
thority and  control  of  the  court.  Any  such  proceeding  must  be  under 
the  authority  and  control  of  this  court.  Therefore,  in  such  a  case  this 
court  would  not,  on  motion,  order  that  an  outstanding  term  should  not 
be  set  up  by  the  defendant  against  an  ejectment  brought  by  the  com- 
plainant ;(z)  or  direct  the  defendant  to  produce  deeds,  &c.  on  the  trial 
of  the  suit  at  law.(a) 

Where  an  action  at  law  was  directed  to  be  brought,  and  it  was  order- 
ed that  the  defendant  should  not  insist  ^upon  a  title  set  aside  by  the  de- 
cree, which  order  he  disobeyed;  whereupon  the  plaintiff  read  the 
decree,  but  was  nevertheless  nonsuited;  upon  his  application  to  the 
court  for  a  commitment  of  the  defendant  for  the  contempt,  and  to  be 
established  in  the  possession,  the  same  was  ordered  accordingly.(6) 
And  ia  the  case  of  Bayley  v.  MorrisJ{fi)  where  no  special  direction  was 
given  as  to  not  setting  up  a  legal  title,  and  the  defendant  in  the  action 
set  up  a  legal  title  in  trustees;    whereupon  the  plaintiff  was  non- 


(u)  Bootle  T.  Blunde!!,  19  Vet.  500.  (y)  Marsh  t.  Sibl>ald,  3  Yes.  &  B. 

(i?)  Pemberton  v.   Pemberton,  13   Ve«.     375. 
998.     Stevens  v.  Praed,  2  Ves.  jun.,  519.         {z)  Hyhon  ▼.  Mor^n,  6  Ves.  293. 
{w)  Id.  ih.  (a)  Aston  ▼.  Lord  Exeter,  id.  368. 

(9)  6ce  ante,  p.  448  et  seq.  (b)  Anon.  1  Ch.  Ca.  367. 

(r)  4  A'es.  788. 
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suited,  the  court,  upon  petition,  ordered  the  defendant  to  pay  the  costs 
of  the  nonsuit. 

Pariies.]  As  the  action  can  only  be  bet\^een  the  parties  who  are 
interested  in  the  legal  estate,  the  court,  for  the  protection  of  those  who 
are  equitably  interested,  will  make  it  part  of  the  order  that  they  shall 
be  at  liberty  to  attend  the  trial  by  counsel,  ice.  to  make  such  defence 
as  they  may  be  advised.(rf) 

In  such  cases,  if  an  abatement  in  the  suit  occurs  before  the  trial  of  the 
action,  by  the  death  of  any  of  the  defendants  who  are  at  liberty  to  at- 
tend the  trial,  the  suit  should  be  revived  before  the  trial  takes  place. 
But  it  is  otherwise  where  the  abatement  occurs  by  the  death  of  a  defen* 
dant  who  has  no  such  liberty.(e) 

Trial,  and  subsequent  proceedings  ]  The  action  is  tried  in  the  usual 
manner.  If  a  new  trial  is  desired  by  either  party,  it  must  be  moved  for 
in  the  court  in  which  the  action  is  brought,  and  not  in  this  court.(/) 
And  this  rule  applies  even  to  cases  in  which  the  court  has  given  special 
directions  with  regard  to  the  trial :  such  as  for  the  examination  of  the 
parties,  &c,{g) 

If  a  new  trial  is  not  moved  for,  or  if  a  new  trial  is  had,  after  the  ver* 
diet  thereon,  the  cause  should  be  set  down  for  further  directions,  in  the 
same  manner  as  after  the  trial  of  an  issue.(  A)  And  in  the  meantime  no 
proceedings  should  be  taken  at  law  in  consequence  of  the  verdict,  ex-^ 
cept  moving  for  a  new  trial,  without  the  sanction  of  the  court. 

The  hearing  upon  further  directions  is  not  the  time  when  any  mistake 
committed  at  the  trial  below  can  bo  rectified.  Therefore,  where,  upoa 
further  directions,  the  complainant  applied  to  have  the  damages  given 
by  the  verdict  at  law  increased,  on  the  suggestion  that  interest  was 
omitted  to  be  given,  through  a  mistaken  supposition  that  it  would  be 
given  in  equity,  the  court  refused  to  interfere  with  the  verdict.(i) 

If,  in  the  course  of  an  action  directed  by  this  court,  the  mode  is  mis» 
conceived,  application  should  be  made  to  this  court,  by  petition,  to  ena- 
ble it  to  do  justice.(A:) 

Costs.]  The  consideration  of  the  costs  of  an  action  at  law  is  general- 
ly reserved,  by  the  order  directing  or  permitting  the  action,  together 
with  the  other  costs  of  the  suit,  till  the  cause  comes  on  upon  further 


(d)  See  the  decree  in  Buxion  ▼.  Side*        {g)  Ex  parte  Kensington,  Coop.  Ch. 
botham.  2  Yes.  }un.,  521,  n.  Rep.  96. 

(e)  Humphreys  v.  Hollis.- Jacob,  73.  {h)  S  Smith/  09.     See  ante.  p.  460. 
(/)   Apihorp    V.    Comstock,  2  Paige,        (i)  Stevens  ▼.  Praed,  « Ves.  jun.  519. 

482.     Fowkes  v.  Chadd,  :^  Dick.  576.  (k)  Holworthy  t.  Mortlock,   1   Cox. 

141. 


468       PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.        [Boot  IL 

directions ;  when  the  court  will  make  such  order  respecting  them  as  the 
justice  of  the  case  requires.  In  general,  however,  the  costs  of  the  ac- 
tion follow  the  verdict ;  as  in  the  case  of  issues.(/) 

Where  an  action  is  directed  to  be  brought  in  a  court  of  law,  and  the 
plaintiff  in  the  action  resides  abroad,  the  motion  that  he  may  give 
security  for  costs  should  be  made  in  this  court.(m) 


SECTION    IIL 

PROCEEDINGS    IN  THE    MASTER's   OFFICE. 

Subjects  of  reference.]  The  duties  of  masters  are  various,  and  diffi- 
cult to  be  specified ;  for  there  is  no  question  of  law  or  equity  or  disput- 
ed fact  or  facts,  which  a  master  may  not  have  occasion  to  decide  upon, 
or  respecting  which  he  may  not  be  called  upon  to  report  his  opinion  to 
the  courL  And  it  would  be  tedious  to  specify  in  this  place  every  head 
of  reference  to  a  master ;  because  they  are  almost  as  numerous  as  the 
matters  subject  to  the  jurisdiction  of  the  court  itself.  It  may  be  observ- 
ed generally,  however,  that  references  to  a  master  upon  decrees  or 
decretal  orders  are  made  for  either  of  the  following  purposes :  1.  To 
take  accounts  and  make  computations ;  2.  To  make  inquiries;  3.  To 
perform  some  special  ministerial  acts  directed  by  the  court,  such  as  the 
fiale  of  property,  the  settlement  of  deeds,  the  appointment  of  new  trus- 
tees, &c. 

Competency  of  master  to  act-]  The  revised  statutes  prohibit  any 
judge,  commissioner,  or  other  judicial  officer^hom  demanding  or  receiv- 
ing any  fees,  &c.  for  giving  his  advice  in  any  matter  or  thing  pending 
before  him,  or  which  he  hus  reason  to  believe  will  be  brought  before 
him  for  decision,  or  for  drafting  or  preparing  any  papers  or  other  pro- 
ceedings relating  to  any  such  matter  or  thing ;  except  where  fees  are 
allowed  to  him  as  such  judge  or  officer,  for  such  services.(u) 

This  section  has  generally  been  considered  as  extending  to  masters 
of  this  court.  And  it  was  accordingly  decided  in  the  case  of  McLaren 
v.  Charrier^ip)  that  where  a  master  has,  in  the  character  of  a  solicitor 
or  counsellor,  given  advice,  or  prepared  any  pleadings,  &c.  in  a  cause 


(0    3  Dan.    766.     StevsnB    t.    Praed,        (n)  2  R.  S.  875,  ^  6. 
^pra.  (o)  5  Paige,  630. 

(n)    Deaprex  r.  Mitchell,  5  Mad.  67. 
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or  matter  pending  in  or  brought  before  the  court  or  has  made  or  oppos- 
ed motions  or  petitions  in  such  cause  or  matter,  or  where  his  law  part- 
ner has  been  thus  employed  or  consulted  although  not  the  solicitor  or 
counsel  onrccord,  such  master  cannot  afterwards  act  as  a  master,  or  do 
any  judicial  act  requiring  the  exercise  of  judgment  or  discretion  which 
is  in  any  way  connected  with  such  cause  or  matter. 

But  the  restrictions  of  the  statute  do  not  extend  to  a  master  who  has 
acted  merely  as  chancery  agent  of  the  solicitor  in  the  cause,  in  the  re- 
ceipt and  service  of  papers.  Nor  do  they  prevent  a  master  who  is  not 
the  solicitor  or  counsel  on  record,  from  taking  an  affidavit,  or  doing  any 
other  mere  ministerial  act.(p) 

The  statute  also  declares  a  master  who  is  solicitor  or  counsel  in  the 
cause,  or  who  is  connected  in  business  with  the  solicitor  or  counsel 
therein,  incompetent  to  act  as  master  in  such  caxLae.{q) 

The  office  of  master  is  local,  so  far  only  as  to  require  the  person  hold- 
ing: it  to  reside  in  the  county  for  which  he  was  appointed  ;(r)  and  pro- 
vided he  complies  with  this  requisition,  he  may  act  ,as  master  in  any 
county  in  the  state. 

By  the  act  of  March  4,  1840,(«)  it  is  provided  that  in  cases  of  a  refer- 
ence pending  before  a  master ;  or  where  he  has  advertised  any  property 
for  sale,  after  his  term  of  office  has  expired  but  before  a  successor  has 
been  duly  qualified ;  or  where  his  term  of  office  expires  during  the  pen- 
dency of  the  reference,  or  before  the  sale  advertised  by  him  is  complet 
ed,  he  may  proceed  in  such  reference,  or  complete  the  sale,  and  pay 
over  the  proceeds  thereof;  provided  the  same  is  done  within  six  months ; 
unless  restrained  by  an  order  of  the  chancellor  from  so  doing.  And  the 
chancellor  may,  by  order,  authorize  the  master,  after  the  expiration  of 
the  six  months,  to  proceed  and  complete  such  business. 

Previous  to  this  act,  the  master  could  not  proceed,  in  any  case,  after 
his  term  of  office  had  expired,  without  special  authority  from  the 
court.(^) 

To  what  master  references  are  to  be  made. — 1.  References  of  course.] 
An  order  for  a  reference,  when  entered  of  course — unless  it  is  a  reference 
of  exceptions — must  be  executed  by  a  master  residing  in  the  same  coun- 
ty with  the  solicitor  who  obtained  the  order,  unless  a  different  master 
is  agreed  upon  by  the  parties.    Or,  if  there  is  no  master  in  the  same 


(p)  McLaren  v.  Charrier,  supra.    See        (r)  See  1  R.  S.  101,  §  11,  (orig.  ^  9.) 
The  People  v.  Spalding,  3  Paige,  326.  (*)  Laws  of  1840,  p.  26, 6  1. 

(q)  1  ft.  S.  107,  ^  13,  (orig.  ^8.)  (/)  1  R.  S.  107,  §  14. 
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county  legally  competent,  the  order  may  be  executed  by  a  master  in  an 
adjoining  connty.(fi) 

2.  Special  order  of  reference,]  If  the  reference  is  by  a  special  order 
or  decree  of  the  court,  it  may  be  made  to  any  particular  master  by 
name,  or  to  any  master  in  a  particular  county  or  place,  in  the  discretion 
of  the  court.  And  if  no  particular  master,  or  county,  or  place  is  speci- 
fied, the  order  or  decree  must  be  executed  by  an  injunction  master  or  a 
taxing  or  exception  master  only  ;  unless  some  other  master  is  agreed 
upon  by  the  paTties.(i?) 

Where  the  decree  directing  a  reference  is  general,  if  the  parties  do 
not  agree  upon  a  master  to  execute  the  same,  the  party  entitled  to 
prosecute  the  decree  must  carry  it  into  the  office  of  an  injunction  master, 
or  of  a  taxing  or  exception  master ;  and  it  is  irregular  to  carry  it  into 
the  office  of  an  ordinary  master  to  be  executed,  except  by  consent.(M?) 

3.  References  in  New  York  city.  An  order  of  reference,  when  ob- 
tained of  course  by  a  s'>'icitor  residing  in  the  city  of  New- York,  unless 
it  is  a  reference  of  exceptions,  must  specify  the  name  of  the  master.  If 
the  parties  or  their  solicitors  do  not  agree  upon  a  master  to  be  designat- 
ed in  the  order,  the  register,  assistant  register,  or  clerk  entering  the  same, 
must  select  the  name  of  one  of  the  masters  residing  in  that  city,  by  lot, 
to  be  inserted  therein.  And  if  such  master  is  absent  from  the  city,  or 
is  interested  in  the  object  of  the  reference,  or  otherwise  legally  disquali- 
fied from  executing  the  order,  the  name  of  another  is  to  be  selected  in 
the  same  manner.C:?) 

The  act  of  March  4th,  1840,  concerning  masters  in  chancery,^y)  au- 
thorizes the  assistant  vice  chancellor  of  the  first  circuit  to  execute  the 
powers  and  duties  of  masters  in  chancery,  in  such  cases  as  the  chancel- 
lor may  direct,  in  the  same  manner  as  other  vice  chancellors  may  exe- 
cute such  duties.  In  pursuance  of  this  section,  the  chancellor  made  an 
order,  on  the  24th  of  March,  1840,  by  which  the  assistant  vice  chancel- 
lor of  the  first  circuit  is  designated  as  tho  injunction  master  of  that  cir- 
cuit. And  he  is  authorized  to  execute  every  power  and  duty  which  the 
former  injunction  master,  as  such,  was  authorized  to  execute.  In  other 
cases  also,  where  hy  the  rules  and  practice  of  the  court  a  reference  to 
compute  the  amount  due  upon  a  mortgage,  or  any  other  reference,  is 
to  be  executed,  (except  references  in  causes  belonging  to  the  fourth 
class  of  calendar  cases,)  or  whore  any  other  duty  is  to  be  performed  by 


yu)  Rule  99. 
(v)  Idem. 

(it)   Qaackenbash  ▼.   Leonard,  in 
Chan.  FebVy  81,  1843. 


(x)  Rule  99. 

(y)  Laws  of  1840,  p.  S6,  ^  3. 
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an  ordinary  master,  such  reference  may  be  executed,  or  such  duty  may 
be  performed,  by  the  said  assistant  vice  chancellor,  with  his  assent ; 
although  no  special  directions  to  that  effect  are  contained  in  the  order  of 
reference,  or  otherwise. 

4.  References  of  exceptions.  A  reference  of  exceptions  is  to  be  ex- 
ecuted  by  such  vice  chancellor  as  may  be  agreed  upon  by  the  parties, 
with  his  assent,  or  by  an  exception  master  who  may  be  thus  agreed  up- 
on, or  by  the  exception  master  who  is  nearest  or  most  convenient  to  the 
residence  of  the  solicitor  of  the  party  excepting,  or  to  the  residence  of 
the  solicitor  of  the  adverse  party,  and  who  is  legally  competent  to  exe- 
cute the  reference.  But  when  the  solicitors  of  both  parties  reside  more 
than  thirty  miles  from  any  exception  master  who  is  competent  to  act, 
the  reference  may  be  executed  by  any  other  master  nearest  or  most  con- 
venient to  the  residence  of  either  of  such  solicitors,  or  bv  the  nearest 
exception  master.(;7) 

5.  W/iere  there  has  been  a  previous  reference.  Where  there  has  been 
one  reference  on  exceptions  to  an  answer,  if  a  second  or  third  answer  is 
referred  for  insufficiency,  on  the  old  exceptions,  it  should  be  referred  to 
the  same  master,  if  he  is  still  in  office  and  is  legally  competent  to  act  in 
the  case.(a) 

Change  of  master.  After  a  cause  has  been  referred  to  a  master,  it 
cannot  be  withdrawn  from  that  master  without  an  order  of  the  court. 
And  such  an  order  will  not  be  made,  unless  on  very  special  occasions, 
such  as  the  incapacity  of  the  master,  from  illness,  to  attend  to  the  busi- 
ness ;  which,  to  justify  such  a  removal,  must  be  shown  to  be  of  a  very 
urgent  nature.(6)  In  one  case,(c)  it  appears  that  Lord  Eldon  directed 
a  cause  to  be  removed,  on  the  allegation  of  counsel,  that  he  found  the 
master  in  such  a  state,  from  his  advanced  age  and  infirmity,  that  it  was 
not  proper  to  go  into  the  business  before  him.  Sometimes,  where  a 
master  has  died  and  a  successor  has  not  been  appointed,  the  court  will 
make  an  order  that  the  cause,  if  the  matter  of  the  reference  requires  im- 
mediate attention,  should  be  transferred  to  another  master.(e{) 

Fixing  time  and  place  of  hearing.]  Upon  bringing  into  the  master's 
office  a  decree  or  order  of  reference,  the  master  must  assign  a  day  and 
place  for  hearing  the  parties.(6) 

It  is  customary  to  deliver  to,  and  leave  with  the  master,  a  certified 
copy  of  the  decree  or  order  of  reference  for  his  use.    And  this  has  rc- 


(z)  Role  99.  (e)  Anon.  9  Yes.  341. 

(a)  L9ggeti  r.  Dabois,  3  Paige,  477.  (d)  2  Dan.  793. 

(b)  9  Dan.  791 .  (e)  Rule  100. 
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cently  been  held  to  be  absolutely  necessary.  Thus,  in  the  case  of 
QMackenhushy.  Ijeimard^{f)  the  chancellor  decided  that  it  is  irregular 
for  the  master  to  issue  a  summons  to  proceed  upon  a  reference,  until  the 
decree  is  actually  entered  and  an  authenticated  copy  thereof  brought 
into  his  office.  The  possession  of  the  decree  or  order  of  reference  by 
the  master  is  necessary,  not  only  that  he  may  know  he  has  authority  to 
execute  the  reference  and  to  summon  parties  to  appear  before  him,  but 
also  to  enable  him  to  exercise  a  proper  discretion  in  fixing  a  reasonable 
time  for  the  service  of  the  summons  upon  the  parties  who  are  to  attend 
before  him,  in  reference  to  the  nature  of  the  matters  to  be  inquired  into, 
and  the  residence  of  such  parties  and  their  solicitors.(g') 

The  discretionary  power  committed  to  the  master,  in  this  respect  by 
the  100th  rule,  must  be  exercised  in  such  a  manner  as  to  do  justice  to 
both  parties.  And  he  should  not  permit  the  party  who  has  the  prosecu- 
tion of  the  reference,  to  fix  the  time  and  place  thereof,  and  the  time  of 
service  of  the  summons,  so  as  to  suit  his  own  convenience  only.(A) 

Summons. 

Nature  and  farm,]  The  parties  who  are  interested  in  the  subject  mat* 
ter  of  the  reference,  are  brought  before  the  master  by  means  of  a  sum* 
mons  or  warrant. 

A  summons  is  a  paper  entitled  in  the  cause  and  signed  by  the  mastery 
appointing  a  time  and  place  for  the  parties  concerned  to  attend  him  on 
the  matter  of  the  reference.  The  summons  itself  is  very  general  in  its 
form ;  but  it  is  usually  followed  by  an  underwriting,  or  memorandum  ex- 
pressing the  object  of  the  attendance. 

A  summons  may  be  issued  by  the^  master  to  compel  the  attendance  of 
parties  for  various  purposes,  during  the  progress  of  the  reference,  as 
well  as  to  bring  them  before  him  primarily. 

The  100th  rule  requires  the  master,  before  whom  a  reference  is  to  be 
had,  to  give  to  the  party  bringing  in  the  decree  or  order  of  reference,  a 
summons  for  the  adverse  party  to  attend  at  the  day  and  place  appoint- 
ed by  him. 

The  summons  for  this  purpose,  is  usually  in  this  form : 

[  Title  of  cause.]  "  By  virtue  of  an  order  of  reference  in  this  cause, 
dated  the  .  .  .  day  of .  . .  ,  I  do  appoint  the  . . .  day  of .  .  .  at .  .  .  o'clock 


(/)  In  Chancery,  Feb.  21,  1843.  (h)  Ibid. 

(g)  Ibid. 
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in  the  ... .  noon,  at  my  office,  in  the  village  of  . . . . ,  to  consider  of  the 

matter  referred.    At  which  time  and  place  all  parties  concerned  are  to 

attend. 

Dated  the day  of )  A.  B.,  Master  in  Chancery." 

. . . . ,  1843.  ) 

Under  the  old  practica  the  attendance  of  a  party  apon  a  summons  was 
not  required  of  him  until  the  second,  and,  in  some  cases,  not  before  a 
third  summons  had  been  served  upon  him.(t')  But  now,  every  sum;* 
mons  for  attendance  before  a  master,  is  to  be  considered  peremptory.(A:) 

Underwriting,]  This  summons  should  be  properly  underwritten,  or 
the  nature  of  the  reference  to  be  proceeded  in,  or  the  object  of  the  at- 
tendance should  be  stated  in  the  body  of  the  summons.(/)  It  is  not'ab^ 
solutely  necessary  that  the  summons  should  be  underwritten  ;  nlihough 
that  is  the  usual  pFacti€e.(m)  But  the  master,  before  he  signs  it,  should 
see  that  it  is  properly  underwritten^  or  that  there  is  sufficient  appearing 
in  the  body  thereof  to  apprise  the  party  upon  whom  it  is  served,  of  the 
nature  of  the  proceedings  which  are  to  be  had  before  the  master.(n) 
Even  upon  a  general  summons,  however,  if  the  party  was  not  misled^  per- 
haps the  court  ought  not.  to  set  aside  the  proceedings  for  irregular* 
ity.(o) 

The.  form  of  the  underwriting  is  as  follows : 

<^  To  proceed  upon  the  exceptions  to  the  answer  of  the  defendant 
J.  S." 

This,  13  its  name  implies,  is  written  at  the  foot  of  the  summons ;  and 
need  not  be  signed  by  the  master. 

5*  ruice  of  summons.]  The  summons  must  be  served  on  the  adverse 
party  or  his  solicitor  such  time  previous  to  the  day  appointed  for  hear- 
ing as  the  master  may  deem  reasonable,  and  shall  direct — taking  into 
consideration  the  nature  of  the  matters  to  be  examined,  and  the  resi- 
dence of  the  parties.(/i) 

But  the  time  of  service,  unless  otherwise  ordered  •  by  the  court,  must 
not  be  less  than  two  days,  where  the  solicitor  of  the  adverse  party  re- 
sides in  the  city  or  town  where  the  hearing  is  to  take  place,  and  not  less 


(i)  1  Newl.  Pr.  324.  (m)  Id.  278. 

{k)  Role  104.      The  60th  of  the  Eng-  (n)  Id.  ib. 

iish  Orders  of  1828,  is  the  same.  (0)  Id.  ib. 

(/)    Manhaitaa   Co.    r.     Evertsoiif     4  (p)  Rule  lao. 
Paige,  276. 

Yoi..  I.  60 
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than  four  days  where  he  resides  elsewhere,  not  exceeding  fifty  miles 
from  the  place  of  hearing,  nor  less  thati  six  days  if  over  fifty,  nnd  not 
exceeding  100  miles ;  and  where  he  resides  more  than  100  miles  from 
the  place  of  hf*aring,  not  less  than  eight  days.(9) 

Ry  the  122d  rule,  in  all  services  of  orders,  notices,  and  proceedings, 
where  a  time  is  given  or  stated,  the  time,  unless  otherwise  expressly  pro- 
vided, shall  be  taken  to  be  one  day  inclusive  and  one  day  exclusive. 
But  if  the  time  expires  on  Sunday,  the  whole  of  the  succeeding  day 
shall  be  included. 

In  computing  the  time  of  service  of  a  summons,  the  whole  of  the  day 
on  which  the  same  was  served  is  to  be  excluded.(r) 

At  the  foot  of  the  summons  the  master  also  directs  within  what  time 
he  same  is  to  be  served,  as  follows : 

''  I  direct  that  the  above  summons,  be  served  on  the  defendant,  or  his 
solicitor,  two  days  previous  to  the  day  appointed  tlierein. 

A.  B.,  Master  in  Chancery." 

The  chancellor  has  decided  that  a  personal  service  of  the  summons 
upon  the  party  himself,  to  attend  before  the  master  and  to  produce  or 
execute  papers,  or  to  be  examined,  under  a  decree  or  order  of  the  court, 
is  not  necessary  for  the  purpose  of  bringing  such  party  into  contempt 
for  disobeying  the  summons ;  a  service  upon  his  solicitor  alone  being 
snfi]cient.(«) 

Prosecution  of  the  Decree  or  Order  of  Reference. 

As  a  general  rule,  the  party  obtaining  an  order  of  reference  is  en- 
titled to  the  prosecution  thereof,  in  the  first  instance.  And  where  a  de- 
cree  is  made  on  the  hearing,  directing  a  reference  in  which  both  parties 
have  an  interest,  the  complainant's  solicitor  is  entitled  to  prosecute  the 
reference;  unless  the  court,  in  making  the  decree,  thinks  proper  to 
commit  the  prosecution  thereof  to  the  other  party.(/) 

In  order,  however,  to  prevent  delay  in  the  prosecution  of  the  decree 
or  order  jof  reference  by  the  party  whose  duty  it  is  to  prosecute  it,  it  is 
provided  by  the  101st  rule  that  if  such  party  does  not  procure  and  serve 
the  summons  within  thirty  days  after  the  decree  or  order  is  entered, 


{q)  Rule  100.  (/)  Quarkenbubh  ▼.  Leonard,  in  chan- 

(r)  See  Vandenburgh  v.  Van  Renase-  eery,  Feb'y  ^1, 1843.     Biddulph  ▼.  Fits- 

U?r,  e  Paige,  147.  Rerald,  Causae  dt  Scul.  434.     2  Dao.  792. 

(f)  Merrht  v.  Annan,  7  Paige,  151.  Ben.  Off.  Maat.  6. 
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any  other  party  or  person  interested  in  the  matter  of  the  reference  shall 
be  at  liberty  to  apply  to  the  court,  by  motion  or  petition,  to  expedite  the 
prosecution  of  the  decree  or  order. 

The  chancellor  has  lately  decided  that,  nnder  this  rule,  if  the  com- 
plainant's soh'citor  neglects  to  carry  the  decree  into  the  master's  office, 
and  to  take  out  and  serve  a  summons  upon  the  defendants  solicitor 
within  the  thirty  days,  the  latter  should  apply  to  the  court,  upon  notice 
to  the  2|dverse  party,  to  have  the  prosecution  of  the  reference  committed 
to  him ;  or  for  such  other  order  as  may  be  proper  to  expedite  the  pro- 
ceed ings.(u) 

The  lOlst  rule  also  provides,  that  if  after  the  proceedings  have  been 
commenced  by  the  service  of  a  summons  to  attend  before  the  master, 
the  party  entitled  to  prosecute  such  decree  or  order  does  not  proceed 
with  due  diligence,  the  master  shall  be  at  liberty,  upon  the  application 
of  any  other  person  interested,  either  as  a  party  to  the  suit  or  as  coramg 
in  to  prove  his  debt  or  establish  a  claim  under  the  decree  or  order  to 
commit  to  him  the  prosecution  of  the  reference.(t;) 

It  has  been  decided,  that  where  a  party  wishes  to  take  from  the  com* 
plainaut's  solicitor  the  prosecution  of  a  decree  or  reference,  under  this 
clause  of  the  rule,  he  should  give  to  the  solicitor  of  the  complainant 
notice  of  the  application  to  the  master,  and  of  the  papers  upon  which  it 
is  founded.  Or,  he  should  deliver  to  the  master  the  evidence  of  the 
complainant's  neglect,  and  procure  a  summons  for  the  adverse  party, 
underwritten  to  show  cause  why  the  prosecution  of  the  decree  should 
Dot  be  taken  from  him  and  committed  to  the  applicant.  And  that 
upon  the  return  of  this  summons,  the  master  should  proceed  to  decide 
the  question  ;  after  giving  the  party  a  reasonable  time  to  answer  the 
affidavits  aud  other  evidence  upon  which  the  application  was  founded, 
if  copies  thereof  have  not  been  served  with  the  summons.(i£;) 

It  was  also  settled,  in  the  case  last  referred  to,  that  where  the  evidence 
of  the  want  of  due  diligence  exists  in  the  master's  office,  the  master's 
certificate  or  the  fact  is  all  that  is  required.  But  that  the  complainant  is, 
in  all  cases,  entitled  to  notice  of  what  is  intended  to  be  used  as  evidence 
against  him  upon  the  application. 

The  master's  decision  under  this  rule  is  not  conclusive'5  and  if  he  re- 
fuses the  application  to  commit  the  prosecution  of  the  reference  to  an- 


(a)  Qiiackenbush  ▼.  Leonard,  svpra.  (w)  Holley  t.  Glover,  0  Paige,  9.    Set 

(0)  See  HoUey  v.  Glover,  0  Paige,  9.        ileo  Quackenbutb  v.  Leonard,  iuyra. 
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other  party,  the  court  may,  upon  ji  proper  application  for  that  purpose, 
eommit  the  prosecution  to  such  party .(i:) 

And  the  court  may  commit  the  prosecution  <o  another  parly,  although 
the  suit  has  abated,  if  the  party  who  is  entitled  to  prosecute  the  order 
of  reference  negiects  to  revive  the  suit.(y) 

Regulating  coarse  of  PrQceedings. 

At  the  time  and  place  appointed  in  the  summons  for  the  hearing  of 
the  parties,  the  master  must  proceed  to  regulate,  as  far  as  may  be,  the 
manner  of  its  execution  ;  as  for  example,  to  state  what  parties  are  en- 
titled to  attend  future  proceedings,  to  direct  the  necessary  advertise- 
ments, and  to  point  out  which  of  the  several  proceedings  may  properly 
be  ,s:oinor  on  pari  passu  ;  and  as  to  what  particular  matters  interroga- 
tories for  the  examination  of  the  parties  appear  to  be  necessary  ;  and 
whether  the  matters  requiring  evidence,  shall  be  proved  by  affidavit  or 
by  examination  of  witnesses  ;  and  in  the  latter  case,  if  necessary,  to  is- 
sue his  certificate  for  a  commission.  And  if  the  master  shall  think  it 
expedient  so  to  do,  he  may  then,  or  upon  any  subsequent  attendanee, 
end  from  time  to  time,  as  circumstances  may  require,  fix  the  time  with- 
in or  at  which  any  proceedings  before  him  shall  be  had.{z) 

U{)on  the  return  of  the  first  summons,  the  master  should  regulate  the 
manner  of  executing  the  reference,  and  the  several  steps  to  be  taken  by 
the  parties,  so  far  as  it  can  then  foe  conveniently  done  :  and  at  any  sub- 
sequent attendance  of  the  parties  before  him,  he  should  give  such  fur- 
ther directions  in  relation  to  the  proceedings  as  may  become  necessary, 
in  the  progress  of  the  reference.(a) 

It  is  to  be  observed,  that  if  either  party  intends  to  make  use  of  affida- 
vits as  evidence,  upon  the  reference,  he  should,  upon  the  return  of  the 
first  summons,  apply  to  the  master  for  permission  to  do  so.  For  it  has 
been  decided  that  if  the  master  does  not  decide,  at  the  time  appointed 
for  considering  the  decree,  to  admit  affidavits  as  evidence,  he  cannot 
afterwards  receive  them,  unless  by  consent.(6) 

Master^ s  right  to  proceed  de  die  in  diem,]  Formerly  a  master  could 
not  proceed  with  a  reference  de  die  in  diem^  without  a  special  order  of 
the  court.(c)    But  by  the  102d  rule,  (which  corresponds  with  the  58th 


(x)  Wyatt  T.  Sadler,  5  Sim.  460.  (a)  Story  t.  Brown,  4  Paige,  1 13. 

(y)  Cook    .  Bolton,  5  Ruta.  883.  (Jb)  Gibba.  ▼.  Payne,  4  Sim.  654. 

(z)  Role  lAd.    Eog,  Orders  of  1188,  U)  PurctU   ?.  MeNamara,  11   Ves. 

Oi^er  6k  3618. 
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of  the  English  Orders  of  1828,)  the  master  is  permitted  to  proceed  cb 
die  in  diem^  or  by  adjournment  from  time  to  time,  as  he  may  think 

projier. 

When  he  may  proceed  ex  parte,]  When  some,  or  one,  but  not  all  of 
the  parties,  attend  the  master  at  the  time  and  place  appointed,  whether 
the  same  is  fixed  by  the  master  personally,  or  upon  a  summons,  the 
master  may  proceed  ex  parte  if  he  thinks  it  expedient,  considering 
the  nature  of  the  case.  And  if  he  has  proceeded  ex  parte,  such  pro- 
ceeding shall  not  be  reviewed  by  him,  unless,  upon  a  special  appli- 
cation to  him  by  the  party  who  was  absent,  the  master  shall  be  satisfied 
such  party  was  not  guilty  of  wilful  delay  or  negligence.  And  then 
only  upon  payment  of  all  costs  occasioned  by  his  non-attendance.  Such 
costs  to  be  certified  by  the  maister,  at  the  time,  and  paid  by  the  party 
or  his  solicitor  before  he  shall  be  permitted  to  proceed  on  the  warrant 
to  review.(rf) 

Parties  entitled  to  attend  the  Master. 

It  has  already  been  mentioned  that  the  master,  upon  the  return  of  the 
first  summons,  may  state  what  parties  may  attend  subsequent  proceed- 
ings before  him.  The  wide  discretion  given  to  the  master  in  this  par- 
ticular, by  the  rule,  is  doubtless  to  be  exercised  in  subserviency  to  the 
well  established  principles  of  the  court  respecting  parties  in  equity. 

General  rule.]  The  general  rule  of  the  court  appears  to  be  that  all 
parties  beneficially  interested,  either  in  the  estate,  or  in  the  fund  in 
question,  are  entitled  to  attend  before  the  master  on  all  those  proceed- 
ings which  may  affect  their  interests,  or  increase  or  diminish  their  pro- 
portion in  the  fund.  Thus,  all  parties  entitled  to  a  distributive  share 
of  a  residue  are  entitled  10  attend  on  those  proceedings  which  tend  to 
increase  or  diminish  the  residuary  fund.(e)  The  only  exception  to 
this  rule  appears  to  be  the  case  of  a  reference  to  the  master  of  the  title 
to  an  estate  purchased  under  a  decree  ;  in  which  case  the  master  will 
only  allow  the  vendor's  solicitor  to  attend  before  him  on  the  inquiry.(/) 
This  rule,  however,  is  subject  to  some  limitations,  if  the  fund  distribu- 
table under  a  will  is  sufficient.  Thus,  general  legatees  only  are  allow- 
ed to  attend  on  those  proceedings  which  strictly  affect  or  relate  to  their 
legacies,  and  not  on  th6  general  proceedings.  But  if  the  fund  is  not 
sufficient  to  pay  the  legacies  in  full,  they  are  entitled  to  attend  all  pro^ 


(«0  Rule  104.  (/)  M-  •*• 

(«)  9Simtb,0U 


478  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.     [Book  II. 

ceedings  which  relate  to,  or  may  affect  the  fund  out  of  which  they  are 
to  be  paid.(^) 

Persons  entitled  to  real  or  personal  estate.]  Parties  entitled  only  to 
the  personal  estate  are  not  entitled  to  attend  those  proceedings  which 
affect  the  real  estate  alone.  And  the  conirerse  of  the  rule  prevents 
those  interested  solely  in  the  real  estate,  from  interfering  with  proceed- 
ings relating  exclusively  to  the  personal  estate ;  supposing  always  that 
these  proceedings  have  no  collateral  bearing  on  each  other.  For  if 
either  fund  may  be  affected  by  the  deficiency  of  the  other,  eacli  party 
may  be  indirectly  interested  in  both,  and  is  then  entitled  to  atteud.(A) 

Trustees,]  Trustees  are  not  allowed  (except  in  proceedings  carried 
on  by  themselves,)  to  attend  before  the  master  in  cases  where  all  the 
cestuis  que  trust  are  before  the  court.  But  if  there  are  any  parties  in 
being,  or  who  may  come  into  being,  who  may  become  interested,  and 
whose  interests  are  only  represented  by  the  trustees,  and  are  not  too 
remote,  the  trustees  will  be  allowed  to  attend  the  proceedings  affecting 
those  interests.(t) 

If  a  receiver  of  an  infant's  estate  has  been  appointed,  and  that  infant 
is  tenant  in  tail  in  possession  ;  and  there  is  no  direction  in  the  will  or 
settlement  for  the  rents  to  accumulate,  the  trustees  cannot  attend  on 
passing  the  receivers  account,  although  they  may  represent  an  interest 
not  in  esse  ;  for  in  the  event  of  the  infant's  dying  under  age,  the  accu- 
mulations will  go  to  the  next  of  kin.(A:) 

Executf^s.]  An  executor,  as  the  legal  representative  of  his  testator, 
is  entitled  to  attend  on  all  proceedings  relating  to  the  charges  of  cred- 
itors seeking  payment  out  of  the  personal  estates.  But  after  there  has 
been  a  report  of  debts,  if  all  the  parties  interested  in  the  personal  estate 
are  before  the  court,  he  is  only  entitled  to  attend  on  those  proceedings 
in  which  he  is  personally  interested  as  an  accounting  parly.(/) 

Persons  having  charges.'\  Parties  having  charges  on  an  estate,  or  on 
a  fund,  are,  if  the  estate  or  fund  is  sufficient,  entitled  only  to  attend  on 
the  proceedings  brought  in  by  themselves.  But  if  there  is  a  deficient 
fund,  each  incumbrancer  is  entitled  to  attend  on  the  charg<es  of  those  in- 
cumbrancers who  claim  a  priority  over  him,  but  not  on  those  who  do 
not  charge  to  be  of  a  prior  dote  to  his  security.(m) 

Creditors,]  The  same  rule  applies  to  creditors  coming  in  to  prove 
their  debts  under  a  decree.(n) 


(/r)  d  Smith,  02.  (0  Id.  ib. 

(A)  Id.  ib.  (m)  Id.  ib. 

(t)  Id.  03.  (n)  Hare  r.  Rom,  9  Vtt.  658. 

{k)  Id.  ib. 
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Quasi  parties.]  The  rule  that  all  ^lersons  interested  in  the  result  are 
entitled  to  attend  before  the  master,  applies  not  only  to  those  who  are 
parties  to  the  restrictions,  but  to  those  who  are  quasi  parties,  by  having 
come  in  under  the  decree  and  established  a  claim ;  who,  subject  to  the 
general  rules  already  mentioned,  are  entitled  to  nptice  of  all  proceedings 
which  affect  their  interests.(o) 

,  On  bill  taken  pro  confesso.]  Where  a  defendant,  after  appearing  in 
the  cause,  has  suffered  the  bill  to  be  taken  pro  confesso  against  him 
and  a  decree  to  be  made,  for  want  of  an  answer,  as  well  as  in  cases 
where  the  decree  has  been  made  upon  the  answer  of  the  party,  it  is  ne- 
ressary  to  serve  him  with  warrants  upon  all  proceedings  in  the  master's 
office  by  which  his  interests  are  in  any  way  affected.(p)  And  in  a  case 
where  a  decree  had  been  made  against  a  (!efendant  pro  confesso^  and 
upon  the  cause  coming  on  before  the  court,  for  further  directions,  upon 
the  master's  report,  it  appeared  that  the  complainant  had  not  served  the 
defendant  with  notice  of  the  proceedings  under  the  decree,  before  the 
master,  it  was  ordered,  although  no  person  appeared  for  the  defendant 
that  the  order  confirmiug  the  report  should  be  discharged  and  the  re- 
port taken  off  the  file,  and  that  the  account  should  be  taken  by  the  mas- 
ter  de  7iovo.{q) 

A  distinction,  in  this  respect,  exists  between  decrees  pro  confesso  un- 
der the  statute,  for  want  of  appearance,  and  decrees  pro  confesso^  for 
want  of  an  answer.  In  the  former,  there  l)eing  no  one  w  horn  the  com- 
plainant can  serve,  all  the  proceedings  must  necessarily  be  ex  parteJr) 

Right  of  parties  to  take  copies.]  Parties  who  have  a  right  to  attend 
upon  the  reference^  are  entitled  to  take  copies  of  all  proceedings  in 
writing  brought  into  the  master's  office,  which  in  any  way  affect  their 
interest ;  and  will  be  allowed  the  costs  of  such  copies  in  taxation.(5) 
And  this  right  extends  not  only  to  the  copies  of  such  matters  brought  in 
by  the  complainant,  but  to  such  as  are  brought  in  by  co-defendants.  In 
fact,  the  right  is  solely  regulated  by  the  influence  of  the  proceeding  upon 
the  estate  or  fund,  and  interest  of  the  party  claiming  to  attend  in  the 
result  of  that  proceed ing.(/) 

Mode  of  correcting  master^s  decision  as  to  parties.]  If  the  master  re- 
fuses to  allow  a  party  to  attend  before  him  who  thinks  he  has  a  right  to 
do  so,  the  proper  method  of  obtaining  the  opinion  of  the  court  upon  the 


(0)2  Dan.  804.  (r)  Thompson  v.  TroUer.  cited  3  My. 

(p)Kiagj.   Bryant,  3  My.  &    Craip,  &  Craig,  183.    2  Dan.  805. 

101.   Dominicetii  ▼.  Latti,  2  Dick.  588.  GO  3  Smith,  91,2. 

(q)  Parry  v.   Parryman,   cited  2  Dan.  (/}  Id.  92. 
Pr.  605. 
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question,  is  to  present  a  petition  praying  that  the  party  may  be  permit- 
ted  to  attend  the  master  on  the  reference.(tt) 

A  copy  of  this  petition,  with  notice  of  presenting  it  should  be  served 
upon  all  the  parties  interested  in  the  reference. 

Production  of  Docummits, 

When  cmd  how  directed.]  Almost  every  decree  ordering  a  reference 
to  a  master,  contains  a  dh'ec' ion  that  the  parties  produce  before  him, 
upon  oath,  all  deeds,  books,  papers  and  writings  in  their  custody  or 
power,  relating  to  the  matter  of  the  reference,  and  that  the  parties  be 
examined  upon  interrogatories  as  the  master  shall  direct.(r)  The  words, 
"  as  the  master  shall  direct,"  apply  to  both  branches  of  the  direction, 
viz.  to  the  production  of  deeds,  &c.  and  to  the  examination  on  interroga- 
tories. And  they  are  considered  important  as  vesting  the  master  with  a  dis- 
cretion upon  the  subject  of  production  ;  so  that  where  they  were,  by  ac- 
cident omitted  in  the  decree,  they  were,  on  motion,  ordered  to  be  added.(t£') 

The  103d  rule  directs  t!  at  where,  by  any  decree  or  order  of  the  court, 
books,  papers,  or  writings  are  directed  to  be  produced  before  the  master 
for  the  purposes  of  such  decree  or  order,  it  shall  be  in  the  discretion  of 
the  master  to  determine  what  books,  papers,  or  writings  are  to  be  pro- 
duced, and  when  and  for  how  long  they  are  to  be  left  in  his  office.  Or, 
in  case  he  should  not  deem  it  necessary  that  they  should  be  left,  or  de- 
posited in  hi>  officr,  ihen  hemay  give  directions  for  the  inspection  there- 
of by  the  parties  requiring  the  same,  at  such  time  and  in  such  manner  as 
he  shall  deem  expedient. 

This  rule  is  precisely  similar  to  the  60th  English  order  of  1828 ;  un- 
der which  it  has  been  held  that  the  master  has  a  right  to  require,  by  his 
warrant,  that  all  such  documents  as  he  shall  think  proper  shall  be  left 
in  his  office.  And  that  a  refusal  to  leave  them,  in  pursuance  of  such  a 
warrant,  will  be  considered  a  disobedience  of  the  originpl  order  of  the 
court  directing  their  production,  and  may  be  treated  accordingly.(jr)  So, 
where  books  and  papers  are  brought  into  the  master's  office  in  compli- 
ance with  an  order  of  the  court,  or  by  a  third  person,  as  evidence  in 
favor  of  either  of  the  parties  to  the  reference,  it  is  a  contempt  of  court 
to  take  such  papers  out  of  the  custody  of  the  master  without  his  con- 
sent and  contrary  to  his  direction.(y) 


(m)  2  Din.  803.  («)  Shirley  ▼.  E»rl  Ferress,  I  Rum.  ft 

(v)  Seaton  on  Decrees,  11.  My.  35. 

(w)   Panderson  v.  Dixon.  6  M&d.  191.        (y)  Wells  ▼.  Gleo.  in  Cbaooery,  JtnrV 

Ben.  Off.  of  Mast.  69.  16th,  1830. 
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It  has  been  decided  that  although  the  language  of  the  decree  is  gener^ 
al  that  the  parties  produce  all  books^  papers,  icc.^  the  master  is  to  ex" 
ercise  a  discretion  iu  determining  what  books  and  papers  are  necessary 
to  be  produced.(jt)  If  he  certifies,  therefore,  that  the  party  has  not  pro* 
duced  them,  the  court  will  not  look  at  the  excuse  of  a  proffer  of  inspec* 
tion  in  another  place.(a) 

But  this  discretion  of  the  master  is  limited  by  the  rules  which  guide 
the  court  in  compelling  a  discovery  and  production  of  documents  in 
other  cases<(6) 

Summons  for  production,]  The  mode  of  proceeding  to  enforce  the 
production  and  deposit  of  documents,  is  by  taking  out  and  serving  a  war- 
rant in  the  Usnal  form^  underwritten  to  the  following  eflfcct : — <<  At 
which  time  the  defendant  is  to  produce  before  me,  and  deposit  in  my 
office,  all  such  deeds,  books,  and  papers  as  are  in  his  custody  or  power^ 
relating  to  the  matters  referred  to  me.^  Should  any  particular  docu** 
ments  have  been  mentioned  in  any  answer  or  examination^  or  in  any 
schedule  or  other  proceeding,  they  may  be  referred  to  in  the  under- 
writing to  the  warrant.(c)  But  a  party  can  only  be  ordered  to  bring 
in  documents  specified  in  any  pleading,  examination,  or  schedule, 
or  other  proceeding  in  cases  where  such  pleading,  &c.  can  be  read 
as  an  admission  against  such  party<  And  the  master^s  certificate  of 
a  defendant's  default  in  the  production  of  papers,  founded  on  an  ad- 
mission contained  in  the  answer  of  another  party,  will  be  irregular.((2) 

If  the  party  is  prepared  to  bring  in  such  deeds^  &c<  as  may  be  in  his 
possession,  custody,  or  power,  a  schedule  of  them  should  be  made  out, 
and  an  affidavit  that  the  items  contained  in  such  schedule  are  the  only 
deeds,  &c<  in  the  party's  custody  or  power  relating  to  the  matters  in 
question,  having  been  sworn,  it  is  deposited,  together  with  the  deeds, 
&c«  in  the  master's  office.  And  of  this  the  master  grants  a  certificate.(0) 
This  certificate  is  confined  merely  to  the  fact  of  the  deeds^  &c,  mention- 
ed in  the  affidavit  having  been  produced  by  the  party  ;  without  stating 
whether  the  master  is  satisfied  with  the  production.  Nor  is  it  usual  to 
call  upon  the  master  to  make  such  acertificate.(/) 

Upon  the  books,  &c.  being  produced  before  the  master,  those  parts 
which  do  not  relate  to  the  subject  of  the  litigation  may  be  sealed  up« 


(i)  In    the  maUer  of  the  Parishes  of  (c)  3  Dan.  807.  n. 

Liantrisant,  1  Ross.  &  My.  35.     Henna  (</)  Kemp-T.  Wade,  3  Keeni  087. 

V.  Donn,  Mad.  &  Geld.  340.  (e)  Bennett's  OflT.  Mast.  70. 

(a)  Henna  t.  Dunn,  supra,  (/)  Cotton  t<  Hanrey,  13  Yes.  30I« 

(3)  Bennett's  Off.  Mast.  78. 
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And  it  is  a  contempt  of  the  court  for  the  adverse  party  to  break  open 
the  parts  thus  sealed  up.{g) 

If  there  is  reason  to  suppose  that  the  party  has  not  made  a  full  dis- 
closure, all  parties  interested  in  the  production  or  delivery  of  the  books, 
&c.  may  examine  such  party  as  to  the  fact  whether  the  order  of  the 
court  has  been  fully  and  fairly  complied  with.(A)  In  such  cases  the 
master  should  allow  a  reasonable  time  to  inspect  the  books  and  papers 
delivered,  and  to  prepare  interrogatories  for  the  examination  of  the  par- 
ty, if  necessary.(i) 

Further  time  for  producing.]  If  the  party  is  not  prepared  to  bring 
in  the  documents  at  the  time  appointed,  his  solicitor  should  attend  upon 
the  return  of  the  warrant,  and  apply  to  the  master  for  further  time  to 
do  so,  according  to  the  circumstances.(A:)  Or,  if  he  wishes  to  take  the 
masters  opinion,  under  the  discretionary  power  ^iven  to  him  by  the 
nile,  as  to  whether  all  the  documents,  d&c.  should  be  produced,  he  should 
attend  for  that  purpose  upon  the  return  of  the  summons ;  when  the  mas- 
ter will  direct  what  documents  are  to  be  produced,  and  fix  a  time  for 
bringing  them  in.(/) 

If  the  party  requires  further  time  to  enable  him  to  produce  documents 
before  the  master,  and  the  latter  will  not  extend  it,  the  party  may  apply 
to  the  court,  by  motion  ;(m)  and  having  obtained  time,  he  may  apply 
for  and  obtain  a  still  further  extension.(n)  He  must  make  such  appli- 
cation, however,  before  he  is  in  contempt,  i.  e.  before  the  period  limited 
by  the  order  nisi  for  the  production  of  the  documents  has  expired  ;  be- 
fore which  time  he  will  not  have  incurred  any  contempt  and  will  not  be 
liable  for  the  costs  of  the  certificate  of  default,  or  of  the  order  nisL{o) 

Application  to  the  court  for  inspection.]  If  an  application  has  been 
made  to  the  master  to  order  ah  inspection  of  the  documents,  under 
the  103d  rule,  which  has  been  refused  by  him,  the  court  may  be  applied 
to  for  an  order  dispensing  with  the  production,  upon  giving  an  inspec- 
tion of  the  documents.(p) 

Production  how  compelled.]  If,  upon  the  return  of  the  summons  for 
the  production  of  documents,  the  party  neither  produces  them,  nor  at- 
tends the  master  to  ask  for  further  time,  or  to  take  his  opinion  upon  the 
propriety  of  limiting  the  production,  or  if,  having  obtained  an  extension 


(g)  Dias  T.  Merle,  3  Paige,  494.  (/)  2  Dan.  809. 

{h)  Hallett  T.  Hallett,  2    Paige,  433.        (m)  Hand's  Pr.  13S. 
Gower  t.  Lady  Baltinglass,  Tar.  &  Ruat.        (n)  Id.  ib. 
196»n.  (o)  3  Dan.  Pr.  810. 

*  (0  Id.  ib.  (p)  Jones  t.  Powell,  Seaton  on  Decrees, 

(k)  Bennett's  Off.  Mast.  79.  431. 
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of  time  from  the  master,  or  court,  or  having  attended  the  master  upon 
the  return  of  the  summons  and  obtained  a  limited  order  for  production, 
the  party  fails  to  produce  the  documents  within  the  time  limited,  the 
party  requiring  the  production  may  proceed  to  enforce  it  by  application 
to  the  court.(y) 

By  the  English  practice,  upon  the  certificate  of  the  master,  of  the  de- 
fault, a  motion  may  be  made  to  the  court  that  the  party  may  produce 
the  documents  within  four  days,  or  that  process  of  contempt  be  issued 
against  him.(r) 

But  if  the  master  does  not  certify  the  default  of  the  examinant,  the 
court  will  not  order  him  to  certify  whether  he  was  or  was  not  satisfied 
with  the  production  made  by  the  examinant ;  it  not  being  usual,  when 
the  master  is  satisfied  that  there  has  been  a  full  production,  to  certify 
his  satisfaction.(5)  The  mode  of  correcting  the  master's  judgment,  in 
this  particular,  seems  to  be,  for  the  person  dissatisfied  with  the  master's 
opinion,  to  move  that  he  may  be  at  liberty  to  exhibit  fresh  interrogato- 
ries for  the  examination  of  the  party ;(/)  for  the  master's  certificate  as 
to  the  production  of  documents  cannot  be  excepted  to.(u) 

Should  the  master  refuse  his  certificate,  on  the  ground  that  the  party 
is  not  compellable,  upon  the  construction  of  the  decree,  to  make  any 
production,  it  will  be  proper  to  move  for  an  order  on  the  party  himself, 
that  he  make  the  required  production. (v) 

In  this  state,  if  the  party  refuses  to  produce  the  documents,  the  pro- 
ceeding to  compel  him  to  do  so,  must  be  under  the  general  statute  res- 
pecting contempts.(i£?) 

But  it  is  to  be  observed,  that  such  proceedings  cannot  be  founded  up- 
on the  master's  certificate  of  the  defendant's  default,  alone.  The  3d 
section  of  that  statute  requires  that  the  court  shall  be  satisfied  by  due 
proof,  by  affidavUy  of  the  facts  charged,  upon  an  application  for  an  at- 
tachment against  a  party.  Consequently,  a  master's  certificate  alone, 
would  not  be  sufficient  evidence  of  the  default. 

The  proceedings  to  enforce  the  production  of  documents,  are  the 
same  as  in  other  cases  of  contempt ;  which  proceedings  will  be  descri* 
bed  in  a  future  chapter. 

A  contempt  incurred  by  the  non-production  of  documents,  pursuant 
to  a  master's  summons,  under  a  decree  or  order,  must  be  cleared  in  the 
same  manner  as  other  contempts,  i.  e.  by  producing  the  master's  certifi- 


(q)  9  Dan.  811. 

(r)  Id.  ib. 

(s)  Colton  T.  HarTey,  19  Ves.  391. 

(0  Id.  394. 


(tt)  Jones  T.  Powell,  1  Sim.  387. 
(v)   1  Turner's  Pr.  348. 
Iw)  9  R.  S.  534. 


484         PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.     [Beak  lA 

cate  of  the  party's  baring  deposited  the  documents  required,  and  mov^ 
ing  to  discharge  the  process  upon  payment  of  costs,(jr) 

Application  far  re-delivery  of  documents.]  If  the  party  depositing 
documents  in  a  master's  office,  should  require  the  use  of  them  for  the 
purpose  of  enabling  him  to  put  in  his  examination,  he  may  obtain  an  or^ 
der,  upon  motion  or  petition,  for  the  delivery  of  them  to  him  for  that 
purpose.(y) 

And  when  the  purposes  of  their  production  are  satisfied,  an  order  may 
be  obtained  for  the  re-delivery  of  such  documents,  either  by  motion  or 
petition*(jir) 

Examination  of  parties. 

In  what  cases  allowed^  and  manner  of  taking.]  It  is  provided  by  the 
105th  rule,  that  the  master  shall  be  at  liberty  to  examine  any  party  or 
any  creditor,  or  other  person  coming  in  to  claim  before  him,  either  upon 
written  interrogatories  or  viva  voce,  or  in  both  modes,  as  the  nature  of 
the  case  may  appear  to  him  to  require — the  examination  or  evidence  be- 
ing taken  down  at  the  time  by  the  master,  or  by  his  clerk,  in  his  pres- 
ence, and  preserved,  in  order  that  the  same  may  be  used  by  the  court  if 
necessary. 

The  examination  of  parties  under  this  rule,  is  in  the  discretion  of  the 
master ;  and  in  the  exercise  of  this  discretion  he  may  not  only  refuse  to 
examine  a  party,  but  having  examined  him,  he  may  re«examine  him  /m 
ties  quoties  if  he  thinks  proper,  without  a  special  order  of  the  court.(a) 

If  the  master  declines  examining  any  party  when  required  (which  he 
usually  does  by  refusing  to  allow  the  interrogatories  carried  in  for  his 
examination,)  the  proper  way  of  taking  the  opinion  of  the  court  upoa 
the  propriety  of  the  master's  decision,  appears  to  be  to  wait  until  he  has 
made  his  report,  and  then  excepting  to  it  on  the  ground  of  his  refusal 
to  examine  the  party.(6) 

I.  Upon  interrogatories.  If  the  master  determines  that  the  party 
shall  be  examined  upon  interrogatories,  instead  of  viva  voce,  the  inter- 
rogatories for  that  purpose  are  to  be  prepared  by  the  solicitor  or  coun- 
sel of  the  party  conducting  the  reference,  or  asking  for  the  exam- 
ination. 

Form  of  ititerrogatories.    As  the  object  of  such  interrogatories  is 


(«)  S  Dan.  813.  {a)  See  Cowelade  t.  Cornith,  9  Vet. 

(y)  Hand's  Pr.  1S7.  870.    1  Dick,  140,  S.  C. 

(jr)  Id.  165, 6.  {b)  Chenoell  r.  Msrtio,  4  Sim.   340. 

S  Dw.  Px.  616. 
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chiefljr  to  sift  the  conscience  of  the  party  and  to  obtain  admissions  from 
him,  they  consequently  partake  more  of  the  nature  of  the  interrogating 
part  of  a  bill  than  of  interrogatories  for  the  examination  of  witnesses ; 
and  are  not  subject  to  the  same  restrictions  as  to  leading  ques- 
tions, &c.(c) 

In  a  late  case,(<2)  however,  the  vice  chancellor  appears  to  have 
thought  that  in  a  creditor's  suit,  where  the  decree  is  made  in  the  ordina- 
ry form,  no  special  interrogatory  for  the  examination  of  a  defendant 
ought  to  be  allowed,  although  a  case  for  directing  special  inquiries  is 
made  on  the  record. 

Interrogatories  need  not  be  signed  by  counseL(e) 

By  whom  carried  in.  Interrogatories  may,  it  seems,  be  carried  iu  by 
any  party  for  the  examination  of  another  party.  Thus,  interrogatories 
may  not  only  be  carried  in  by  the  complainant  for  the  examination  of 
the  defendant,  and  vice  versa,  but  they  may  be  carried  in  by  one  defen- 
dant for  the  examination  of  a  co-defendant.(/)  One  executor,  how- 
ever, cannot  examine  his  co-executor  to  prove  that  money  which  he 
had  received,  and  which  he  alleges  to  have  been  paid  over  to  his  co-ex- 
ecutor,  had  been  properly  applied  by  him;  as,  by  such  examination  the 
co-executor  would  discharge  himself  also.  In  such  coses  the  court  pre« 
fers  leaving  it  to  the  executor  who  has  paid  the  money  over  to  the  oth- 
er, to  discharge  himself  by  his  oath,  to  allowing  one  party  to  examine 
the  other.(g*) 

Summons  to  settle.  The  interrogatories,  when  prepared  and  copied, 
are  carried  into  the  master's  office ;  who  thereupon  issues  a  summons, 
underwritten  ''  to  settle  the  interrogatories  left  by  the  complainant  for 
the  examination  of  the  defendant."(/i)  A  copy  of  the  interrogator 
ties  should  be  served,  with  the  summons,  upon  the  party  to  be  ex- 
ami  ned.(f) 

Settling  interrogatories.  Upon  the  return  of  the  summons  to  settle, 
the  master,  in  the  presence  of  the  parties,  peruses  the  interrogatories 
and  settles  them.  After  which  they  are  engrossed  and  signed  by 
him.(A:) 

Certificate  of  allowance.    A  certificate  is  then  given  by  the  master  of 


W  «  Dan.  Pr.  816.  U)  Dinca  r.  Scott,  Tor.  &  Raw.  358, 

(<0  Moore  ▼.  Lancrford,  6  Sim.  33d.  (a)  Bennett's  Off.  Mast.  70. 

(e)  Parccll  y.    McNamara,  17  Ves.  (t)  Hoff.  Mast.  3a. 

435.  {k)  Bennett.  70. 

(/)  Simmons  t.  Qotteridge,  13  Ves. 
S6fl.    Hand,  13. 
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his  allowance  of  the  interrogatories,  which  must  be  filed  in  the  oflSce  of 
the  register  or  clerk.(/) 

According  to  the  latest  decisions  in  England,  the  proper  method  of 
bringing  before  the  court  an  objection  to  the  interrogatories  as  settled 
by  the  master  is  to  wait  until  the  master  has  filed  his  certificate  of  al- 
lowance, and  then  to  except  to  it ;  instead  of  presenting  a  petition  or 
making  a  motion  to  the  court  to  vary  or  suppress  them.(f7») 

With  respect  to  the  form  of  the  exceptions  to  the  certificate,  it  is  set- 
tled that  if  one  general  exception  is  taken  to  it,  because  the  master 
ought  not  to  have  allowed  all  the  interrogatories,  the  party  excepting 
will  succeed  if  be  shows  the  master  was  wrong  in  allowing  one.  But 
if  the  exception  is,  '<  because  the  master  ought  not  to  have  allowed 
any  of  them,*^  then,  if  one  is  proper,  the  general  exception  fails  as 
to  all.(n) 

Exceptions  to  the  master's  certificate  will  lie  as  well  on  account  of 
what  he  strikes  out  of  the  interrogatories,  as  of  what  he  allows  in 
them.(o) 

But  it  seems  that  if  the  master  disallows  the  interrogatories  altogether 
it  is  not  usual  for  him  to  certify  such  disallowance,  but  he  proceeds  to 
make  his  report  without  them.(p)  In  that  case,  there  being  no  certifi- 
cate of  the  master  to  which  exceptions  can  be  taken,  the  party  must 
wait  till  the  master  has  made  his  report,  and  then  except  to  the  report, 
on  the  ground  of  his  having  refused  to  examine  the  party.(9) 

New  interrogatories.  It  has  been  before  stated  that  the  master  may 
examine  a  party  toties  quoties,  if  he  thinks  proper.(r)  For  this  purpose 
the  master  may  receive  new  interrogatories  whenever  he  thinks  it  neces- 
sary. And  this  he  may  do  even  after  a  motion  for  the  pa3nnent  of 
money  into  court,  upon  an  admission  in  the  examination  to  former  in- 
terrogatories. (*)  , 

Fresh  interrogatories  may  be  received  by  the  master,  without  an  or- 
der of  the  court  to  warrant  them.(/) 


(/)  BeDnett,  70.  Keen,  313.    And  see  Cotham  t.  West,  1 

(m)  Chennell  t.  Martin,  4  Sim.  340.  Beavan,  380. 

Chalk  T.  Thompson,  id.  350.    Moore  r.  (o)  Archbishop  of  York  r.  Stapleton, 

Langford,  6  Sim.  323.  Ha|?hes  t.  Wil-  cited  4  Sim.  345. 

liams,  6  Ves.  450.   Bennett's  Off.  Mast.  (p)  Chenoell  r.  Martin,  4  Sim.  343. 

73.  Strange  ▼.  Thomas,  cited  4  Sim,  {q)  Id.  ib.    And  see   Er  parte  Char- 

346,  and  Seaton  on  Decrees,  14.  3  Dan.  ter,  3  Coz.  158.    Bat  Simmons  t.  Gat- 

Pr.  817.  But  see  Strangford  t.  Tudor,  teridge,  13  Ves.  368. 

3  Dick,  540.    Paztoa  t.  Douglass,  16  (r)  Ante,  p.  484. 

Ves.  330.    1  Hoff.  Pr.  580,  contra.  {s)  Hatch  ▼. ,  10  Ves.  116. 

(n)  Moore  t.  Langford,  6  Sim.  323.  (/)  Lynn  ▼-  Buck,  3  Mad.  881.    Price 

*  See  also  Pearson  r.  Knapp,  1  My.  &  t.  Lytton,  5  id.  465.    Sidden  ▼.  Forster, 

1  Sim.  &  Sto.  335. 
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Examination  when  to  he  brought  in.]  The  master  having  settled  the 
iaterrogatories  and  'signed  his  certiilcate,  the  party  to  be  examined  is 
to  prepare  his  examination  forthwith,  if  required.  The  time  allowed 
for  this  purpose  is  entirely  in  the  discretion  of  the  master ;  but  a  month 
is  the  time,  usually  limited,  unless  under  special  circumstance8.(n)  If 
there  is  any  unnecessary  delay,  the  master  may  issue  his  warrant  under- 
written, "At  which  time  the  defendant  B.  is  to  bring  in  his  examination 
to  the  interrogatories  settled  by  the  master."  On  the  return  of  this  war- 
rant, the  master,  on  hearing  the  parties,  appoints  a  day  by  which  the  ex- 
amination is  to  be  brought  in.(i;)  Sometimes  the  party's  solicitor  signs 
the  master's  book,  undertaking  to  bring  it  in  by  that  iime.{w) 

If  the  party  wishes  to  obtain  further  time  for  putting  in  his  examina- 
tion, he  may  obtain  a  month  by  application  to  the  court,  upon  motion  ; 
the  order  upon  which  is  to  be  served  on  the  adverse  parties.(ar)  This 
application  is  a  matter  of  course,  and  does  not  require  notice.(y) 

Preparing  examination.]  If  the  party  to  be  examined  intends  to  put 
in  bis  examination,  he  should,  upon  the  settlement  of  the  interrogato- 
ries by  the  master,  and  filing  his  certificate  thereof,  if  the  certificate  is 
not  excepted  to,  or  if  exceptions  thereto  are  disallowed,  prepare  his  ex- 
amination without  delay. 

And  for  the  purpose  of  enabling  him  to  prepare  his  examination,  he 
may  obtain  an  order  for  the  re-delivery  to  him  of  any  documents  which 
he  has  delivered  into  the  master's  ofilce  and  which  it  is  necessary  he 
should  have  in  his  possession.(2;) 

Form  of  examination.]  An  examination  is  entitled  in  the  cause,  and 
.is  described  in  the  heading,  or  caption,  as  "  The  answer  and  examina- 
tion of  the  above  named  defendant  [or  complainant,]  0.  D.,  to  interrog- 
atories exhibited  on  behalf  of  the  above  named  complainant  [or  defen- 
dantj]  and  allowed  by  .... ,  one  of  the  masters  of  this  honorable  coiut, 
to  whom  this  cause  stands  referred  pursuant  to  a  decree  [or  an  order^] 
made  on  the  hearing  thereof,  bearing  date  the  ... .  day  of .... ,  1843." 

An  examination  is  in  the  nature  of  an  answer,  and  not  of  a  deposi- 
tion, and  is  governed  by  nearly  the  same  rules  as  an8wers.(a)  It  does 
not,  however,  commence  with  any  protestation,  but  proceeds  at  once,  to 
answer  the  interrogatories  seriatum,  viz :  '<  To  the  first  interrogatory 
this  examinant  saith,"  and  there  is  no  general  traverse  at  the  end: 


(tt)  Bennett's  Off.  Mast.  79.  (y)  Hand's  Pr.  138. 

v)  Id.  73.  (x)  Hand,  137. 

w)  Id.  ib.  (a)  3  Dan.  833. 
(«)  Id.  ib. 


\ 
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An  examination  is  generally,  though  not  invariably,  or  necessarily, 
prepared  by  counsel.  As  it  may  be  objected  to  for  insufficiency  or  im- 
pertinence, however,  and  as  it  is  the  foundation  upon  which  the  other 
party  will  build  a  charge  against  the  examinant,  he  should  be  careful 
how  the  same  is  framed.(6) 

'  It  need  not  be  signed  by  counsel — Xhefe  being  no  rule  or  order  of  the 
court  requiring  that  it  should  be  so,  as  in  the  case  of  a  pleading.(e)  { 

The  examination  must  be  engrossed  and  sworn  to  before  the  master 
to  whom  the  cause  is  referred,(ci()  or,  as  it  seems,  before  any  other  mas- 
ter, or  a  commissioner.(e) 

In  the  case  of  Hull  v.  Bodily  J(f)  where  the  defendant,  in  his  exami- 
nation, stated  that  he  had  received  no  more  than  such  a  sum,  to  his  re-  | 
membrance,  the  examination  was  held  to  be  sufficient.  I 

WherQ  a  defendant  is  examined  by  the  complainant  in  relation  to  the 
amount  due  him  on  account  of  certain  property  sold  by  the  defendant 
on  commission,  it  is  not  sufficient  for  the  defendant  to  refer  to  his  books 
of  account  produced  before  the  master.  But  he  must  give  the  best  an- 
swer he  can  from  recollection  and  information,  aided  by  a  recurrence  to 
the  books  and  papers  immediately  within  his  control  and  possession,  ac- 
companied by  such  explanations  responsive  to  the  questions  put,  as  are 
necessary  to  prevent  improper  conclusions  being  drawn  from  his  an- 
swers.(g') 

In  stating  his  accounts,  if  the  defendant  has  set  forth  in  the  schedule 
to  his  answer,  all  his  receipts  and  payments  down  to  the  time  of  filing 
his  answer,  he  must,  in  his  examination,  state  only  the  subsequent  re- 
ceipts and  payments,  and  carry  on  the  account  from  the  foot  of  his  an- 
swer to  the  time  of  putting  in  his  examination.(A) 

Method  of  taking  eTamincUion  in  certain  cases.]  If,  the  party  to  be 
examined  resides  out  of  this  state,  a  commission  may  be  issued  to  take 
his  examination  ;  or,  it  seems  an  application  may  be  made  to  the  court 
for  an  order  that  it  be  taken  in  the  same  manner  as  an  answer  under  the  i 

41st  rule.(t) 

If  the  examinant  is  not  in  a  competent  state  of  mind  to  put  in  his  ex- 
amination, the  usual  course  is  for  ihe  court  to  appoint  some  person  to 
put  in  his  examination  for  him.(/r) 


(b)  9  Dan.  883.    2  Smith,  117.  (g)  Peck  v.  Hamlin,  1  Paige,  347. 

(c)  3  Smith,  1 17.    Bonaa  t.  Flack;  18  (A)  1  Tarner's  Pr.  684. 
Vea.  986.    Yatea  r.  HardT,  Jacob,  3d9«  (t)  See  1  Hoff.  Pr.  539. 

(rf)  Bennett*a  Off.  MaH.  79.  (k)  Attorney  Gen.    ▼.  Waddington,  1 

le)  1  Hoff.  Pr.  589.  Mad.  991.    Page.T.  Page  cited  1  Newl. 

(/)  1  Vem.  470.  Pr.  519. 
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But  in  the  case  of  Piddock  v.  Brown^{l)  where  the  complainant  had 
filed  a  bill  to  be  relieved  against  a  security  which  he  was  drawn  in  to  ex- 
ecute by  fraud  and  imposition,  without  any  valuable  consideration,  and 
a  decree  was  made  for  an  account,  and  that  all  parties  should  be  exam- 
ined upon  interrogatories ;  upon  its  being  represented  that  the  complainant 
was  a  weak  man  and  easily  prevailed  upon  to  say  or  admit  any  thing 
that  was  not  true,  how  much  soever  to  his  prejudice,  the  court  directed 
that  in  case  the  defendant  exhibited  interrogatories  against  the  complain- 
ant, the  master  should  take  care  to  examine  the  complainant  in  person,  in 
order  to  see  that  no  advantage  should  be  taken  of  his  weakness. 

Exception  to  examination.y  Exceptions  for  scandal  or  impertinence, 
will  be  reserved  for  consideration  until  we  come  to  speak  of  scandal  and 
impertinence  generally,  in  proceedings  in  the  master's  office. 

It  is  provided  by  the  106th  rule,  that  if  a  party  wishes  to  complain  of 
any  examination  of  a  party  before  him,  on  the  ground  that  it  is  insuffi- 
cient, he  may  file  exceptions  thereto  with  the  master.  And  without 
any  order  of  reference,  he  may  take  out  a  summons  for  the  master  to 
examine  the  matter  upon  such  exceptions.  ^ 

A  copy  of  the  exceptions  should  be  served  upon  the  adverse  party 
together  with  the  summons.  It  is  not  necessary  to  file  them  in  the  re- 
gister's office.    In  form,  they  are  similar  to  exceptions  to  an  answer. 

Upon  the  return  of  the  summons,  the  master  proceeds  to  look  into  the 
examination  and  to  decide  as  to  its  sufficiency. 

In  deciding  on  the  sufficiency  or  insufficiency  of  an  examination,  the 
master  must  always  take  into  consideration  the  relevancy  or  materiality 
of  the  statement  or  question  referred  to  in  the  exception.(m) 

Master^s  certificate  upon  exceptions.]  If  the  master  considers  the  ex- 
amination insufficient,  he  gives  a  certificate  to  that  effect — particulariz- 
ing the  interrogatory  or  interrogatories,  of  part  of  an  interrogatory, 
which  he  considers  not  sufficiently  answered.(n)  And  when  be  finds 
the  examination  insufficient,  he  should,  in  his  certificate,  fix  a  time  with- 
in which  a  further  examination  is  to  be  put  in.(o) 

If  the  master  considers  the  examination  sufficient,  he  must  also  give  a 
certificate  to  that  effect.(p)    Which  certificate  should  be  filed. 

And  notice  of  its  being  filed  must  he  given  to  the  adverse  party.  If 
not  excepted  to  within  eight  days,  it  becomes  absolute  of  course.(7) 


(0  3  P.  Wm8.  888.  (p)  See  Chalk  t.  Thompson,  4  Sin. 

(m)  Rule  106.  350. 

(n)  Benoett's  Off.  Mast.  79.  (q)  Case  ▼.  Abeel,  1  Paige,  630. 

{o)  Case  T.  Abeel,  1  Paige,  630. 

ToL.  I.  62 


490       PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.        [Book  11. 

Exceptions  to  master^ s  certificate. [  Which  ever  way  the  master  cer- 
tifies, the  proper  method  of  obtaining  the  opinion  of  the  court  up6h  his 
judgment  is  by  excepting  to  his  certificate.(r) 

If  the  master  certifies  the  examination  sufficient,  an  exception  in 
general  terms  ''  for  that  the  master  has  certified  the  examination  suf- 
ficient, whereas  he  ought  to  have  reported  it  insufiicient,"  is  regular. 
And  it  is  not  necessary  to  state  in  what  respect  the  examination  is  insuf- 
ficient.(^) 

The  court,  in  considering  the  sufficiency  or  insufficiency  of  an  exam- 
ination, upon  exceptions  to  the  master's  certificate,  will  look  at  it  to  see 
whether  there  is  any  sid>stanticU  defect,  and  not  with  a  critical  eye, 
holding  insufficient  every  examination  that  is  not  framed  with  the  strict 
accuracy  of  special  pleading.(/) 

The  proceedings  upon  a  master's  certificate  as  to  the  sufficiency  of  an 
examination,  are  substantially  the  same  as  upon  a  report  on  exceptions 
to  an  answer  for  insufficiency.(u)  But  upon  exceptions  to  a  master's  cer- 
tificate of  the  sufficiency  or  insufficiency  of  an  examination,  the  parties 
are  confined  to  the  objections  taken  before  the  master.(t;) 

Farther  exafnination,'\  When  the  master's  certificate  of  the  insuffi- 
ciency of  an  examination  has  become  absolute,  by  the  neglect  to  except 
to  the  same  within  eight  days,  the  complainant,  upon  filing  an  affidavit  of 
that  fact,  may  enter  an  order  of  course  that  the  examinant  put  in  his 
further  examination,  and  pay  the  costs  of  the  exceptions  and  the  pro- 
ceedings thereon  within  such  time  as  the  master  may  prescribe,  (or  may 
have  prescribed  in  his  report,)  or  that  an  attachment  issue  against  him.(ti7) 
If  the  examinant  fails  to  put  in  his  further  examination  within  the  time 
limited,  the  complainant  upon  filing  the  master's  certificate  showing  the 
default,  may  have  an  order  of  course  for  an  attachment/:?) 

If  the  master  certifies  that  the  examination  is  insufficient,  the  com- 
plainant may  add  new  interrogatories,  to  be  approved  of  by  the  master,  if. 
he  shall  deem  such  further  interrogatories  necessary.  And  the  order 
will  then  be  that  he  put  in  his  further  examination  to  the  exceptions 
and  the  new  interrogatories  together,  within  such  time  as  the  master 
shall  direct.(y)  But  if  the  examination  is  sufficient,  the  complainant 
will  not  ^  be  permitted  to  re-examine  the  examinant  to  the  same  point 


(r)  Chalk  t.  Thompson,  supra.     See  iu)  Case  ▼.  Abeel,  1  Paige,  630. 

abo  Parcell  t.  McNamara,  19  Ves.  16S.  (v)  Rale  106. 

Cnennell  ▼.  Martin,  4  Sim.  340.  (to)  Caae  t.  Abeel,  supra, 

(i)  Pureell  r.  McNamara,  supra,  {x)  Id.  ib. 

(0  Per  Sir  W.  Grant,  M.  R.  in  Parcell  (y)  Id.  ib.    Bat  see  Anon.  3  Aik.  §11. 
▼.  McNamara,  13  Vet.  166. 
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without  special  permission  of  the  court,  on  cause  shown,  and  upon  no- 
tice of  the  application.(jr) 

On  three  examinations  being  reported  insufficient,  the  court  will  order 
the  party  to  be  committed,  as  he  will  be  if  no  examination  at  all  is  put 
in.  But  when  he  puts  in  his  examination,  he  is  entitled  to  be  discharged 
out  of  custody,  notwithstanding  it  is  objected  to  as  insufficient ;  for  he 
is  not  to  be  kept  there  until  the  sufficiency  of  the  examination  is  ascer- 

tained.(a) 
Examination^  how  compelled.]    Hitherto  we  have  proceeded  upon  the 

supposition  that  the  examinant,  on  the  return  of  the  summons  for  that 
purpose,  proceeded  to  put  in  his  examination.  If,  however,  the  party 
neglects  to  attend  the  usual  summonses,  or  if,  having  attended  them,  the 
examination  is  not  put  in  within  the  time  limited  by  the  master,  or  by 
the  order  of  the  court,  a  certificate  of  such  default  must  be  obtained, 
and  an  application  be  made  to  the  court,  by  motion,  for  an  order  that 
the  party  may  put  in  his  examination  within  a  specified  time,  or  that  an 
attachment  issue.(6) 

The  motion  for  an  attachment,  however,  cannot  be  made  upon  the 
master's  certificate  alone ;  but  an  affidavit  of  every  material  fact  must 
also  be  produced  to  the  court.(c) 

If  process  of  contempt  is  resorted  to,  to  compel  an  examination,  the 
proceedings  will  be  similar  to  those  in  other  cases  of  contempts. 

With  respect  to  quasi  parties,  however,  such  as  creditors  or  other  per- 
sons coming  in  to  claim  before  the  master,  under  the  105th  rule  of  the 
court,  the  method  of  enforcing  their  obedience  to  the  order  of  the  court 
is  different  from  the  course  of  proceeding  against  a  party  to  the  record. 
By  the  English  practice,  in  such  cases,  the  court  does  not  proceed  by 
the  ordinary  process  of  contempt,  but  by  immediate  committal  to  the 
custody  of  the  warden  of  the  fieet.  And  there  the  process  stops ;  as  a 
qtiosi  party  cannot  be  proceeded  against  to  a  sequestration — that  reme- 
dy being  confined  to  parties  to  the  suit.(c{) 

Supplemental  examination.]  The  court  will  allow  a  supplemental 
examination  to  be  put  in,  for  the  purpose  of  correcting  a  mistake.  Thus, 
where,  in  an  examination  put  in  by  two  co-executors,  it  was  stated  that 
their  receipts  had  been  joint ;  but  it  appeared  by  affidavit  that  such 
statement  was  made  through  mistake  and  inadvertence,  and  that  one  of 


(t)  Oue  T.  Abeel,  1  Paige,  630.  (b)  S  Dan.  820. 

(a)  1  Newl.  521.    Bonaa  v.  Flack,  18        (c)  See  2  R.  S.  635,  (  3. 
Vee.  287.  [d)  2  Dan.  830. 
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the  executors  had  in  fact  received  nothing,  liberty  was  given  to  him  to 
put  in  a  supplemental  examination  to  correct  the  mistake. (e) 

Who  may  read  examination.]  Copies  of  the  examination  of  a  party, 
upon  interrogatories,  like  copies  of  all  other  proceedings  before  a  mas- 
ter, may  be  takea  by  all  parties  to  the  cause  who  are  interested  in 
them.(/)  And  any  party  to  the  suit  may  avail  himself  of  an  admission 
in  such  examination,  to  charge  the  examinant.(^)  An  examination, 
however,  like  an  answer,  can  only  be  made  use  of  as  evidence  against 
the  party  putting  it  in,  and  cannot  be  read  as  evidence  in  favor  of,  or 
against,  any  other  party.(A) 

A  party  examining  another  is  not  bound  to  make  use  of  the  examina- 
tion before  the  master.  But  if  he  declines  doing  so,  the  master  may 
read  it  himself.(i)  In  fact  the  examination  is  taken  for  the  information 
of  the  master ;  and  he  is  at  liberty  to  look  at  it,  whether  read  by  the 
party  examining  or  not ;  for  the  purpose  of  ascertaining  the  view  taken 
of  the  case  by  the  examinant,  and  of  seeing  how  far  his  statement  is 
contradicted  or  borne  out  by  the  other  evidence  before  him.  Upon  the 
same  principle  the  court  will  allow  an  examination  to  be  read,  upon  the 
hearing  of  exceptions  to  the  master's  report ;  alttiough  it  has  not  been 
made  use  of  by  the  party  exhibiting  the  interrogatories  before  the 
master.(A;) 

2.  Viva  voce  examination,]  The  105th  rule,  as  already  observed, 
authorizes  the  master  to  examine  the  parties  viva  voce^  as  well  as  upon 
written  interrogatories,  whenever  he  shall  think  it  expedient.  The 
chancellor  has  decided  that  a  viva  voce  examination  does  not  altqr  the 
rights  of  the  parties ;  and  that,  therefore,  there  can  be  no  crossexami- 
nation  by  the  party's  own  counsel.  His  answers  are  testimony,  when 
responsive,  and  he  may  accompany  them  with  any  explanation  fairly 
responsive  to  the  iuterrogatory,(/) 

Costs  of  examination,]    If  the  master  certifies  the  examination  of  a 

*  party  to  be  insufficient,  the  party  examining  may  move,  upon  the  mas- 
ter's certificate,  for  the  costs  of,  and  occasioned  by,  the  insufficiency 
of  the  examination.(f7»)    And  where  a  summons  has  been  taken  out  to 

*  consider  the  sufficiency  of  an  examination,  and  the  master  is  of  opinion 
that  it  is  sufficient,  he  should  so  certify ;  in  order  that  the  examinant 
may  apply  for  his  costs.(n) 


(•)  HewesT.  Hawes,  iSim.  1.  (t)  Gilbert    t.    Wetherell,    2  Sim.  & 

(.f)  2  Dan.  838.     Dyot  v.  Anderton,  Stu.  359. 
3  Ves.  &  B.  17«.  (Jt)  Id.  ib. 

(g)  2  Smith,  128.  (/)  Benson  ▼.  Le  Roy,  1  Paijfe,  122. 

(A)  Id.  ib.    2  Dtn.  838.    See  also        (m)  Habbard  t.  Hewlett,  2  Mad.  482. 
Kaee  t.  Scott,  Tor.  &  Rass.  358.  (n)  2  Smith,  120. 
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Evidence  before  the  master. 

General  rules.]  The  general  rules  of  evidence  which  govern  the 
courts  of  common  law,  as  well  as  this  court,  regulate  also  the  proceed- 
ings in  the  master's  office.(o)  Where  the  court  directs  an  inquiry  into 
a  fact  before  a  master,  it  is  in  the  nature  of  a  new  issue  joined  ;  and 
what  would  be  evidence  in  any  other  case  will  be  evidence  before 
the  master.(p) 

Before  entering  upon  the  evidence,  however,  the  party  conducting 
the  reference  should  bring  into  the  master  s  office  a  statement  of  his  case, 
technically  called  a 

State  of  facts.]  This  state  of  facts  is  the  ground  work  of  the  mas- 
ter's report,  and  the  basis  upon  which  the  evidence  is  founded.(y)  It 
details  the  circumstances  which  the  party  intends  to  prove.  This  is 
necessary,  in  order  to  enable  the  opposite  party  to  cross-examine  the 
witnesses,  and  to  know  what  evidence  it  will  be  necessary  for  him  to 
adduce  to  support  his  own  case.  And  it  seems  that  the  examination  of 
witnesses,  taken  before  such  a  state  of  facts  has  been  brought  in,  would 
be  irregular.(r) 

in  general,  the  state  of  facts  should  be  brought  in  by  the  party  sup- 
porting the  affirmative.  But  this  is  a  rule  of  convenience ;  and  a  state 
of  facts  may  be  brought  in  tendering  a  negative  issue;  upon  which  it 
will  be  competent  to  the  party  bringing  it  in,  to  examine  witnesses  in 
support  of  his  negative  statement.(5)  It  seems,  however,  that,  in  such 
a  case,  the  other  party  can  only  cross-examine  the  witnesses.  He  can- 
not regularly  adduce  evidence  in  support  of  the  affirmative  proposition 
without  bringing  in  a  counter  state  offacts.{t)  The  objection  that  he 
has  not  done  so,  however,  may  be  waived  by  the  conduct  of  the  other 
party.(t/) 

Kinds  of  evidence.  There  are  six  sorts  of  evidence  to  which  a  master 
may  have  recourse,  to  establish  any  fact  before  him :  I.  Admissions ; 
2.  Proceedings  in  the  cause ;  3.  Affidavits ;  4.  Depositions  in  another 
cause ;  5.  Examinations  of  parties ;  6  Examination  of  witnesses. 

1.  Admissions.]    To  save  the  expense  and  delay  which  often  occurs 


(0)  See  ante,  Book    I,    Chap.    X.  of  (#)  Id.  ib. 

Testimony,  p.  354.  (/)  Id.  ib. 

.  (p)  Smith  ▼.  Althas,  11  Yea.  §64.  (u)  Willan  v.  Willan,  supra.    Treaa- 

{q)  2  Smith,  136.  vant  v.  Fraaer,  cited  3  Dan.  Pr.  843. 

(r)  3  Dan.    842.      Willan  t.    Willan, 
19  Vet.  590.    Coop.  991.  S.  C. 
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in  establishing  a  fact  by  strict  evidence,  the  master  may  allow  parties 
who  are  compe'tent  for  that  purpose,  to  admit  any  given  facts  to  be 
true.  But  only  competent  persons  can  by  their  solicitors  make  admis- 
sions. Therefore  a  solicitor  acting  for  an  infant  or  married  woman, 
cannot,  in  strictness,  make  admissions  for  them  to  their  disadvantage.(v) 
But  it  is  said  the  admission  of  one  co-partner,  of  joint  contracts  during 
a  partnership  may  be  taken  and  made  use  of  as  evidence  against  his  co- 
partner, a  defendant,  to  charge  him  therewith.  And  where  a  master 
reports  any  thing  to  be  admitted  by  parties  before  him,  and  that  report 
is  excepted  to,  the  fact  admitted  must  be  taken  to  be  prima  fade  true, 
and  requires  at  least  an  affidavit  to  falsify  it.(K7) 

These  admissions  are  signed  by  the  solicitor  for  the  party  making 
jthem.  And  by  an  old  order  of  the  court  in  England,  they  are  required 
to  be  so  signed.  And  it  is  ordered  that  any  memorandum  of  admission 
before  the  master,  subscribed  by  the  parties  making  it,  is  to  be  conclu- 
sive on  the  party  on  whose  behalf  the  same  is  subscribed  ;  so  that  the 
other  side  shall  not  be  put  to  any  proof  of  the  matter.(2r) 

2.  Proceedings  in  the  cause.]  The  parties  are  at  liberty  to  make  use 
of  all  the  proceedings  which  are  of  record  in  the  cause,  whether  plead- 
ings, or  in  the  nature  of  evidence — such  as  the  depositions  of  witnesses, 
or  affidavits  which  have  been  made  use  of  or  filed  on  former  occa- 
sions.(y) 

.  Depositions  taken  in  the  cause,  in  order  to  be  admissible  as  evidence, 
must  be  evidence  as  between  the  parties  to  the  particular  proceedings. 
Thus,  though  the  depositions  of  the  complainant's  witnesses  majr'be  used 
against  him  by  any  of  the  defendants,  and  though  the  complainant  may  use 
the  depositions  of. the  defendant's  witnesses  against  that  defendant,  yet 
the  complainant  cannot  use  them  against  a  co-defendant,  whose  witnesses 
they  are  not.  Nor  can  co-defendants,  who  have  not  joined  in  one  ex- 
amination, use  the  depositions  of  the  witnesses  of  other  defendants, 
either  as  between  themselves  or  as  against  the  complainant.(z) 

The  pleadings  may  be  used  before  the  master  for  the  same  purposes 
that  they  can  be  used  for  before  the  court,  viz.  as  admissions  by  the  par- 
ty on  whose  behalf  they  are  filed.  They  cannot  be  made  use  of  as  evi- 
dence for  or  against  any  other  party.(a) 


(v)  BeDnett's  Mast.  15. 

{w)  Id.  ib.     3  P.  Wma.  142,  n. 

\x)  Id.   16. 

(y)  2  Dan.  830. 


(z)  3  Smith,  137,  (Amer.  ed.  of  1843, 
by  Graham,  139.) 

(a)  Id.  ib.  3  Dan.  830.  Hoare  t. 
Johnstone,  3  Keen,  553.  Kemp  T.Wade. 
id.  080. 
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The  right  to  use  the  proceedings  in  the  cause  as  evidence,  is  subject 
to  the  same  rules  and  restrictions  as  govern  the  admission  of  similar  ev* 
idence  before  the  court.  But  if  the  proceeding  has  really  the  character  of 
evidence  upon  the  matter  directed  by  the  decree  to  be  inquired  into,  it 
may  be  received  as  evidence  before  the  master,  whether  it  was  made  use 
of  tit  the  hearing  or  not(fr) 

3.  Affidavits,^  It  is  a  general  rule,  that  affidavits  are  not  admissible 
as  evidence  before  a  master,  unless  the  order  of  reference  contains  a  di- 
rection to  that  effect.  Accordingly,  in  strict  practice,  whenever  a  ref- 
erence is  directed  by  a  decree  or  decretal  order,  under  which  it  becomes 
necessary  to  establish  facts  by  the  testimony  of  living  witnesses,  such 
testimony  must  be  obtained  by  examination  of  the  witnesses  ;  and  a 
master  cannot  proceed  upon  an  inquiry,  before  him  in  any  adversary  pro- 
ceeding, upon  affidavit,  unless  by  consent  of  all  parties )  as  the  effect  of 
proceeding  upon  affidavit  is  to  deprive  the  other  side  of  the  power  of 
cross-examination.(c)  For  this  reason  it  is  that  the  master  cannot, 
strictly  speaking,  receive  affidavits  under  a  decree  in  which  infants  are 
concemed.(d)  Yet,  if  the  infant's  solicitor  concurs  in  the  use  of  affida- 
vits, it  seems  the  infant  will  be  bound.(e) 

It  does  not  appear,  however,  that  a  positive  assent  to  reading  affida- 
vits is  required.  The  mere  circumstance  that  a  party  has  allowed  affi- 
davits to  be  used  without  objecting  to  them,  will  be  sufficient  to  prevent 
his  afterwards  raising  an  objection  to  the  master's  report  on  the  ground 
that  the  witnesses  ought  to  have  been  examined  upon  interrogatories.(/) 
Upon  a  reference  to  a  master  to  examine  the  defendant  on  interroga- 
tories relative  to  an  alleged  contempt,  and  to  take  such  other  proof 
concerning  the  contempt  as  shall  be  produced  before  him  by  either  par- 
ty, the  master  is  not  authorized  to  receive  the  ex  parte  affidavits  of  wit- 
nesses, unless  he  is  specially  directed  by  the  order  of  reference  to  re- 
ceive such  affidavits  as  proof.  And,  as  a  general  rule  the  court  will  not 
allow  ex  parte  affidavits  to  be  used  on  such  a  reference,  but  will  compel 
the  parties  to  produce  and  examine  the  witness  before  the  master,  so 
that  thej  may  be  Cross-examined  by  the  adverse  party .(§-) 

It  is  true,  the  102d  rule  authorizes  the  master  to  determine  whether 
the  matters  requiring  evidence  shall  be  proved  by  affidavit  or  by  the  ez- 


{h)  Smith  Y.  Althut,  supra.  (e)  Id.  ib. 

(c)  Rowley  y.  Adams,  1  My.  &  Keen,  (/)  Morgan  ▼.  Lewis,  ciled   1  New]. 

545.      And  see    WiUan     t.    Willan,    19  533. 

Yes.  590, 3.  (g)  Camming  ▼.  Waggoner,  7  Paige, 

(<0     Tillotson    ▼.    HargniYe,  3  Mad.  003« 
594. 
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amination  of  witnesses.  But  that  rule  only  extends  to  cases  in  which 
affidavits  are  admissible,  or  not  objected  to  by  the  parties,  and  was  not 
intended  to  authorize  the  master  to  receive  affidavits  in  cases  where  they 
were  not  previously  admissible.(A) 

And  it  has  been  held  that  if  the  master  does  not  decide,  at  tke  time 
appointed  for  considering  the  decree,  to  admit  affidavits  as  evidence,  be 
cannot  afterwards  receive  them,  except  by  consent.(i) 

But  the  rule  excluding  affidavits  upon  inquiries  before  the  master,  ex- 
cept when  read  by  consent,  extends  only  to  decrees  or  decretal  orders. 
Where  the  reference  is  made  by  motion  or  petition,  in  that  stage  of  the 
cause  in  which  the  court  proceeds  upon  affidavit,  the  master  may,  it  is 
said,  do  the  same.(A:)  And  so,  whenever  the  matters  referred  to  a  mas- 
ter, originate  in  a  summary  application,  as  in  petitions  of  lunacy  or 
bankruptcy,  the  master  proceeds  by  affidavit.  And  the  same  rule  ap- 
plies to  references  under  petitions  authorized  by  particular  statutes, 
where  no  suits  are  depending  ;  as  for  example,  in  the  case  of  a  reference 
upon  a  petition  under  a  statute,  which  provided  a  summary  remedy  by 
petition  in  cases  of  abuses  of  trusts  created  for  charitable  purposes.(Z) 

And  upon  summary  applications  relative  to  infants,  or  the  sale  of 
their  real  estate,  affidavits  may  be  received  by  the  master. 

So,  where  references  are  made  to  a  master  upon  interlocutory  motions 
in  the  cause,  for  preliminary  inquiries,  such  as  inquiries  into  titles,  or 
into  the  amount  of  principal  and  interest  due  upon  a  mortgage,  the  mas- 
ter has  the  same  power  to  examine  witnesses  as  under  a  decre&(m) 
And  he  is  bound  in  such  cases,  by  the  102d  rule,  to  settle  what  course 
he  will  adopt.(n) 

The  answer  of  one  defendant  cannot  be  used  before  a  master,  as  an 
affidavit,  against  another  defendant.(o) 

In  the  case  oi  Eooth  v.  Parks,(p)  on  consent,  liberty  was  g^ven  to 
the  master  to  receive  evidence  by  affidavits  instead  of  depositions  taken 
on  interrogatories  under  a  commission  ;  with  a  power,  if  a  cross-exam- 
ination should  seem  necessary,  to  resort  to  interrogatories,  notwithstand- 
ing the  publication  of  the  evidence  by  affidavit. 

Affidavits  are  also  sometimes  required  by  the  master  as  a  mater  of 
assurance  or  precaution.    Thus,  a  creditor  coming  in  to  claim  before  a 


(h)  See  2  Smith,  129.  (m)  2  Dan.  Ch.  Pr.  834,  5. 

(»)  Gibbs  y.  Payne,  4  Sim.  554.  (n)  See  Woodroffe  ▼.  Tilterton,  8  Sim. 

(k)  Sonnet  t.  Powel,  Sea-ton  on   De-    238. 
crees,  22.  (o)  Hoare  y.  Johnstone,  2  Keen,  553. 

(/)  Ex  parte  Greenhoase,    1  Swsnat.        (p)  1  Molloy,  465. 
60.     2  Dan.  834. 


«.  IIl\       PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.       497 

master  under  a  decree  for  the  benefit  of  creditors  is  required  to  support 
his  claim  by  an  affidavit  that  the  amo^int  claimed  is  justly  due,  and  that 
neither  he  nor  any  other  person  for  his  use,  has  received  the  amount 
claimed,  or  any  part  thereof,  or  any  security  or  satisfaction  therefor.fg) 
In  Fladong  v.  Winter ^{r)  Lord  Eldon  said  the  reason  of  this  practice 
was,  that  a  paity  ought  not  to  be  allowed  to  come  in  and  claim  a  debt 
without  giving  that  assurance  that  it  is  due  which  arises  from  his  affida- 
vit ;  but  that  if  his  claim  is  contested,  no  attention  is  given  to  the 
affidavit. 

So,  if  sureties  are  necessary,  either  on  the  appointment  of  a  receiver 
or  otherwise,  or  if  the  master  is  to  certify  that  a  deed  has  been  exe- 
cuted, or  other  matters  of  a  similar  nature,  an  affidavit  is  proper.  So, 
also,  if  attendances  are  disputed  in  the  bill  of  costs  of  a  solicitor,  he  some- 
times proves  them  by  his  own  affidavit.(«) 

4.  Depositions  in  another  cat/5e.]  Depositions  of  witnesses  in  an- 
other cause,  between  the  same  parties,  may  be  read  before  a  master 
without  an  order  to  warrant  it  \{t)  though  such  an  order  is  necessary 
to  authorize  the  reading  of  such  depositions  before  the  court  at  the  henr- 
ing.(M)  In  Luhiere  v.  Oenou^{v)  however,  the  court  made  an  order  for 
the  reading  of  the  depositions  in  a  cross  cause,  on  an  account  before  the 
master  directed  in  the  original  cause.  But  it  is  to  be  observed,  that  in 
that  case  a  difficulty  was  suggested,  arising  from  the  circumstance  that 
the  cross  bill  had  been  dismissed. 

6.  ExaniincUion  of  parties.  We  have  already  seen  in  what  cases 
parties  in  the  cause  may  be  examined  upon  interrogatories  before  the 
master.(t0)  The  answers  to  these  interrogatories  (styled  the  examina- 
tion,) may  be  read  before  the  master  as  evidence  against  the  party  by 
whom  they  are  put  in ;  but  cannot  be  used  in  his  favor,  nor  against  an- 
other party. 

6.  Examination  of  witnesses.^  Ist  who  may  be  examined.  All  per- 
sons who  are  competent  to  be  examined  as  witnesses  in  a  cause  before 
the  hearing,  are  competent  to  give  evidence  before  the  master,  upon  in- 
quiries directed  by  the  decree ;  subject,  however,  to  this  qualification, 
that  as  to  those  witnesses  who  were  examined  in  the  cause,  there  must 
be  an  application  to  the  court  for  leave  to  examine  them,  before  their 


(q)  Morris  t.  Mowatt,  4  Paige,  142.  to  be  annexed  to  a  bill  of  eoata  before  it 

S  Smith,  128.  is  taxed. 

(r)  19  Ves.  106.  (0  Anon.  3  Atk.  524. 

(j)  2  Smith,  128.    In  this  state  an        (u)  Hand,  114. 
affidavit  is  reguiredf  (by  the  ISOtb  role,)        (v)  2  Ves.  579. 


Vol.  I.  63 


(u')  See  ante,  p.  484. 
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examination  can  be  taken.(jr)  But  as  to  persons  who  were  not  witnes- 
ses, they  may  be  examined  without  such  Ieave.(y)  And  this,  although 
the  party  tendering  the  interrogatories  had  tiot  gone  into  any  proof  at 
the  former  hearing  of  the  cause  \{z)  and  although  the  same  matter  was 
in  issue,  and  might  have  been,  though  it  was  not,  proved  before  the  de- 
cree. 

Parties.  The  admissibility  of  a  party  as  a  witness,  depends  upon 
the  same  rules  and  principles  as  the  admissibility  of  parties  to  be  wit> 
nesses  before  hearing.(a) 

To  authorize  the  examination  of  a  party  who  has  not  been  previously 
examined  before  a  master  under  a  decree,  the  same  order  must  be  ob- 
tained as  is  necessary  to  authorize  the  examination  of  a  party  before  the 
hearing.(6)  This  order  may  be  obtained  of  course,  after  decree,  saving 
just  exceptions.(c) 

But  where  a  party  has  been  previously  examined  as  a  witness,  a 
special  application  is  necessary,  as  in  other  cases.  And  the  master  will 
be  directed  to  settle  the  interrogatories  for  the  purpose  of  precluding 
the  re-examination  of  the  party  to  matters  as  to  which  he  has  been  be- 
fore examined.((2) 

2.  Upon  what  points  witnesses  may  be  examined;  and  herein  as  to  a 
re-examination.  .  The  rule  requiring  a  previous  order  of  the  court  for 
the  examination  of  a  witness  before  the  master,  is  founded  upon  the 
same  reason  which  requires  a  special  order  of  the  court  to  authorize  the 
re-examination  of  a  witness  before  the  hearing,(6)  viz.  the  danger  of 
perjury  which  would  be  incurred  by  a  witness  deposing  a  second  time 
to  the  same  fact,  after  having  seen  where  the  cause  pinches,  and  how  his 
testimony  bore  upon  it,  and  the  anxiety  which  the  court  therefore  feels 
to  prevent  improper  tampering^  with  witnesses,  and  inducing  them  to  re« 
tract  or  contradict,  or  explain  away  what  they  have  stated  in  their 
former  examination,  upon  a  second.(/)    « 

For  the  same  reason,  also,  the  court  in  granting  an  order  for  the  re- 
examination before  the  master  of  a  witness  already  examined,  will  put 
the  party  under  the  terms  of  having  the  interrogatories  approved  and 
settled  by  the  master  \  who,  in  settling  them,  will  see  that  the  witness  is 


(x)  3  Dan.  835.  (c)  Van  t.  Corpe,  3  My.  &.  Keeo,  878. 

(y)  Smith  ▼.  Althas,  11  Ves.  564.     Par-  Paris  f.  Hughes,  1  Keen,  1. 

cell  ▼■  McNamara,  17  id.  434.  (</)  Paris  v.  Hughes,  supra.    And  see 

(z)  Hough  ▼.  Williams,  3  Bro.  C.  C.  Purcell  ▼.  McNamara,  HVes.  434. 

190.  (e)  Vauf^han  v.  Lloyd,  I  Cox,  318. 

(a)  See  ante,  p.  255  et  seq.  (/)  ^  l^*  835. 

\b)    See   ante,  p.    257.       Murray    ▼. 
Shadwell,  9  Yes.  &  B.401. 
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hot  examined  a  second  time  to  the  same  facts.(g')  The  order  does 
not  restrain  the  master  from  examining  the  witness  as  to  points  upon 
which  he  has  been  l)erore  examined ;  but  he  is  nevertheless  bound,  in 
settling  the  interrogatories,  to  take  care  that  they  do  not  extend  to  mat- 
ter embraced  in  the  witness'  previous  examination  ;  unless  he  is  ex- 
pressly directed  to  examine  as  to  such  matters.(A) 

But  the  general  rule  has  exceptions.  Thus,  a  witness  who  has  been 
examined  at  or  before  the  hearing,  merely  to  prove  exhibits,  may  be  ex- 
amined to  prove  other  deeds,  papers,  &c.,  before  the  master,  without  a 
special  order.(t)  So  where  the  first  examination  has  failed,  accidental- 
ly, and  without  fraud,  by  reason  of  the  witness'  having  been  then  incom- 
petent, the  court  will  order  his  re-examination  before  the  master  upon 
the  sam^  point — the  interrogatories  to  be  settled  by  the  master.(A:)  And 
in  Roxcley  v.  Adams^d)  the  master  of  the  rolls  allowed  a  witness  who 
had  been  examined  in  the  cause,  and  had  afterwards  made  an  affidavit 
in  suport  of  a  state  of  facts  before  the  master,  to  be  examined  viva  voce 
before  the  master  upon  the  subject  of  his  affidavit.  But  in  the  case  last 
referred  to,  the  vice  chancellor  states  the  rule  to  be  well  settled  that  a 
witness  who  has  been  examined  in  a  cause  cannot  be  examined  again  be- 
fore a  master,  without  an  order.  This  rule  is  also  recognized  in  Met- 
ford  V.  Peters.{m)  And  in  Smith  v.  Chrahamln)  LordEIdon  actually 
suppressed  the  deposition  of  a  witness  before  the  master,  who  had  been 
examined  previous  to  the  decree,  with  costs ;  because  such  deposition 
had  been  taken  without  order.(o) 

Although  the  same  witnesses  who  have  been  examined  before  the  de- 
cree  cannot  be  re-examined  by  the  same  party  in  the  master's  office,  yet 
other  witnesses  may  be  examined  before  the  master  to  the  same  points 
to  which  witnesses  have  been  already  examined  before  the  decree.(p) 
The  reason  of  the  practice  is,  that  the  object  in  directing  an  inquiry 
being  to  obtain  further  evidence,  further  examination  is  essential.  In 
Willan  V.  Willan^{q)  Lord  Eldon  said,  "  At  the  hearing  of  the  cause^ 
the  court  sees  all  the  evidence ;  and  if,  instead  of  deciding  upon  the  in- 
ference, it  directs  inquiries,  the  decree  directing  those  inquiries  is,  in 
truth,  the  leave  of  the  court  given  for  further  examination  upon  the  very 
point." 

The  rule  prohibiting  the  re-examination,  before  a  master,  without  an 


(g)  Yaughan  t.  Llojd,  suwa.  (m)   8  Sim.  630. 

(X)   Sandford  ▼. ,  1  Yes.  jnn.,398.  (n)  3  Swanst.  264. 

(i)  Coarteoay  t.  Hoskins,  3  Russ.  233.  \o)   See  also  Bennett's  Mait.  14. 

(k)  Sandford  t. .supra.     See  also  \p)  Smith  v.  Alihus,  11  Vea.   664. 

Callow  T.  Mince,  3  Vorn.  473.  (q)   19  Vea.  590. 
if)  1  My.  &  Keen,  543. 
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order,  of  a  witness  who  has  been  previously  examined  in  the  causeydoes 
not  prevent  a  witness  who  has  been  examined  by  one  party  before  the 
hearing  from  being  examined  by  another  party  after  the  hearing.  He 
is  not,  in  such  a  case,  called  for  the  purpose  of  mending  his  evi- 
dence given  before  the  hearing ;  and  if  he  does  mend  it,  he  is  ad- 
verse to  the  party  who  calls  him.(r)  So  in  Pearson  v.  Rawlandy{s)  un- 
der a  commission  before  decree,  the  defendant  brought  up  his  witnesses 
to  prove  a  will,  but  when  the  witnesses  attended,  not  having  the  will, 
he  declined  to  examine  them ;  but  they  were  examined  by  the  com* 
plainant  After  the  decree,  the  defendant  examined  the  witnesses  with- 
out an  order,  and  the  court  refused  to  suppress  the  depositions ;  holding 
the  examination  to  be  regular. 

If  a  witness  has  been  re-examined  before  the  master  without  an  order 
for  the  purpose,  the  opposite  party  should  apply,  by  a  special  motion  on 
notice,  to  suppress  the  depositions  with  costs.(^) 

3.  Procuring  attendance  or  testimony  of  v>itne8ses.-^Svbpmiuu\  The 
attendance  of  witnesses  before  a  master,  upon  a  reference,  is  enforced, 
when  necessary,  by  process  of  subpoena,  similar  in  form  to  that  used  be- 
fore examiners.  The  76th  rule  provides,  that  process  of  subpcena  to 
compel  the  attendance  of  witnesses  before  a  master,  shall  issue  of  course ; 
the  time  and  place  of  attendance  being  specified  therein ;  and  that  such 
witnesses  may  be  punished  for  contempt,  if  they  fail  to  attend  and  sub- 
mit to  an  examination. 

This  rule  also  declares  that  no  witness  shall  be  compelled  to  appear 
before  an  examiner  or  commissiontr^  more  than  forty  miles  from  his 
place  of  residence,  unless  by  special  order  of  the  court.  The  terms  of 
this  rule  would  not  preclude  the  issuing  of  a  subpcana  to  compel  the  at- 
tendance of  a  witness  before  a  master^  from  any  part  of  the  state. 

But  in  the  case  of  Lawrence  v.  Dakin^(u)  the  chancellor  said  that  he 
would  not  encourage  the  practice  of  compelling  witnesses  to  attend  be- 
fore a  master  at  a  great  distance  from  their  places  of  residence,  when 
they  might  as  well  be  examined  under  a  commission  issued  upon  the  cer- 
tificate of  the  master.  And  that  in  accordance  with  the  spirit  of  the 
76th  rule,  the  court  ought  not  to  compell  the  attendance  of  witnesses 
before  a  master,  at  a  greater  distance  than  forty  miles ;  unless  there  is 
something  in  the  nature  of  the  examination  which  requires  the  personal 
attendance  of  the  witness  before  the  master. 

It  was  also  held  in  that  case,  that  in  ordinary  cases,  where  the  witness- 


(r)  Metford  t.  Peters,  8  Sim.  630.  (0  S  Smith,  134. 

{$)  2  Swantt.  866,  d.  («)  Id  Chancery,  April  6, 1841. 
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es  reside  at  a  greater  distance  than  forty  miles  from  the  master's  office, 
the  proper  course  is  to  obtain  a  commission  for  their  examination  before 
a  master  or  examiner,  in  their  neighborhood. 

By  the  English  practice,  when  a  subpoena  is  served  upon  a  witness,  a 
memorandum  in  writing,  of  the  time  and  place  of  attendance,  signed 
by  the  master,  is  left  with  the  witness  at  the  time  the  writ  is  shewn  to 
him.(t;) 

But  here,  the  usual  course  is  to  serve  the  witness  with  a  copy  of  the 
subpoena. 

Commission.  The  102d  rule  authorizes  the  master,  upon  the  return 
of  tiie  first  summons,  to  issue  his  certificate  for  a  commission  to  examine 
witnesses,  if  he  shall  think  it  necessa'y. 

A  commission  to  lake  the  testimony  of  a  witness,  to  be  used  before  a 
master,  can  only  be  obtained  upon  the  master's  certificate  that  it  is  ne- 
cessary.(f^)  And  if  it  is  issued  without  such  certificate,  it  will  be  irreg* 
ular.(x) 

It  seems  that  an  exception  does  not  lie  to  this  certificate,  but  that  if  it 
is  improperly  granted,  a  motion  may  bo  made  to  discharge  the  order  for 
the  com  mission. (y) 

The  order  for  a  commission  is  entered  of  course,  upon  the  master's  cer- 
tificate. And  the  commission  is  sued  out  and  executed  in  the  same  man- 
ner as  commissions  for  the  examination  of  witnesses  in  other  cases«(z) 
It  is  returnable  to  the  office  of  the  register,  &c.  issuing  it,  and  not  to  the 
master ;  and  copies  of  the  depositions  are  furnished  to  the  solicitors  for 
the  respective  parties.(a) 

Witnesses,  how  examined  before  master.  The  examination  of  witness- 
es before  a  master  is  effected  either  by  exhibiting  interrogatories,  or  by 
viva  voce  questions  addressed  to  the  witness  himself  in  the  master's 
presence.  The  former  is  the  old  practice.  The  106th  rule  authorizes 
the  master  to  examine  any  witness,  either  upon  written  interrpgatories, 
or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to 
him  to  require ;  the  examination  or  evidence  being  taken  down  at  the 
time  by  the  master,  or  by  his  clerk  in  his  presence,  and  preserved,  in  or- 
der that  the  same  may  be  used  by  the  court  if  necessary. 

1.  Examinatio7i  upon  interrogatories.    If  the  master  thinks  it  expe- 


(17)  3  Dan.  Pr.  840.  {z)  See  ante,  p.  399  €t  seq.  3  Smith, 

(w)  ParkinsoD  ▼.  Ingram,  3  Yes.  603.     139. 

(x)  Bearcrofl  t.  Berkeley,  3  Cox,  108.        (a)  Parkinson  r.  Ingram,  3  Vet.  607, 

(y)  Chafien    t.  Wills,    1    Dick.    377.     DyoU  ▼.  Anderton,  3  Ves.  &  B.  176. 

Bat  see  Cheanell  t.  Martin,  4  Sim.  343.    Beame's  Ord.  830.    3  Tnr.  Ch.  Ft.  738. 

3  Smith,  139. 
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dient  to  examine  a  witness  upon  interrogatories,  the  party  calling  the 
witness  must  prepare  the  interrogatories  and  have  them  engrossed  and 
signed  by  counsel.  It  has  been  stated,  that  upon  the  examination  o{ par- 
ties before  a  master,  the  interrogatories  are  settled  by  him,  and  need  not 
be  signed  by  counseI.(6)  But  the  interrogatories  for  the  examination  of 
witnesses  must  be  signed  by  counsel,  though  they  need  not  be  settled  by 
the  master — unless  where  they  are  directed  to  be  settled  by  the  order 
of  the  court — as  in  the  case  of  witnesses  who  have  been  before  examin- 
ed  in  the  cause.(c) 

If  they  are  directed  to  be  settled  by  the  master,  he  must  sign  his  al- 
lowance of  them  in  the  same  manner  as  he  signs  interrogatories  for  the 
examination  of  parties.(c{) 

The  rule  confers  a  discretion  upon  the  master  as  to  allowing  interrog- 
atories to  be  used.  But  if  he  refuses  lo  receive  them  in  a  proper  case, 
it  seems  the  proper  course  is  to  apply  to  the  court,  by  motion,  that  he 
ma/  be  directed  to  receive  them.(c)  In  Willan  v.  Willariiif)  howev 
er,  the  court  ordered  an  application  of  that  sort  to  stand  over,  at  the 
same  time  directing  that  a  petition  should  be  presented  stating  the  par- 
ticular circumstances  and  the  dates. 

2.  Examination  viva  voce.  Witnesses  are  usually  examined  before 
masters  orally.  It  is  only  in  special  cases  and  upon  rare  occasions  th  it 
the  other  method  is  resorted  to. 

Where  the  witness  is  examined  viva  voce,  the  questions  are  not  put 
from  written  iLterrogatories  previously  prepared,  but  are  such  as  sug- 
gest themselves  at  the  time.  The  witness  is  first  examined  by  the  party 
calling  him,  and  then  cross-examined  by  the  opposite  party,  if  he  pleases. 
The  master  may  also  put  such  questions  as  he  thinks  proper.  The  an- 
swers, but  not  the  questions,  are  taken  down  by  the  master.(g') 

The  master  is  not  at  liberty  to  examine  a  witness  viva  voce^  after  he 
has  issued  his  summons  on  preparing  his  report ;  and  in  a  case  where  he 
had  done  so,  the  depositions  thus  taken  were,  on  motion  ordered  to  be 
suppre8sed.(A) 

Oath  to  witness.  Whether  the  witness  is  examined  upon  interroga- 
tories, or  viva  vece^  previous  to  entering  upon  the  examination,  the  mas- 
ter is  to  administer  to  him  an  oath  in  the  following  form :  "  you  do  sol- 
emnly swear,  [or^  if  a  quaker,  ''  you  do  solemnly^  sincerely,  and  truly 
declare  and  affirm,^]  that  you  will  true  answers  make  to  such  interrog- 


ih)  Ante,  p.  485.  (e)  Hough  t.  Williams,  id.    151.    2 

(c)  Benneu's  Mast.  13.    S  Dan.  Pr.  835,  Ban.  841. 

842.     3    Bro.    C.  C.    190.    Vaughau  r.  (/)  Coop.  991.     19  Yes.  590,  S.  C. 

Lloyd,  1  Cox,  318.  (g)  See  S  Smith,  138. 

(d)  3  Smith,  113.    See  ante,  p.  485.  (A)  Trotter  t.  Trotter,  5  Sim.  383. 
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atories  [or  questionsj]  as  shall  be  put  to  you  touching  the  matters  in  ref- 
erence in  a  certain  cause  depending  in  the  court  of  chancery  of  the 
state  of  New  York,  wherein  A.  B.  is  complainant,  and  C.  D.  is  defen- 
dant, and  therein  will  speak  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God."  If  the  witness  swears  by  the  uplifted 
hand,  the  oath  commences,  "  You  swear  by  the  ever-living  God,  that," 
&c.  &c. 

Caption  of  depositions.  Before  commencing  the  examination,  the 
master  prepares  a  caption  or  heading  to  the  depositions,  in  this  form : 

[TUle  of  cause,'] 

"  Depositions  of  witnesses  produced,  sworn,  and  examined  in  a 
certain  cause  depending  and  at  issue  in  the  court  of  chancery  of 
the  state  of  New  York,  wherein  A.  B.  is  complainant,  and  C.  D. 
defendant,  before  J.  S.,  one  of  the  masters  of  this  court,  on  the 

....  day  of  .... ,  at  the  town  of  .... ,  in  the  county  of , 

taken  under  a  decree,  \or  order^'\  of  the  said  court,  bearing  date 
the  ....  day  of  . . . . ,  on  the  part  of  the  complainant,  \or  defenr 
dan/.] 

Signature  of  witness.  When  the  examination  is  completed,  it  is  to  be 
signed  by  the  witness,  upon  the  right  hand  side. 

Jurat.  The  master  is  then  to  add  his  jurat,  in  the  same  form  as  that 
used  by  examiners. 

Demurrer  by  witness.  If  an  improper  interrogatory  or  question,  or 
one  which  he  deems  such,  is  put  to  the  witness,  he  may  object  to  an- 
swering it  by  demurrer,  in  the  same  manner  and  for  the  same  reasons 
as  upon  examinations  before  examiners.(/c) 

Depositions^  where  kept.  We  have  seen  that  depositions  taken  be- 
fore examiners  are  to  be  filed  in  the  register's  or  clerk's  office ;(/)  but 
depositions  of  witnesses  examined  before  masters  are  usually  kept  by 
them  ]{m)  who  will  furnish  copies  to  the  parties  when  requested. 

■ 

State  of  Facts. 

Nature  of]  A  state  of  facts  is  a  statement  in  writing  made  by  a 
party  prosecuting  or  resisting  any  inquiry  before  a  master,  of  the  facts 
and  circumstances  upon  which  he  relies,  either  in  support  of  his  own 
cause  or  in  contradiction  or  defeasance  of  that  of  his  adversary.    It  is, 


(k)  See  ante,  p.  382.  (m)  Parkintoo  ▼.  Ingram,  3  Yes.  607. 

(0  Ante,  p.  S80. 
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in  effect,  the  pleading  of  the  party  before  the  master ;  and  is  governed 
by  nearly  the  same  rules  and  principles  as  pleadings  in  the  court.  Yet 
not  being  signed,  nor  in  general  prepared  by  counsel,  those  rules  are 
not  also  so  strictly  observed.(n) 

In  what  cases  proper.  We  have  already  seen  that  an  examination  of 
witnesses  should  be  preceded  by  a  state  of  facts.(o)  But  this  is  not  the 
only  proceeding  in  which  a  state  of  facts  is  proper.  It  is  the  general 
form  by  which  the  prosecution  or  defence  of  every  reference  to  a  mas- 
ter is  commenced.(p)  Thus,  it  is  used  upon  references  under  decrees 
for  an  account  (9)  So,  if  the  decree  directs  an  inquiry  respecting  the 
maintenance  of  infants,  and  what  is  proper  to  be  allowed  for  that  pur- 
pose, and  to  consider  of  a  proper  person  to  act  as  guardian,  a  state  of 
facts  should  be  laid  before  the  master,  pointing  out  the  situation,  age, 
and  fortune  of  the  infant,  and  the  name  of  some  fit  person  to  act  as  his 
guardian,  what  sum  of  money  has  been  expended,  and  in  what  manner, 
and  to  and  from  what  period  the  maintenance  is  claimed.(r)  And  if 
the  master  is  directed  to  inquire  what  real  estate  the  testator  died  seised 
of,  a  state  of  facts  to  answer  these  inquiries  must  be  prepared  and  laid 
before  the  master.(5)  So,  in  the  case  of  the  marriage  of  an  infant  ward 
of  the  court,  proposals  for  a  settlement  by  the  other  party  are  to  be  sub- 
mitted to  the  master.(/) 

Form  of.  A  state  of  facts  is  entitled  in  the  cause,  and  con- 
tains a  detail  of  the  facts  and  circumstances  intended  to  be  relied 
upon  by  the  party.  When  the  party  carrying  in  the  state  of  facts 
makes  any  claim  upon  the  fund  in  court,  it  is  usual  to  conclude  the 
statement  with  the  particulars  of  the  claim,  in  the  manner  of  a  prayer 
for  relief  in  the  bill,  as  follows:  "And  the  said  A.  B.  therefore 
claims,"  &c.  In  such  a  case  the  proceeding  is  called  ^  a  state  of  facts 
and  claim.'' 

When  the  object  of  the  party  is  to  charge  another  with,  the  receipt 
of  money,  &c.  the  state  of  facts  concludes  with  a  charge  in  the  follow- 
ing form :  "  And  the  said  A.  B.  therefore  charges,"  &c.  tn  this  case  the 
proceeding  is  called  "  a  state  of  facts  and  charge."(u)  A  charge  is  not 
always  preceded  by  a  state  of  facts.  If  the  matter  appears  from  any 
admissions  in  any  account,  or  examination,  or  proceeding  in  the  mas- 


(n)  3  Dan.  860.  (r)  Id.  526. 

io)  Ante,  p.  493.  («)  Id.  537. 

ip)  3  Dan.  850.  {I)  Id.  ib. 

Iq)  1  Newl.  534.  (u)  3  Dan.  850. 
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tei^s  office,  and  requires,  no  other  proof  in  support  of  it,  it  is  nsnal  to 
make  a  "charge"  only.(t;) 

Swearing  to.  Tiie  107th  rule  directs  that  every  state  of  facts  brought 
in  before  a  master  shall  be  verified  by  oath  as  true,  either  positively  or 
upon  information  and  belief. 

Amending.  A  state  of  facts  may  be  amended,  at  any  time,  before 
the  examination  of  witnesses  has  commenced.(t^) 

Summons  upon  leaving.  When  a  state  of  facts  is  prepared,  it  is  car- 
ried into  the  master's  office,  and  a  warrant,  or  summons,  "on  leaving" 
must  be  taken  out  and  served  upon  the  other  parties.  If  they  have  a 
counter  state  of  facts  to  leave,  they  must  proceed  in  the  same  man- 
iier*(i7) 

Scandal  and  impertinence  in.  If  a  state  of  facts  contains  scandalous 
or  impertinent  matter,  the  party  may  have  it  expunged  in  the  manner 
pointed  out  in  the  I06th  rule.(y) 

Further  state  of  f  axis.  A  further  state  of  facts  may  be  carried  in,  if 
necessary  ;  upon  leaving  which,  a  warrant  ^  on  leaving"  should  be  ta- 
ked  and  served,  as  when  an  original  state  of  facts  is  left.(j2;) 

Counter  state  of  facts.  Where  another' party  affirms  the  facts  to  be 
different  from  what  is  alleged  by  the  party  carrying  in  the  state  of  facts, 
the  party  so  affirming  must  bring  in  a  counter  state  of  facts.  A  counter 
state  of  facts  is  not  necessary,  however,  where  one  party  merely  nega^ 
tives  the  facts  as  alleged  by  the  other.(a) 

Taking  accounts. 

The  107th  rule  directs  all  parties  accounting  before  a  master  to  bring 
in  their  accounts  in  the  form  of  debtor  and  creditor.  And  any  of  the 
other  parties  who  shall  not  be  satisfied  with  the  accounts  so  brought  in 
shall  be  at  liberty  to  examine  the  accounting  party  upon  interrogatories, 
as  the  master  may  direct. 

Notwithstanding  this  rule  is  positive,  in  directing  the  parties  to  bring 
in  their  accounts  in  the  form  of  debtor  and  creditor,  it  is  not  always 
necessary  to  call  upon  them  to  do  so.  If  sufficient  appears  from  the 
admissions  of  the  party  to  be  charged,  either  in  his  answer  or  in  the 
schedules  to  it,  or  in  any  proceeding  in  the  cause,  to  enable  the  account 


(v)  3  Dan.  850.  (y)  See  also  Erskine  r*  Garlkahoref  IB 

(to)  Id.  851.  Ves.  114. 

(x)  Id.  ib.  («)"»Dan.  851. 

{a)  W.870* 

Vol.  1,  64 
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against  him  to  be  properly  made  out,  the  party  conducting  the  proceed- 
ing may  immedately  bring  in  his  charge,  without  calling  for  any  ac- 
count under  the  107lh  rule.(6) 

Account  Where  a  party  is  required  to  bring  in  his  account  before 
the  master,  under  the  above  rule,  he  must  bring  in  his  whole  account 
and  for  the  whole  period  for  which  he  is  accountable.  It  must  also  be 
verified  by  the  usual  affidavit  that  the  account,  including  both  debts  and 
credits,  is  correct ;  and  that  the  party  accounting  does  not  know  of  any 
error  or  omission  therein,  to  the  prejudice  of  any  of  the  other  parties.(c) 

The  following  is  the  form  of  an  account,  as  given  in  Browne's  Chan- 
cery Practice,  in  the  case  of  an  executor  directed  to  account  for  the  per- 
sonal estate  and  effects  of  the  testator  received  by  him : 

[Title  of  causal  The  account  of  the  defendant  T.  L.  of  the  person- 
al estate  and  effects  of  J.  H.  deceased,  the  testator  in  the  pleadings  in 
this  cause  named,  come  to  the  hands  of,  and  received  by,  the  said  defen- 
dant as  executor  of  the  said  testator,  and  of  the  disbursements  and  pay- 
ments made  by  the  said  executor  thereout. 

Dr.  Cr. 


1843. 

1843. 

Mar.  13. 

Cash  found  in  the 

Mar.  24.    Cash  paid  to  Mr. 

testator's  dwelling 

M.,  the  undertak- 

house at  the  time 

er  ;  being  the  a- 
mount  of  his  bill 

of  his  death,        $150 

&c.  &c. 

furnished  for  fu- 
neral expenses,  $44  00 
&c.  &c. 

The  account  on  the  debit  side,  stating  the  property  with  which  the 
executor  is  chargeable,  and  on  the  credit  side,  claiming  credit  for  what- 
ever sums  the  executor  has  a  right  to  set  off  in  discharge  thereof.  The 
accounts,  in  regard  to  the  rents  and  profits  of  the  real  estate,  (if  any,) 
are  to  be  framed  in  a  similar  manner,  in  a  separate  account.(c/) 

On  the  debit  side  of  this  account  must  be  set  forth  every  sum  come 
to  the  hands  of  the  defendant,  and  the  persons  from  whom,  and  times 
when  such  sums  were  severally  received ;  and  on  the  other  side,  every 
sum  paid,  laid  out,  and  expended  by  the  defendant,  and  the  persons  to 
whom,  purposes  for  which,  and  times  when,  such  respective  sum  or  sums 
were  expended.    And  he  must  produce  before  the  master  proper  receipts 


(3)  S«e  $  D»n.  878.  (<Q  9  BrowDt'i  Ch.  Pr,  817. 

(c)  Story  T.  Brown,  4  Paiga,  lU. 
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and  vouchers  for  all  the  payments  exceeding  twenty  dollars ;  so  that 
the  complainant,  on  taking  copies  thereof  out  of  the  master's  office,  may 
be  able  to  investigate  and  ascertain  the  accuracy  of  such  accounts.(e) 

If  the  party  does  not  bring  in  his  account  within  a  time  to  be  fixed 
by  the  master,  upon  the  return  of  the  first  summons,  he  maybe  proceed* 
ed  against  in  the  same  way  as  a  party  not  putting  in  his  examina* 
tion.(/) 

The  account  being  drawn  up  and  sworn  to  is  left  in  the  master's 
office. 

Examining  party  upon  interrogatories.  If  either  of  the  parties  is  not 
satisfied  with  the  accotmt  so  brought  in,  he  may  exhibit  interrogatories 
to  be  settled  by  the  master,  for  the  examination  of  the  accounting  party 
touching  such  points  wherein  the  accounts  are  deemed  to  be  insufficient 
or  inaccurate.  These  interrogatories  are  prepared  by  the  solicitor,  and 
having  been  fairly  copied,  are  left  at  the  master's  office  to  be  settled  by 
him.  Having  been  settled,  the  master  signs  a  certificate  of  having  al- 
lowed them.(§') 

Exceptions  do  not  lie  to  a  master's  certificate  of  having  settled  inter- 
rogatories.(A) 

A  reasonable  time  is  allowed  for  the  accounting  party  to  put  in  his 
examination  to  these  interrogatories ;  which,  in  ordinary  cases  is,  in 
fact,  little  more  than  a  further  schedule  or  list  of  his  receipts  and  dis- 
bursements.(t) 

It  has  been  decided  that  a  party  examined  in  this  manner  in  relation 
to  his  accounts,  cannot  give  testimony  in  his  own  favor^  any  further 
than  his  answers  are  fairly  responsive  to  the  interrogatories  of  the  ad- 
verse party.(Ar) 

For  the  method  of  compelling  an  examination  to  interrogatories  set- 
tled by  the  master,  see  ante,  p.  491. 

Surcharge.  The  disclosures  obtained  by  means  of  the  examination  of 
the  accounting  party  upon  interrogaties,  may  be  made  the  ground  of  a 
surcharge  ;  which  is  the  statement  of  items  omitted  in  the  debit  side  of 
the  account  rendered  by  him.(2) 

Mr.  Bennett  observes,  that  the  practice  of  rendering  an  account  in 
the  form  of  debtor  and  creditor  may  be  very  convenient  where  the  suit 
is  an  amicable  one ;  where  the  estate  to  be  administered  is  small  or 


(«)  Id.  818.    3  R.  S.  92,  ^  55.  (A)  Browne,  819. 

(/)  See  ante,  p.  491.  (t)  Bennett,  83. 

{g)  Bennett's    Mast.    83.      Browne's  (k)  Benson  t.  Le  Roy,  1  Paige,  189. 

Ch.  Pr.  818.  (/)  1  Hoff.  Ch.  Pr.  536,  5S7. 
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simple  in  its  nature  ^  or  where  there  is  do  reason  to  think  but  that  the 
account  so  rendered  is  perfectly  fair  and  correct ;  but  as  the  litigation  of 
one  item  may  render  the  examination  by  interrogatories  and  the  conse- 
quent charge  against  the  executor,  and  his  discharge  thereto,  necessary ; 
and  as  it  may  be  very  doubtful  whether,  in  many  cases,  it  may  not  be  a 
saving  of  time  and  expense  to  proceed  by  charge  and  discharge  in  the 
first  instance,  he  proceeds  to  point  out  the  practice  upon  the  latter  mode 
of  proceeding.(m) 

That  practice  seems  to  be  briefly  as  follows : 

Charge,  If^  on  comparing  the  examination  with  the  interrogatories,  it 
is  found  to  be  sufBcient,  the  charge  against  the  accounting  party  is  pre- 
ferred. This  is  usually  taken  from  the  schedule  to  the  defendant's  an- 
swer, and  the  examination  put  in  by  him  to  the  interrogatories  embracing 
his  further  receipts.  It  is  in  truth  a  copy  of  the  debit  side  of  his  ac- 
count Having  been  copied,  it  is  brought  into  the  master's  office,  and 
the  usual  summonses  on  leaving,  and  to  proceed,  having  been  obtained, 
the  solicitor  in  support  of  his  charge  reads  from  the  answer  the  different 
sums  and  particulars  thereof  as  stated  by  the  defendant ;  and  then  the 
items,  &c.,  from  the  subsequent  examination.  This  being  done,  the 
charge  is  considered  as  established,  and  marked  by  the  master,  '^  al- 
lowed.^(n) 

If  the  charge  includes  sums  not  admitted  to  have  been  received  by  the 
accounting  party,  in  his  account,  they  must  be  substantiated  either  by 
evidence,  or  by  admissions  in  the  examination  of  such  party,  or  in  his 
answer  or  the  schedules  thereto.(o)    • 

If  Che  affidavit  contains  an  account  of  the  receipts  of  both  the  real  and 
personal  property,  two  separate  charges  should  be  brought  in ;  the  one 
including  the  receipt  of  the  personal,  and  the  other,  of  the  real  e8tate.(p) 

If  the  defendant  has  sec  forth  in  a  schedule  to  his  answer  to  the  bill, 
or  by  his  examination  in  answer  to  interrogatories,  his  receipts  and  pay- 
ments^  a  charge  may  be  carried  in-agaimst  him  for  such  receipts,  and  the 
45harge  may  be  proved  by  such  answer  or  examination.(ijr) 

Further  charge.  A  party  conducting  an  account  before  a  master  is 
not  limited  to  ona  charge^  If,  after  his  charge  is  allowed,  he  discovers 
other  items  with  which  the  accounting  party  is  chargeable,  he  may  either 
amend  his  charge  or  carry  in  a  further  charge ;  and  this  he  may  do  as 
often  as  necessary.(r)    Thus,  where  it  appears  that  the  party  has  re- 


im)  Bennett,  83.  {p)  2  Smith,  ICMT. 

(n)  Bennett,  84.  (q)  Id.  lb. 

io)  8  bmiUi,  105.    8  Dan.  Pr.  879.  (r)  Napier  ?.  Suplea,  1  Molloy,  898, 

23  L 
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ceived  something  subsequent  to  his  last  examination,  it  is  usual  to  carry 
in  a  further  charge.(5) 

Swearing  to  charge.  The  107th  rule  requires  a  charge  to  be  sworn 
to,  either  positively  or  upon  information  and  belief. 

Discharge.  When  the  charge  has  been  allowed,  the  accounting  party 
must  carry  in  his  discharge. 

When  to  be  brought  in.  If  the  accounting  party  does  not  bring  in  his 
discharge  within  a  reasonable  time  after  the  charge  has  been  allowed,  the 
party  conducting  the  account  must  take  out  and  serve  upon  him  a  sum- 
mons, underwritten,  "at  which  time  the  said  A.  B.  is  to  bring  in  his  dis- 
charge," 6cc.  This  summons  is  peremptory,  and  if  it  is  not  obeyed,  or 
the  accounting  party  does  not  appear  and  crave  further  time,  the  mas- 
ter  may  proceed,  if  otherwise  in  a  situation  to  do  so,  to  make  a  report, 
without  the  discharge ;  charging  the  defendant  with  the  whole  amount 
of  the  charge  as  allowed^/) 

Fhrm  of.  The  discharge  contains  a  statement  of  payments  and  dis- 
bursements by  the  accounting  party,  or  other  matters  by  which  he  claims 
to  discharge  himself  from  the  debt  attempted  to  be  made  out  against  him, 
on  the  other  side  of  the  account. 

A  discharge,  as  well  as  any  other  matter  before  the  master,  may  be  the 
subject  of  an  examination  for  impertinence,  if  it  contain  impertinent  mat- 

ler.(ti) 

Swearing  to.  A  discharge  must  be  verified  by  oath  as  true,  in  the 
same  manner  as  a  eharge.(i;) 

Proceeding  upon.  The  accounting  party  is  bound  to  use  all  due  dili* 
gence  in  obtaining  and  attending  summonses  to  vouch  his  discharge ; 
otherwise  the  party  interested  in  the  account,  may  take  out  summonses  to 
compel  his  attendance  for  that  purpose,  (u?)  And  if,  upon  the  return  of  the 
summonses,  the  party  does  not  attend  and  proceed,  or  account,  to  the  mas- 
ter's satisfaction,  for  his  not  proceeding,  the  master  will  disallow  the  dis- 
charge, or  such  part  of  it  as  the  party  has  omitted  to  support.(ip)  The 
master,  however,  will,  if  he  sees  the  party  anxious,  and  that  he  does  his 
best  to  support  his  discharge,  afford  him  every  indulgence.(y) 

Hmo  substantiated.  Upon  the  return  of  the  summons  to  bring  in  the 
discharge,  all  the  parties  interested  in  the  account  are  entitled  to  attend 
the  master.  At  this  time  the  discharge,  being  brought  in,  is  first  exam- 
ined, with  the  afiidavit,  answer,  or  examination,  and  the  accounting  par- 


(s)  2  Dan.  800.  (to)  Bennett's  Matt.  85. 

(I)  S  Smith,  no.  (x)  2  Dan.  881. 

(«)  Price  ▼.  Shaw,  2  Cox,  184.  (y)  -2  Smith,  110. 

(v)  Role  107. 
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ty  then  proceeds  to  vouch  his  payments  by  producing  receipts,  &c.  for 
the  same.  He  must  not  only  be  prepared  to  vouch  his  payments,  but 
must  establish  the  propriety  of  their  having  been  made,  if  the  same  is 
disputed.(jr) 

The  vouchers,  when  produced,  are  marked  by  the  master  with  the  in- 
itials of  his  name,  as  a  token  of  his  inspection  or  allowance  of  them. 

The  ordinary  course  of  proceeding  upon  discharges,  in  the  master's 
office,  is  by  affidavit ;  and  though,  in  strictness,  in  cases  where  infants 
are  concerned,  all  evidence  should  be  upon  examination  by  interrogato- 
ries, yet,  if  the  solicitor  for  the  in&nt  acquiesces  in  the  reception  of 
affidavits,  the  infant  will  be  bound  by  it.(a)  In  Young  v.  Reynolds,{b) 
an  order  appears  to  have  been  made  to  restrain  the  defendant,  who  was 
an  executor,  from  issuing  a  commission  to  examine  witnesses  in  aid  of 
his  account.  And  he  was  ordered  to  verify,  by  affidavit,  the  several 
vouchers  on  which  he  sought  credit. 

By  the  English  practice,  although,  strictly  speaking,  every  payment 
insisted  upon  in  the  discharge,  where  it  amounts  to  forty  shillings  and 
upwards,  must  be  established  by  a  proper  voucher,  sums  under  forty 
shillings  may  be  substantiated  by  the  oath  of  the  accounting  party.(c) 
But  it  is  not  sufficient  for  the  party  to  swear  that  he  believes  he  paid 
the  money.  He  must  peremptorily  swear  to  the  {a.ct.{d)  And  he  must 
mention  to  whom  the  sums  were  paid,  and  for  what,  and  at  what  time.fa) 

But  the  whole  of  the  items  established  by  the  oath  of  the  accounting 
party  must  not  exceed  $500.(/)  And  the  defendant  cannot,  by  way  of 
charge,  charge  another  person  in  this  way.(^) 

It  is  intimated  by  Chancellor  Kent,  in  Remsen  v.  ReTnaen^  above  re- 
ferred to,  that  twenty  dollars  would  be  considered  in  this  state  a  reasona- 
ble substitute  for  the  forty  shillings  sterling  limited  by  the  English  prac- 
tice. 

The  revised  statutes  contain  a  provision  that  on  the  settlement  of  an 
account  of  an  executor  or  administrator,  he  may  be  allowed  any  item  of 
expenditure  not  exceeding  twenty  dollars,  for  which  no  voucher  is  pro- 
duced, if  such  item  be  supported  by  his  own  oath  positively  to  the  fact 
of  payment,  specifying  when  and  to  whom  such  payment  was  made. 


(«)  2  Smith,  106.  {d)  Robinson   t.    Cumming,  9   Atk. 

(a)  2  Dan.  882.-  409. 

(bf  2  Molloy,  21|  n.  («)  Id.  ib. 

(c)  Anon.   1    Vera.  283.  Marshfield         (/)  Id.  ib.    Anon.  1  Vern.  283.    Rem- 
T.  Westun,  2  id.  176.    Bingham  t.  Lady    sen  t.  Remsen,  2  John.  Ch.  Rep.  ^1. 

Clanmorris,  1  MoIIoy,   20.  Everard   ▼.        (g)  Bennett's  Mast.  86. 
Warren,  2  Ch.  Ca.  240. 
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But  snch  allotirances  shall  not,  in  the  whole,  exceed  five  hundred  dol- 
lars, for  payments  in  behalf  of  any  one  estate.(i) 

Although  it  is  the  general  rule  that  every  item  in  a  discharge,  of  forty 
shillings  and  upwards,  must  be  supported  by  a  proper  voucher,  there  are 
coses  in  which  a  party  has  been  allowed  to  discharge  himself,  by  other 
means  than  the  ordinary  vouchers.  Thus,  where  the  evidence  in  sup- 
port of  a  charge  consists  of  entries  in  books  kept  by  the  party  himself, 
the  party  has  aright  to  make  use  of  entries  in  the  same  books,  in  support 
of  his  discharge.(A:)  And  so,  if  a  paper  is  produced  by  one  of  the  par- 
ties, from  which  he  takes  his  charge,  the  same  paper  may  be  read  by 
the  other  party  by  way  of  discharge.(Z)  Thus,  where  an  account  furn- 
ished by  a  party  before  any  suit  instituted,  is  produced  to  charge  him 
with  the  items  on  the  debit  side,  he  is  entitled  to  resort  to  the  credit  side 
in  support  of  his  discbarge.(m) 

So  where  a  man,  by  his  answer  or  examination,  admits  that  he  has  re- 
ceived certain  sums,  which  sums  he  had  paid,  &c. — the  discharge  fol- 
lowing in  the  same  sentence— that  will  be  sufficient  to  discharge  him.(n) 
It  is  necessary,  in  order  to  entitle  a  party  chai^fed  by  his  own  answer,  to 
read  such  answer  in  support  of  his  discharge,  that  the  discharge  should 
be  by  the  same  sentence  with  the  charge.  If  it  occurs  in  another  part 
of  the  answer,  it  cannot  be  made  use  of.(o)  And  it  has  been  held  that 
a  party  charging  himself  in  a  schedule  to  his  answer,  cannot  discharge 
himself  by  another  schedule  to  the  same  answer,  stating  his  disburse- 
raents.(p)  Neither  can  he  discharge  himself  in  this  way  by  affidavit.(^) 
And  it  must  appear  that  the  receipt  and  payment  constituting  the  charge 
and  discharge,  formed  but  one  transaction  and  occurred  on  the  same 
day — as  where  the  answer  stated  that  "  upon  a  particular  day  the  de- 
fendant received  a  sum  of  money  and  paid  it  over" — but  if  he  says  that 
upon  a  particular  day  he  received  a  sum  of  money,  and  upon  a  subse- 
quent day  he  paid  it  over,  that  cannot  be  used  in  his  dischar^,  for  it  is 
a  different  transaction.(r) 

So  a  party  charged  with  one  sum  of  money  cannot  discharge  himself 
by  distinct  independent  items  on  the  other  side  of  the  account.(^) 

Where  the  account  is  of  long  standing,  the  court  will  sometimes  per- 


(t)  2  R.  S.  92,  i  65.  (n)  Ridgeway  v.  Darwin,  7  Ves.  404. 

[k)  Daraton  t.  Earl  of  Exford,  1  Eq.  (o)  Robinson  ▼.  Scoiney,  19  Ves.  562. 

Ca.  Abr.  10.  Ip)  Boardman  ▼.  Jackson,  supra, 

(/)  Carter  ▼.  Lord  Colrain,  Barnardist.  (y)  Ridgeway  t.  Darwin,  suprft, 

126.  (»*)  Thompson  v.  Lambe,  7  Ves.  587. 

(m)  Boardman  ▼.  Jackson,  2  B.  &  B.  (s)  Robinson  v.  Scotney,  supra. 
182. 
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mit  the  accounting  party  to  discharge  himself,  upon  oath,  of  all  such 
matters  as  he  cannot  prove  by  vouchers,  by  reason  of  their  loss.(0 

But  although,  in  some  instances,  the  court  has  declared  upon  the  hear- 
ing of  the  cause,  that  in  the  circumstances  under  which  the  bill  has  been 
filed,  it  would  apply  a  different  rule  of  proof  from  that  which  is  ordina- 
rily applied,  it  is  only  when  such  declaration  forms  part  of  the  order  of 
the  court  directing  the  account,  or  upon  an  order  made  under  special 
circumstances,  that  the  master  will  be  authorized  to  allow  a  party  to 
discharge  himself  by  his  own  oath,  from  the  sums  proved  to  have  come 
to  his  bands.(ti) 

The  necessity  for  producing  the  proper  vouchers  in  support  of  the  dis- 
charge, is  not  removed  by  the  circumstance  of  the  defendant's  answer, 
in  which  the  items  are  sworn  to,  not  having  been  replied  to;  although, 
in  other  cases,  an  answer  which  has  not  been  replied  to,  is  to  be  taken 
as  true.  The  master  must,  nevertheless,  require  the  vouchers  to  be  pro- 
duced.(v) 

There  are  many  cases  in  which  the  court  decreeing  an  account,  di- 
rects it  to  be  taken  with  the  admission  of  certain  documents  or  testimo- 
ny not  having  the  character  of  l^al  evidence.(u7)  But  it  is  not  for  the 
master  to  decide  as  to  the  propriety  of  departing  from  the  ordinary 
course  of  proceeding.  He  cannot  do  so  without  the  order  of  the  court ; 
and  such  an  order  will  not  always  be  made  until  the  difficulty  of  pro- 
ceeding in  the  ordinary  mode  has  become  apparent,  upon  an  attempt  to 
pursue  it  in  the  master  s  office.(ir) 

The  court  will  not  allow  any  thing  to  be  placed  to  account  under  the 
name  of  general  expenses,  but  the  party  must  name  the  particular 
items.(y) 

Should  any  item  occur  which  cannot,  at  the  moment,  be  satisfactori- 
ly explained,  or  the  voucher  for  it  produced,  it  is  marked  as  a  queried 
iiem^  for  further  inquiry.  And  should  there  be  any  such  item  remain- 
ing when  the  others  are  disposed  of,  a  summons  is  obtained  by  the  com- 
plainant's solicitor  and  served,  underwritten,  ''to  proceed  on  the  queried 
items  in  the  defendant's  discharge,"  on  the  attendance  upon  which,  such 
explanation  as  may  be  given,  and  the  evidence  adduced  in  support  of 
the  queried  item,  is  discussed  and  read.(2r)    If  the  defendant  does  no^ 


(0  Peyton  ▼.  Green,  1  Cha.  Rep.  146.  (w)  See  Lnpton  ▼.  White,  16  Yes.  433, 

1  Eq.  Ca.  Abr.  11,  S.  C.    Holstoomb  y.  443. 

RWers,  1  Cha.  Ca.  127.  (x)  3  Dan.  886. 

(u)  Dines  ▼.  Scott,  1  Tur.  &  Roaa.  368.  (y)  Anon.  1  Eq.  Ca.  Abr.  11. 

(o)  Davenport    y.  Dayenport,    1  Sim.  {z)  Bennett's  Mast.  86. 
616. 
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attend  and  support  the  queried  items,  or  crave  further  time,  the  whole 
of  such  items  may  be  disallowed  by  the  master ;  or  he  may  direct  a  fur- 
ther warrant  to  be  taken  out  to  give  the  party  an  opportunity  of  setting 
himself  right  before  he  proceeds  to  disallow  the  pRyment.(o) 

The  charge  and  discharge,  when  completed,  form  schedules  to  the 
master's  report,  and  are  the  source  from  whence  he  ascertains  the  bal* 
ance.(6) 

Just  iiUowafices.]  Decrees  directing  accounts  to  be  taken  by  a  mas^ 
ter,  usually  contain  a  declaration  that  "the  master  is  to  make  unto  the 
parties  ail  just  allowances  ;"(c)  or  such  allowances  as  shall  be  just. 
Under  this  direction,  the  master  is  authorized  to  allow  the  parties  such 
disbursements  as  may  appear  to  have  been  fairly  and  properly  made  by 
them.  It  is  a  settled  rule,  that  whatever  a  trustee  or  personal  represen- 
tative  has  expended  in  the  proper  execution  of  his  trust,  may  be  allow- 
ed him  in  passing  his  accounts.  Thus,  where  the  decree,  in  a  suit  by 
residuary  legatees,  directed  an  account  to  be  taken  of  the  personal  es- 
tate of  a  testator,  and  of  his  debts  and  funeral  expenses ;  and  the  per- 
sonal estate  was  ordered  to  be  applied  in  payment  of  the  debts  and  fu- 
neral expenses  in  a  course  of  administration,  and  the  master  allowed 
payments  in  discharge  of  legacies,  it  was  held  that  the  payment  of  leg- 
acies in  such  an  account,  was  the  subject  of  a  just  allowance,  as  the 
complainant  could  be  entitled  to  nothing  until  the  legacies  were  paid.(c() 

So  where  a  trustee,  in  the  fair  execution  of  his  trust,  has  expended 
money  by  reasonably  and  properly  taking  opinions  and  procuring  direc- 
tions necessary  to  the  due  execution  of  his  trust,  he  is  entitled  not  only 
to  his  costs,  but  to  his  charges  and  expenses,  under  the  head  of  just  aU 
lowances.(e)  So  also  is  the  next  friend  of  an  infant ;  for,  as  the  infant 
himself  cannot  incur  charges  and  expenses,  if  they  cannot  be  claimed  as 
just  allowances,  and  the  next  friend  is  to  be  at  the  whole  expense  of  the 
infant,  beyond  his  costs,  persons  will  deliberate  before  they  accept  the 
office.(/) 

The  expenses  of  a  sale  may  also  be  allowed,  under  the  head  of  just 
alIowances.(^) 

But  an  executor  or  trustee  will  not  be  allowed  for  loss  of  time,  but 


(a)  2  Smith,  110.  (e)  Fearn8  t.  Yoong,  10  Yes.  184. 

W  Id.  111.  (f)U.ih. 

(e)  Beaton  on  Decreet,  4S.  {g)  Cramp  r.  Baker,  18  Ves.  98S. 

(d)   Nightingale  t.    Lnweon,  1   Cox,    Set  ileo  Graham  ▼.  Graham,  1  Yes.  809. 
S3. 

Vol.  I.  66 
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only  for  his  expenses.(A)  And  an  agent  named  executor,  is  not  entitled  to 
charge  a  comaiission  on  business  done  subsequently  to  the  testator's 
death. (i)  The  same  rule  has  been  extended  to  solicitors  and  attorneys, 
who,  in  the  character  of  executors  and  trustees,  are  not  allowed  any 
professional  charge  or  remuneration  for  the  loss  of  time  or  other  emolu- 
ments, but  only  such  charges  and  expenses  actually  paid  by  them  out  of 
pocket,  as  the  master  may  find  to  have  been  properly  incurred  and 

paid.(A:) 

But  an  executor  or  trustee  who  requires  the  assistance  of  a  solicitor, 
in  the  execution  of  his  trust,  will  be  allowed  the  amount  of  what  he  has 
properly  paid  to  such  solicitor,  in  respect  to  his  bill  of  costs.  He  will 
not,  however,  be  allowed,  without  question,  whatever  sum  he  thinks 
proper  to  pay  to  his  solicitor.  The  master  will  hand  the  solicitor's  bill 
over  to  the  proper  officer  to  be  taxed  and  moderaterl.(Q 

Trustees,  also,  will  be  allowed  sums  paid  to  such  accountants,  agents, 
or  receivers  as  the  due  execution  of  their  office  rendered  it  necessary  for 
them  to  employ.(m) 

Where  a  claim  for  a  specific  allowance  has  been  made  by  the  answer, 
but  not  noticed  in  the  decree,  the  master  w*ill  not  be  justified  in  making 
such  an  allowance,  under  the  head  of  just  allowances.(n) 

Allowing  interest']  On  a  reference  to  take  or  state  an  account,  the 
master  shall  be  at  liberty  to  allow  interest  as  shall  be  just  and  equitable, 
without  any  special  directions  for  that  purpose;  unless  a  contrary  direc- 
tion is  contained  in  the  order  of  reference.(o) 

Making  rests.  In  taking  an  account,  the  master  does  not,  in  general, 
strike  any  balance  until  the  whole  charge  and  discharge  have  been  gone 
through  ;  and  he  is  not  at  liberty  to  make  rests  in  the  account,  unless 
directed  so  to  do  by  the  decree.(  p)  It  frequently  happens,  however, 
that  upon  further  directions  he  is  ordered  to  make  yearly  or  half  yearly, 
or  other  rests ;  the  object  of  which  direction  is  to  enable  the  court  to 
see  what  balances  he  has,  from  time  to  time,  retained  iu  his  hands  ;  in 
order  that  it  may  judge  whether  he  ought  to  be  charged  with  interest 
on  his  balances,  or  noi,{q)    Where  such  a  direction  occurs  in  a  decree, 


(h)  Brocksop  T.  Barnes,    5  Mad.  90.  (m)  Wilkinson  t.  Wilkinson,  3  Sim. 

Robinson  v.  Pett,  3  P.  Wnis.  349.    Scat-  &  Stn.  237.     But  see  Weiss  t.  Dill,  3 

tergood    T.    Harrison,  Mos.  128.      Mc-  My.  &  Keen,  26. 

Whorter  v.  Benson,  Hopk.  28.  (n)   East  India  Co.  t.    Keighly,    4 

(0  Sheriff  ▼.  Axe,  4  Rass.  33.  Mad.  38. 

(k)  Moore  t.  Frowd,  3  My.  &  Craig,  (o)  Rnle  107. 

45.  (p)  Webber  t.  Emit,  1  Mad.  13. 

(0  Johnson  t.  TelfcNrd,  3  Rass.  477.  (g)  Hall  t.   Haliett,    1    Cox,     138. 

Raphael  t.  Bochar,  11  Ves.  110. 
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therefore,  the  course  for  the  master  to  pursue  is  to  strike  a  balance  at 
each  rest  which  the  decree  requires  him  to  make,  by  deducting  the 
amount  of  the  discharge  from  the  amount  of  the  charge  up  to  that 
period.(r) 

Computing  interest* 

The  decree  frequently  contains  a  direction  to  the  master  to  compute 
interest  upon  debts,  legacies,  d&c.  In  ordinary  suits  for  the  administra- 
tion of  assets,  the  direction  is  that  the  master  shall  compute  interest  on 
such  of  the  testator's/ (or  intestate's,)  debts  as  carry  interest,  after  the 
rate  the  same  respectively  carry  interest ;  and  upon  his  legacies,  from 
the  time  and  after  the  rate  directed  by  the  testator's  will;  and  where 
no  time  of  payment  is  directed,  from  the  end  of  one  year  after  the  tes- 
tator's death.(^) 

The  134th  rule  directs  that  if  a  bill  to  foreclose  a  mortgage  be  taken 
as  confessed,  or  the  right  of  the  complainant,  as  stated  in  the  bill, 
is  admitted  by  the  answer,  he  may  have  an  order  of  course  refer- 
ring it  to  a  master  to  compute  the  amount  due  to  the  complainant, 
and  to  such  of  the  defendants  as  are  prior  incumbrancers  of  the  mort- 
gaged premises. 

We  have  already  seen  in  what  cases  the  master  is  to  allow  interest 
upon  taking  accounts.(/) 

With  respect  to  a  debt  due  on  a  bond,  the  rule  is  to  calculate  interest 
up  to  the  amount  of  the  penalty  of  the  bond  ;(u)  beyond  which  the 
master  cannot  go;(t;)  unless  the  creditor  claims  upon  two  securities  for 
the  same  sum,  one  of  which  is  a  bond  with  a  penalty,  and  the  other  a 
mortgage.  In  such  a  case  the  master  may  calculate  interest  beyond  the 
penalty  of  the  bond.(ir) 

As  to  debts  upon  simple  contract,  and  other  debts  which  do  not  carry 
interest  upon  the  face  of  them,  equity,  in  giving  interest,  follows  the 
law ;  and  the  court  will  allow  interest  to  be  computed  in  the  adminis- 
tration of  assets,  upon  all  debts  on  which  interest  is  given  by  courts 
of  law.(:r) 


(r)  8  Dan.  891.  Hughes  ▼.  Wynne,  1  My.   &  Keen,  20. 

(«)  Id.  ib.  Clarke  ▼.  Seton,  6  Ves.  411. 

(i)  Ante,  p.  514.  {to)    Clarke    ▼.    Lord    Abingdon,    17 

(«)  Sharp  T.  Earl  of  Searboroogh,  3  Yes:  106. 

Yea  557.  {x)  Buddam    t.   Ryley,  1  Bro.  C.  0. 

(t*)  Tew  T.  Earl  of  Winterton,  3  Bro.  339.     Parker  r.  Hutchinson,  3  Yes.  135. 

C.  C.  480.    Knight  t.  Biaclean,  id.  496.  Upton    r.    Lord    Ferrers,    5   Yet.    803. 

Lowad«t  T.  CoUena,  17  id.  89. 
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The  balance  due  upon  a  stated  account  between  the  parties  will  carry 

interest.(y)  x 

As  a  general  rule,  a  charge  of  debts  on  real  estate  does  not  entitle  sim^ 
pie  contract  creditors  to  intere8t.(jr) 

In  calculating  interest  under  a  decree,  the  master  usually  calculates 
it  up  to  the  date  of  his  report.  But  it  generally  forms  part  of  the  de- 
cree upon  further  directions,  that  the  mieister  shall  compute  subsequent 
interest  on  the  debts  mentioned  in  his  report  on  which  he  has  computed 
interest.(a) 

The  court  never  directs  interest  to  be  computed  on  debts  not  previ- 
ously carrying  interest.(fr)  And  in  computing  subsequent  interest,  al- 
though it  was  formerly  held  that  interest,  when  computed  by  the  mas- 
ter, became  principal  and  would  carry  interest,  the  rule  now  is  not  to 
compute  interest  upon  interest  reported  to  be  due,  even  in  the  case  of  a 
mortgage ;  though  the  practice  formerly  was  to  consider  the  interest  as 
principal  from  the  date  of  the  master's  report  ;(c)  the  ground  of  which 
practice  was  that  the  party  came  for  the  favor  of  the  court ;  he  was  or- 
dered to  pay  a  given  sum  on  a  certain  day,  and  if  he  did  not,  he  was 
put  under  the  terms  of  paying  what  would  indemnify  the  other  party 
completely.(i<) 

When  the  master  is  ordered  to  compute  interest  with  rests,  the  object 
of  the  court  is  to  charge  the  party  with  compound  interest.  The  prop- 
er course  is  to  add  the  interest  to  the  principal,  at  the  time  of  the  rest, 
and  to  compute  interest  upon  the  aggregate  sum.(e) 

Inquiries. 

Itiquiries  by  the  master  are  directed  either  to  persons  or  to  facts ; 
though  sometimes  they  are  directed  to  matters  of  law.  But  it  is,  in 
general,  in  those  cases  only  where  the  law  comes  in  as  a  matter  of  fact, 
as  in  the  case  of  an  inquiry  into  the  law  of  a  foreign  country,  that  the 
master  is  ever  directed  to  inquire  into  the  law ;  it  not  being  the  habit 
of  the  court  to  refer  abstract  questions  of  law  to  the  opinion  of  the  mas- 


(y)  Barweil  ▼.  Parker,  9  Vea.  363.  always  directed,  in  the  decree  for  sale, 

Vernon  ▼.  Cholmondelly,  Banb.  119.  to  pay  the  complainant  oat  of  the  pro- 

{%)  Id.  ib.     Earl  of  Bath  ▼.  Earl  of  eeeds  the  amoant  reported  dae,  with  ia- 

Bradford,  9  Yes.  688.  terest  thereon  from  the   date  of  the  re- 

(d)  Seaton  on  Decrees,  58.  port.    See   form  of  decree,  Rales  (ed. 

(b)  Creaze  t.  Hunter,  9  Yes.  jao.  1839,)  p.  169. 
165.  (i)  Id.  ib. 

(c)  Tarner  t.  Turner,  1  Jao.  A  W.  (e)  Raphael    r.    Boehmi  11  Yes.  9T, 
47.    Perkyna  t.  Boynton,  1  Bro.  C.  C,  103, 

674.    In  foreelosore  saits  the  master  is 
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ers.  Sometimes^  however,  qaestioas  of  law  are  so  mixed  up  with 
the  fact  to  be  ascertained  that  it  is  impossible  to  decide  upoa  the  one 
without  giving  an  opinion  as  to  the  others.  In  such  cases  the  master 
is  bound  to  give  his  opinion  upon  the  law  as  well  as  upon  the  matter  of 
fact  referred  to  him,  as,  for  instance,  in  the  case  of  a  reference  to  a  mas^ 
ter  to  inquire  whether  a  good  title  can  be  made  to  land,  &c.(/) 

As  to  heirsy  next  ofkin^  and^ persons  of  a  class,]  The  most  usual 
cases  in  which  inquiries  as  to  persons  are  directed  to  be  made,  are  those 
in  which  it  is  necessary  to  ascertain  the  heir  at  law  or  next  of  kin  of  a 
deceased  person.  The  same  sort  of  inquiry  is  also  frequently  directed 
for  the  purpose  of  ascertaining  the  individuals  forming  a  particular  class^ 
such  as  grand-children,  or  cousins  of  a  person  deceased,  or  the  persons 
entitled  to  a  share  of  prize'money.(^) 

A  similar  inquiry  is  also  necessary  where  the  master  is  directed  to  take 
an  account  of  the  debts  due  by  a  particular  individual ;  such  account 
involving,  necessarily,  an  inquiry  who  the  creditors  are,  as  well  as  into 
the  amount  of  their  claims. 

Almost  every  decree,  directing  inquiries  of  this  nature,  contains  a  di^ 
rection  that  the  master  should  cause  an  advertisement  to  be  published  for 
the  heirs  at  law,  next  of  kin,  or  creditors  to  come  in  and  make  out  their 
kindred,  or  prove  their  debts,  by  a  day  to  be  appointed ;  in  default  of 
which  they  are  to  be  excluded  from  the  benefit  of  the  decree.(A) 

This  advertisement  is  drawn  up  and  signed  by  the  master,  and  pub* 
lished  in  such  papers  as  may  be  directed  by  the  decree  or  by  the  mas 
ter,(t)  and  it  is  usual  to  have  a  copy  of  it  inserted  in  one  or  more  of  the 
newspapers  published  near  the  place  where  the  testator  resided.(A:) 

Although  the  time  limited  by  this  peremptory  advertisement  shall 
have  expired,  yet  no  objection  can  be  offered  to  the  reception  of  a  charge 
or  claim,  by  the  master,  if  it  is  left  before  the  sumusons,  on  preparing  his 
report,  is  issued.(/)  After  that  time,  although  such  charge  or  claim 
cannot  be  received  by  the  master,  the  court  will  let  in  creditors,  or  next 
of  kin,  at  any  time  while  there  is  a  fund  in  court  ;(m)  and  they  have 
even  been  let  in  after  a  deficient  fund  has  been  apportioned,  upon  pay- 
ment of  costs  of  the  application,  and  re-apportionment«(n) 

The  newspapers  iti  which  these  advertisements  have  appeared,  should 


(/)  2  Dan.  855.  (0  S  Smith,  243.     Bennet  50.    Wil- 

ig)  Id.  ib.  Good  ▼.  Blewitt,  19  Yes.     der  ▼.  Keeler,  3  Paige,  164. 

366.  (m)  Lashley  v.   Hoj^g,  11  Tea.  602. 

(A)  Seaton  on  Decrees,  51,72.  (n)  Angell  r.  Haddon,  1  Mad.  Rep. 

(t)  Benneu*a  Mast.  49.  529. 
(A)  Id.  50. 
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be  preserved  by  the  solicitor,  to  produce  and  leave  with  the  master, 
should  he  require  it. 

When  a  decree  directs  inquiries  as  to  next  of  kin,  creditors,  dtc,  with 
directions  that  the  master  shall  fix  a  day,  &c.,  after  which  all  persons 
will  be  excluded  from  the  benefit  of  the  decree,  it  is  not  usual  for  the 
master,  in  his  report,  to  notice  any  creditors  except  those  who  come  in 
under  the  decree.  He  merely  states  the  claims  which  have  been  proved ; 
taking  no  notice  of  the  possible  claims  of  others  who,  whether  entitled 
or  not,  did  not  come  in.(o)  But  parties  not  coming  in  are  not  precluded 
from  filing  a  new  bill  against  those  who  have  partaken  of  the  distribu- 
tion, to  compel  them  to  refund.  They  are  only  precluded  from  taking 
the  benefit  of  the  decree  under  which  the  distribution  has  been  made.(p) 
Such  new  bill,  nowever,  must  be  filed  against  all  who  have  partaken  in 
the  distribution,  in  order  that  they  may  contribute  in  proportion  to  what 
they  have  received.(y) 

But  although  a  party  making  a  distribution  under  a  decree  will  be 
protected  in  what  he  has  done,  and  the  court  will  compel  parties  claim- 
ing a  share  in  the  distribution  by  a  new  suit,  to  admit  the  demand,  ascer- 
tained under  its  authority  in  the  old  suit,  to  l)e  a  just  demand,  to  the  ex- 
tent allowed  by  the  court  in  the  administration  of  such  assets,  such  par- 
ties will  not  be  bound  by  any  account  of  the  assets  taken  under  a  decree 
made  in  a  suit  instituted  by  a  single  creditor,  not  on  behalf  of  himself 
and  others.(r) 

This  rule,  however,  is  confined  to  cases  in  which  the  first  suit  was 
instituted  by  a  single  creditor,  for  the  payment  of  his  own  demand  alone, 
and  is  not  applicable  to  cases  in  which  the  original  decree  was  made  in 
a  suit  institued  by  a  creditor,  on  behalf  of  himself  and  others,  for  a 
general  administration  of  assets.(^) 

Persons  having  notice  of  the  former  suit,  cannot  file  a  new  bill.(0 

A  creditor,  or  other  person  desirous  of  coming  in  before  the  master 
lo  prove  his  debt  or  establish  his  claim,  after  a  report  has  been  made, 
must  present  a  petition  stating  the  reason  of  his  not  having  come  in 
within  the  time  limited  by  the  advertisement,  and  praying  to  beat  liber- 
ty now,  to  establish  his  claim.  This  petition  must  be  supported  by  the 
affidavit  of  the  claimant.(u) 


(o)  Good    V.  Blewitt,    19  Vce.  336.  (q)  Id.  ib. 

But  see  David  v.  Frowd,  1  hiy,  &  Keen,  (r)  Miif.  PI.  135, 139. 

200.  Is)  David  v.  Frowd,  supra* 

ip)  David  v.  Frowd,  supra ;  Gillee-  (/)  Sawyer  v.  Birchmore,  supra. 

pie   ▼.   Alexander,  3  Rues.   130;   Saw-  (u)   9  Smith,  d46. 
yer  ▼.  Birchmore,  9  Keen,  391. 
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In  the  case  of  Drever  v.  Maudesley^{v\  where  a  person  who  claimed 
to  be  a  creditor  but  had  omitted  to  come  in  under  the  decree,  resided 
out  of  the  jurisdiction,  and  petitioned  to  have  his  claim  referred  to  the 
master,  the  court  granted  the  application  upon  his  giving  security  for 
the  costs. 

Contribution  to  costs.]  Where  suits  are  instituted  by  creditors  or 
next  of  kin,  or  other  persons  of  a  class,  on  behalf  of  themselves  and 
other  persons  of  the  same  class,  it  is  usual  for  the  decree  to  direct  that 
persons  coming  in  to  prove  their  debts  or  to  establish  their  claims,  shall 
contribute  to  the  expenses  of  the  suit.  In  such  a  case  the  complainant 
is  bound  to  claim  the  contribution  from  the  party  as  soon  as  he  has  es- 
tablished his  right  before  the  master ;  otherwise,  he  will  be  considered 
as  having  waived  it.(tr) 

It  seems,  however,  that  in  practice,  the  direction  for  contribution^  is 
seldom,  if  ever,  acted  upon.(ir) 

Inquiries  as  to  legacies  and  annuities.]  The  course  of  proceeding 
by  advertisement,  requiring  persons  having  claims,  to  come  in  under  the 
decree  is  resorted  to  only  where  it  is  unknown  who  all  the  parties  are. 
When  all  the  persons  who  can  claim  are  ascertained,  or  are  capable  of 
being  ascertained  without  such  a  proceeding,  it  need  not  be  resorted  to. 
Accordingly,  when  the  master  is  ordered  to  take  an  account  of  the  leg- 
acies or  annuities  given  by  a  will,  no  advertisement  for  the  legatees  to 
come  in  is  necessary ;  because  the  legacies  or  annuities  will  appear  by 
the  will ;  unless  the  legacy  is  given  to  persons  constituting  a  class ;  in 
which  case  it  may  be  uecessary  to  ascertain  by  advertising,  who  the  per^ 
sons  constituting  that  class  are.(y) 

A  list  of  the  legacies  or  annuities,  in  the  form  of  a  state  of  facts 
of  legacies  &c.,  and  a  copy  of  the  will,  is  generally  required  by  the 
master ;  upon  which  the  usual  summons  on  leaving  and  to  proceed, 
must  be  obtained  and  served.(2;)  If  any  of  the  legatees  or  annuitants 
have  been  paid,  it  is  necessary  that  their  receipts  should  be  produced,  to 
authorize  the  master  to  report  that  they  have  been  paid.(e/) 

Inquiries  as  to  titles.]  References  to  a  master  to  inquire  as  to  the  ti- 
tle to  property  in  question  in  the  cause,  are  principally  made  in  suits  for 
the  specific  performance  of  contracts  for  the  sale  or  purchase  of  real  es- 
tate ;  and  as  they  are  in  the  nature  of  a  preliminary  inquiry,  they  may 


(v)  6  Ross.  11.  (y)  3  Dbn.  869. 

(w)  3  Dan.  863.    Shortly  v.  Selby,*  5        («)  Bennett's  Off.  Mast.  50. 
Mad.  447.  (a)  Id.  ib. 

(«)  See  Benett  t.   Jesaop,  Jae.   343. 
Leohmere  t.  Brazier,  1  Roae.  76,  80« 
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be  made  either  by  decree  or  by  order,  upon  motion. (6)  Inquiries  of 
this  nature,  however,  are  not  confined  to  suits  for  specific  performancei 
but  may  occur  incidentally  in  suits  having  other  objects. 

Upon  an  inquiry  as  to  title,  it  is  not  necessary  to  carry  in  a  state  of 
facts,  but  the  master  proceeds  upon  the  ab6tract.(c)  If  the  decree  or 
order  of  reference  was  obtained  by  the  vendor,  he  must  take  his  abstract 
to  the  master's  office,  at  the  same  time  that  he  leaves  the  order  or  de- 
cree. If  it  was  obtained  by  the  vendee  and  an  abstract  has  been  al- 
ready delivered,  he  must,  in  like  manner,  carry  such  abstract  into  the 
master's  office.  If  no  abstract  has  been  delivered,  an  application  may,  if 
necessary,  be  made  to  the  court,  by  motion,  that  the  vendor's  solicitor 
may  deliver  one  to  the  purchaser's  solicitor.((2) 

Upon  leaving  the  abstract  in  the  master's  office,  the  usual  summons  on 
leaving  and  afterwards  to  proceed,  must  be  taken  out  and  served.(e) 

When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee  should 
carefully  compare  the  abstract  with  the  title  deeds,  a  production  of 
which,  if  necessary,  may  be  compelled  in  the  manner  already  pointed 
out(/) 

If  the  vendee  omits  to  call  for  the  production  of  the  title  deeds,  it 
will  be  taken  for  granted  he  is  satisfied  that  the  abstract  is  correct.(^) 

On  litigated  questions  of  title,  written  objections  to  the  abstract  are 
brought  in  by  the  party  objecting,  and  the  master  is  either  attended  by 
counsel  on  both  sides,  or  the  written  opinions  of  counsel  upon  the  ab- 
stract, are  produced  to  him  according  to  circumstances.(A)  The  master 
may  also,  in  cases  of  difficulty,  direct  the  abstract  to  be  laid  before  a 
conveyancer,  for  his  opinion. (t) 

The  master  may  receive  affidavits,  or  examine  witnesses  or  parties, 
either  upon  interrogatories  oc  viva  voee^  in  the  manner  already  pointed 
out.(A:) 

If  the  master  is  satisfied  with  the  title,  as  shown  by  the  vendor,  he 
reports  accordingly.  If  he  is  not  satisfied  with  the  title,  he  must  state 
the  points  in  which  the  title  is  defective.(0 

Where  the  title  is  clear,  but  there  are  terms,  or  incumbrances  to  be 
got  in,  the  master  should  report  in  favor  of  the  title.(m)    Before  he  « 
does  so,  however,  he  ought  to  be  satisfied  that  the  terms  or  incumbran- 
ces can  be  got  in.    If  he  is  not  satisfied  upon  this  point,  he  should  re- 


(h)  3  Dan.  634, 871. 

(c)  Bennett's  Off.  Mast.  163. 

(<0  1  Tnr.  Ch.  Pr.  417. 

(«)  Id.  ib. 

(/)  Ante,  p.  480, 481,  488. 

ig)  Poole  f .  Shergold,  1  Cox.  ISO. 


(A)  Bennett's  Off  Mast.  154. 
(t)  1  Tur.  Ch.  Pr.  418.    Flower  r. 
Walker,  1  Rasa.  408. 
(k)  Ante,  p.  484  et  seq. 
(/)  Green  t.  Monks,  9  Molloy,  S25 
(m)  Bennett,  153. 
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port  that  a  good  title  cannot  be  made  unless  the  terms,  &c.  can  be  goC 
in.(n) 

Where  the  title  is  reported  defective,  the  purchaser  cannot  insist  upon 
being  discharged  if  the  title  is  capable  of  being  made  good  within  a 
reasonable  time.(o)  Otherwise,  when  it  appears,  he  will  have  to  wait  a 
long  time.(p) 

If  any  new  fact  appears  after  the  master  has  reported  in  favor  of  » 
title,  by  which  the  title  is  affected,  the  court  will  refer  it  back  to  the 
master,  upon  motion,  even  after  the  report  has  been  confirmed.(9)  So 
if  the  master  reports  in  favor  of  the  title,  but,  upon  ea:qeptions,  the 
court  thinks  the  evidence  insufficient,  it  will,  upon  the  application  of  the 
vendor,  refer  it  back  to  the  master  to  review  his  report,  in  order  to  ena- 
ble the  vendor  to  produce  further  evidence.(r)  And  even  after  the 
master's  report  has  been  overruled,  the  vendor  may,  upon  an  early  ap" 
plication,  obtain  a  reference  back  for  the  purpose  of  showing  that  the 
title  is  valid  upon  another  ground  not  before  taken.(«) 

So  where  it  appears,  at  the  hearing  of  exceptions  to  a  report  against 
a  title,  that  a  vendor  can  clear  up  the  objections,  the  court  has  some*^ 
times  sent  the  title  back  to  the  master  to  review  his  report^(0 

After  exceptions  arc  taken  to  the  report  that  a  good  title  can  be  made, 
and  are  overruled,  other  objections  to  the  title  cannot  be  made.  But  if  ex- 
ceptions are  allowed  and  a  new  abstract  of  title  is  delivered,  further  ob«» 
jections  may,  of  course,  be  brought  in.{u) 

Upon  a  reference  as  to  title,  the  master  is  not  only  to  report  whether 
the  title  is  good,  but  if  he  reports  in  favor  of  it,  he  must  also  state  at 
what  time  it  was  first  shown  that  a  good  title  could  be  made.(t7)  A  di- 
rection to  this  effect  is  usually  embraced  in  the  order  of  reference.(«) 

To  enable  a  creditor  to  come  in  under  a  decree,  to  prove  a  claim 
which  is  not  stated  or  not  referred  to  in  the  pleadings  or  proofs  in 
the  cause,  he  should  present  the  particulars  of  his  claim  to  the  mas^ 
ter,  accompanied  by  his  affidavit  in  support  thereof.  In  this  affidavit 
the  claimant  must  swear,  either  positively  or  according  to  his  informa- 
tion and  belief,  that  the  amount  claimed  is  justly  due,  as  set  forth  in  the 


(n)  9  Dan.  873.  (0  1  Sugd.  V.  &  P.  219. 

(o)  CofBn  V.  Cooper,  14  Ves.  205.  (u)  Brooke  t.  4  Mad.    212, 

(p)  Whittaker,  v.  Whituker,  4  Bro.  C.  Fildea  v.   Hooker,  1  Srgd.  V.  &  P.  219r 

C.  31.     Coffin  V.  Cooper,  supra-  n.  S.  C.     2  Mer.  424.     3  Mad.  193. 

{q)  Jendwme  y.  Alcock,  1   Mad.  597.  (v)  Seaton  on  Decrees,  909. 

(r)  Andrew  v.  Andrew,  3  Sim.  390.  (w)    Harding     v.    Beckford,  id.  ib. 

(«)  EdgertoQ  v.  Jones,  1  Russ.  dp  My.  Wright  ▼.  Bond,  11  Vet.  39. 
694.    Portman  y.  Mill,  id.  697. 

Vol.  I.  66 
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particular  of  his  claim ;  and  that  neither  the  claimant,  nor  any  person 
by  his  order,  or,  to  his  knowledge  or  belief,  for  his  use,  hath  received 
the  amount  thus  claimed,  or  any  part  thereof,  or  any  security  or  satis- 
faction whatsoever  for  the  same,  or  any  part  thereof.(;r) 

This  is  equivalent  to  the  English  practice  of  filing  a  state  of  facts. 

The  object  of  this  affidavit,  is  not  to  prove  the  claim  ;  which  if  con- 
tested by  any  person  having  a  right  to  contest  the  same,  must  be  sup- 
ported by  legal  proof  (y)  It  is  to  guard  against  fictitious  claims  which 
the  parties  presenting  the  same  do  not  themselves  believe  to  be  founded 
in  justice ;  although  they  may  be  able  to  produce  documentary  or  other 
evidence  in  support  of  their  claims  sufficient  to  show  a  prima  facte  case 
of  indebtedness.(2r) 

Claim  by  complainant]  A  complainant  in  a  creditor's  suit  will  be  re  • 
quired  to  prove  his  debt  before  the  master,  under  the  decree.(a)  So 
under  a  decree  directing  an  account  of  the  estate  of  the  complainant's  testa- 
tor, and  of  his  debts,  &c.,  and  that  the  creditors  come  in  before  the  mas- 
ter and  prove  their  debts,  the  complainant  may  come  in  and  prove  his 
debt,  and  be  examined  respecting  it.(6) 

The  claim,  or  state  of  facts,  being  left,  the  usual  summons  must  be 
taken  out  and  served  upon  the  opposite  party. 

Examination  of  claimant]  If  the  claim  is  disputed,  it  must  be  inves- 
tigated before  the  master.  For  which  purpose  the  105th  rule  gives  him 
authority  to  examine  the  claimant  either  upon  written  interrogatories,  or 
viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  seem  to  him 
to  require  ;  the  examination  being  taken  down  at  the  time  by  the  mas* 
ter,  or  by  his  clerk  iu  his  presence,  and  preserved. 

Upon  a  reference  to  ascertain  the  right  to  the  surplus  moneys  upon  a 
mortgage  sale,  the  master  may  examine  the  claimants  upon  oath,  touch- 
ing their  respective  claims.(c) 

Jf  the  claimant  is  examined  upon  interrogatories,  they  are  to  be  pre- 
pared and  settled  in  the  same  manner  as  upon  the  examination  of  a 
party  .(rf) 

Evide7ice.]  If  it  should  he  found  necessary  to  examine  witnesses  either 
in  support  of  or  against  the  claim,  they  also  may  be  examined  either 
upon  written  interrogatories,  or  by  the  master,  viva  voce,  at  his  discre- 
tion :(«)  or  under  acommission.(/) 

It  seems,  however,  that  in  supporting  charges  in  the  master's  office, 


{x)  Morris  r.  Alnwatt,  4  Paige,  145.  (b)  Newman  v.  Norris,  1  Dick.  S59. 

(y)  Id.  ib.  Fladong  v.  Winter,  19  Vee.  (c)  Hulbert  v.   McKay,  8  Paige,  652. 

19'J.  (d)  See  ante,  p.  485. 

{z)  Morris  ▼.  Mo'w-att,  supra.  {e)  See  Rule  105. 

(a)  Seaton  on  Decrees,  55.  (/)  2  Smith,  276. 
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the  strict  rales  of  evidence  are,  by  mutual  understanding,  frequently  dis- 
pensed with;  and  that  bonds,  deeds,  notes,  and  other  securities  are 
almost  invariably  proved  by  affidavit ;  recourse  being  had  to  the  exam- 
ination of  witnesses  only  in  very  contested  cases,  or  where  fraud  is  sus- 
pected.(g') 

Defence  to  claim,]  Where  a  person  not  a  party  to  the  suit  carries  in 
a  claim,  the  party  representing  the  estate  upon  which  the  claim  is  made, 
may  make  any  defence  which  he  could  have  made  to  a  bill  filed  by  the 
claimant,  or  to  an  action  at  law  brought  to  establish  such  claim.  There- 
fore the  statute  of  limitation^  may  be  set  up  in  bar  of  the  claim  ;  pro- 
vided the  claim  was  within  the  operation  of  the  statute  previous  to  the 
clecree.(A)  So  also  if  it  is  objected  that  a  person  is  not  a  creditor  for  a 
valuable  consideration,  that  question  may  be  entered  into  in  the  master's 
<oaice.(i) 

Allowance  of  claim,]  Where  the  master  is  satisfied  that  the  claim  is 
properly  made  out,  he  marks  the  claim,  or  state  of  facts  as  "  allowed," 
aiad  it  will  then  form  an  item  in  his  report.(A:) 

When  the  creditor  has  procured  his  claim  to  be  allow^,  he  does  not 
usually  interfere  «rith  the  other  proceedings  in  the  suit ;  but  he  should 
ascertain  that  his  claim  is  included  in  the  report,  although  he  is  not 
allowed  to  attend  the  summons  to  settle  it.(Z) 

Excepting  to  report,]  If  the  master  disallows  the  claim  of  the  claim- 
ant, or  the  latter  has  any  other  ground  for  dissatisfSeustion  with  his  deci- 
sion, he  may  except  to  so  much  of  the  report  as  relates  to  his  cl3.\m.(m) 

In  a  creditor's  suit,  if  a  master  disallows  the  claim  of  the  complain- 
ant, and  exceptions  are  taken  to  the  report,  the  court  will  not,  pending 
the  exceptions,  take  the  conduct  of  the  cause  from  the  complainant.(n) 

The  right  to  except  to  the  master's  report  upon  a  claim  applies  only 
to  those  cases  where  the  master  has  taken  the  claim  into  consideration, 
and  disallowed  it.  Where  he  refuses  to  entertain  the  claim  at  all,  the 
proper  course  appears  to  be  to  apply  to  the  court  by  motion  or  peti* 
lion.(«) 

Claim  io  surplus  moneys  on  a  mortgage  sale.]  The  136th  rule  pro- 
vides that  any  person  claiming  thQ  surplus  moneys  arising  upon  a  mas- 
ter's sale  of  mortgaged  premises,  or  any  part  of  such  surplus  moneys^ 


(g)  2  Smith,  276.    2  Dan.  865.  (m)  1  Turner's  Ch.  Pr.  386.    And  see 

(h)   2  Dan.  866.     Shewen  v.   Vander-  Gregg  v.  Taylor,  4  Rues.  279. 

li«  9t,  1  Ru8s.  &  My.  347.  (n)  Jeadewine  v.  Agate,  5  Rasa.  283. 

(t)  Peacock  7.  Monk,  1  Ves.  127,  131.  (o)  2  Dan.  868.    Payotdr  t,  ftouatoas 

{k)  Benneii'a  Off.  Mast.  54.  3  Mer.  297. 
(/)  2  Smith,  276. 
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may,  either  in  his  own  name  or  by  his  solicitor,  give  to  the  master,  at 
any  time  before  the  filing  of  his  report  of  sale,  a  written  notice  of  such 
claim,  stating  therein  the  nature  and  extent  of  bis  claim,  and  the  place 
of  residence  of  himself  or  of  his  solicitor. 

That  rule  also  authorizes  a  notice  of  such  claim  upon  the  surplus 
moneys  to  be  filed  by  ihe  claimant  with  the  register,  assistant  register  or 
clerk,  where  the  report  is  filed,  and  the  surplus  moneys  paid  by  the 
master. 

On  the -coming  in  and  confirmation  of  the  report  of  sale,  any  party  to 
the  suit,  or  any  person  not  a  party,  who  had  a  lien  on  the  premises  at 
the  time  of  the  sale,  on  filing  with  such  register,  6cc,  a  notice  of  his 
claim  upon  such  surplus  moneys,  or  some  part  thereof,  and  the  nature 
and  extent  of  his  claim,  may  have  an  order  of  course,  referring  it  to  a 
ma^er,  to  ascertain  and  report  'the  amount  due  to  him,  or  to  any  other 
person,  which  is  a  lien  on  such  surplus  moneys,  and  the  priorities  of  the 
several  liens  thereon.(p) 

Every  party  who  appeared  in  the  cause,  and  every  person  who  shall 
have  delivered  such  notice  of  his  elaim  to  the  master,  or  to  the  register, 
id&c,  previous  to  the  entry  of  the  order  of  reference,  shall  be  entitled  to 
eervice  of  a  summons  to  attend  the  master  on  such  reference,  and  to  the 
usual  notice  of  subsequent  proceedings.  But  if  such  claimant  has  not 
appeared  or  made  his  claim  by  a  solicitor,  the  summons  or  notice  may 
be  served  by  putting  it  into  the  post  office  directed  to  the  claimant  at 
his  place  of  residence,  as  stated  in  the  notice  of  his  c\a\m,{q) 

It  has  been  decided,  tha.t  upon  a  reference  under  this  rule,  the  party 
prosecuting  the  reference  must  produce  before  the  master,  a  certificate 
of  the  register  or  clerk  with  whom  the  report  is  filed,  and  the  surplus 
moneys  deposited,  showing  that  no  notice  of  claim  to  such  surplus  was 
annexed  to  the  report  of  sale,  and  that  no  claim  to  the  same  has  been 
filed  previous  to  the  entry  of  the  order  of  reference ;  or,  if  claims  have 
been  filed,  stating  the  names  of  the  claimants  and  of  their  solicitors  if 
any,  and  their  places  of  residence.(r)  And  before  the  master  proceeds 
to  make  his  report  as  to  such  surplus  moneys,  he  should  ascertain  by  the 
proper  certificate,  and  other  evidence,  that  all  claimants  and  other  prop- 
er parties  have  been  notified  or  summoned  to  attend  before  him  on  such 
reference.  And  the  fact  that  such  certificate  and  evidence  was  produ- 
ced before  him,  should  be  stated  in  the  report.(^) 


(p)  Rule  136.  (r)  Hulbert  ▼.  McKay,  8  Paige,  651. 

(9)  Idem.  («)  Id.  ib. 
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An  incumbrancer  who  has  neglected  to  file  a  notice  of  his  claim  upon 
the  surplus  moneys,  may  go  before  the  master  pending  the  reference  as 
to  such  surplus,  and  file  his  claim  with  him,  duly  verified  ;  and  he  will 
then  be  entitled  to  be  heard  upon  the  reference,  as  to  the  validity  of  such 
claim,  upon  such  equitable  terms  as  to  costs,  as  the  master  shall  di- 
iect.{t) 

Parties,  and  other  claimants  upon  a  reference  as  to  surplus  moneys, 
must  verify  their  claims  in  the  same  manner  as  creditors  coming  in  un- 
der a  decree  are  required  to  do ;  and  the  master  may  examine  the  claim- 
ants upon  oath,  touching  their  respectve  claims.(t<} 

Casts  of  claimant.  A  party  to  the  suit,  if  a  creditor,  is  allowed  the 
costs  of  carrying  in  and  supporting  his  charge  before  the  master ;  but  a 
creditor  \^ho  is  not  a  party  to  the  suit,  bears  the  expense  of  carrying  in 
his  own  charge.  And,  under  special  circumstances,  the  court  even  refu- 
sed to  allow  such  a  creditor  the  expense  of  proving  his  charge.(t;) 

It  seems  that  this  rule  only  applies  to  cases  where  there  is  likely  to 
be  a  snrplus  of  the  fund  in  which  other  parties  are  interested.  Where 
the  fund  is  insolvent  and  is  therefore  wholly  divisible  among  the  credit- 
ors, they  will  be  allowed  the  costs  of  proving  their  debt.(tr)  And  in 
Harvey  v.  Harvey,{x)  it  was  held  that  where  the  proof  made  by  the 
creditor  is  beneficial  to  the  estate,  as  where  he  saves  by  it  the  expense 
of  a  suit,  and  has  incurred  considerable  extraordinary  costs,  he  ought  to 
be  allowed  the  same. 

The  136th  rule  contains  a  provision,  that  any  person  making  a  claim 
to  the  surplus  moneys,  upon  a  sale  of  mortgaged  premises,  and  who  shall 
fail  to  establish  his  claim  on  the  reference  before  the  master,  may  be 
charged  with  such  costs  as  the  other  parties  have  been  subjected  to  by 
reason  of  such  claim.  And  the  parties  succeeding  on  such  reference, 
may  be  allowed  such  costs  as  the  court  may  deem  reasonable ;  but  no 
costs  unnecessarily  incurred  on  such  reference,  or  previous  thereto,  by 
any  of  the  parties,  shall  be  allowed  on  taxation,  or  paid  out  of  such 
surplus. 

Sales  of  Property. 

By  wham  conducted.]  A  sale  of  premises  under  a  decree  must  be 
made  by  the  master  hiniself,  or  under  his  immediate  direction.(jf)    He 


(t)  Hulbert  ▼.  McKay,  8  Paige,  661.  3  Dan.  Pr.  869.    Seaton  on  Decree,  56. 

(u)  Id.  ib.     See  ante,  p.  000.  (x)  Mad.  &  Geld.  91. 

(o)  Abeel  ▼.  Screech.  10  Yes.  369.  (y)  Hyer  v.  Deavee,  9  John.  Ch.  Rep. 

{w)  Anon.  RolU,  28  June,  1838,  cited  164. 
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may,  however,  employ  an  auctioneer  merely  to  conduct  the  sale,  in  his 
presence. 

Masters'  sales  are  usually  conducted  by  the  solicitor  for  the  complain- 
ant ;  and  he  is,  in  all  questions  which  may  arise  between  the  vendor  and 
purchaser,  to  be  considered  as  the  agent  of  all  the  parties  to  the  suit.(z) 

It  has  been  decided  by  the  chancellor,  that  where  a  master  who  has 
neglected  to  file  security  for  the  faithful  discharge  of  the  duties  of  hit 
office,  sells  property  under  a  decree,  and  the  report  of  the  sale  is  con- 
firmed by  the  court,  the  objection  that  the  master  had  not  given  security, 
cannot  be  raised  in  a  collateral  suit,  so  as  to  aifect  the  tide  of  the  pu^ 
<;haser  at  such  sale.(ci) 

Time  and  place  of  sale,]  Where  the  property  to  be  sold  is  in  the  city 
of  New- York,  it  must  be  sold  at  public  vendue,  at  the  Merchants'  Ex- 
change, between  twelve  o'clock  at  noon  and  three  in  the  afternoon ; 
unless  otherwise  specially  directed  in  the  decree  or  order  of  sale.(6) 

When  lands  in  any  other  part  of  the  state  are  directed  to  be  sold  by 
ia  master,  the  sale  must  be  at  public  vendue,  between  the  hours  of  nine 
o'clock  in  the  morning  and  the  setting  of  the  sun.(c) 

Notice  of  sale.]  The  master  to  whom  it  is  referred  to  sell  property, 
must  draw  up  a  notice  of  the  time  and  place  of  sale,  containing  a  des- 
cription of  the  property  to  be  sold.  There  is  no  law  or  rule  of  the  court 
rendering  it  absolutely  necessary  that  the  title  of  the  cause  should  bo  in- 
serted in  this  notice.  But  it  is  proper  to  insert  such  title  in  the  notice, 
l)y  stating  the  names  of  the  first  complainant  and  of  the  first  defendant 
.^t  length,  and  adding  the  words  <<and  others"  where  there  are  several 
<complainants  or  defendants;  for  the  purpose  of  attracting  the  attention 
of  those  who  may  be  interested,  to  such  notice.(£l) 

The  notice  of  sale  by  a  master,  of  lands  lying  in  any  of  the  cities  of 
this  state  in  which  a  daily  paper  is  printed,  except  where  a  different  no- 
tice is  required  by  law,  or  by  the  order  of  the  court,  must  be  published 
in  one  or  more  of  the  daily  papers,  of  that  city  for  three  weeks  immedi- 
ately previous  to  the  time  of  sale,  at  least  twice  in  each  week.(e) 

When  lands  it  any  other  part  of  the  state  are  directed  to  be  sold  at 
auction,  notice  of  the  sale  must  be  given  for  the  same  time  and  in  the 
sjame  manner  as  is  required  by  law  on  sales  of  real  estate  by  sherifis  on 
execution,  and  by  masters  and  commissioners  in  partition.(/) 


(t)  Dalby  ▼.  PuUen,  1  Rasa.  &  My.        (c)  S  R.  S.  369,  ^  36.     Rale  139. 
«96.  {d)  Ray  t.  01i?er,  6  Paige,  489. 

(a)  Nieholl  t.  NiehoU,  %  Paige,  349.        (e)  Rale  139. 

{h)  Ralei-311.  (/)  Wem. 
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The  provisions  of  the  statute  respecting  sheriffs'  sales  are  these : 
The  time  and  place  of  holding  the  sale  shall  be  publicly  advertised, 
previously,  for  six  weeks  successively,  as  follows:  1  A  written  or 
printed  notice  thereof  shall  be  fastened  up  in  three  public  places  in  the 
town  where  such  real  estate  shall  be  sold,  and  if  such  sale  be  in  a  town 
diffei^nt  from  that  in  which  the  premises  are  situated,  then  such  notice 
shall  also  be  fastened  up  in  three  public  places  of  the  town  in  which  the 
premises  are  situated : 

2,  A  copy  of  such  notice  'shall  be  printed  once  in  each  week  in  a 
newspaper  of  such  county  if  there  be  one : 

3.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premises 
to  he  sold  are  not  occupied  by  any  person  against  whom  the  execution 
is  issued,  or  by  some  person  holding  the  same  as  tenant  or  purchaser 
under  such  person,  then  such  notice  shall  be  published  in  the  state  paper 
once  in  each  week.(  g)  . 

In  every  such  notice  the  real  estate  to  be  sold  shall  be  described  with 
common  certainty,  by  setting  forth  the  name  of  the  township  or  tract 
and  the  number  of  thelot,  if  there  b^  any ;  and  if  not,  by  some  other 
appropriate  description.(A) 

The  master  must  not,  in  his  description  of  the  property,  add  any  par- 
ticulars which  may  unduly  enhance  the  value  thereof  or  mislead  the 
pnrchaser.(t) 

Conditions  of  sale.]  Before  the  time  of  sale,  the  solicitor  of  the  com- 
plamant  or  party  conducting  the  cause  prepares  a  statement  of  the  condi- 
tions of  the  sale.  This  is  usually  annexed  to  the  notice  of  sale,  and  therefore 
need  not  describe  the  nature  and  situation  of  the  property ;  but  it  should 
specify  the  terms  and  conditions  of  the  sale,  time  of  payment  of  the 
purchase  money,  whether  there -is  to*be  any  deduction  for  taxes  and 
assessments,  &c. 

Mode  of  conducting  sale.]  When  the  land  to  be  sold  consists  of  sev- 
eral distinct  lots  or  parcels  which  can  be  sold  separately  without  dimin- 
ishing the  value  thereof  on  such  sale,  the  master  must  sell  the  same  in 
separate  lots  or  parcels,  unless  otherwise  specially  directed  by  the  court 
But  if  he  is  satisfied  the  property  will  produce  a  greater  price  if  sold 
together  than  it  will  in  separate  lots  or  parcels,  he  may  sell  it  together  • 
unless  otherwise  directed  in  the  order  of  sale.(A:)  '^         ' 

Although  a  residuary  legatee  or  tenant  for  life,  or  the  owner  of  a  re- 
versionary interest,  may  become  the  purchaser  at  a  sale  under  the  order 


!f?  fd'^kfi  Ti^  '*•  <*■>  ^««'«  ^-  Fond.,  3  P«ge.  97. 
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of  the  court,(Z)  it  is  necessary,  if  he  be  a  party  to  the  record,  that  he 
should  have  a  previous  order  to  warrant  his  being  admitted  as  a  bidder 
at  the  sale ;  and  the  court  will  not  permit  a  party  having  such  an  order 
to  conduct  the  sale«(f7») 

The  135th  rule  directs  the  decree  or  order  for  the  sale  of  mortgaged 
premises  to  be  so  drawn  as  to  authorize  the  complainant,  or  any  other 
party  to  become  a  purchaser  on  the  sale. 

The  premises  being  struck  off  to  the  highest  bidder,  the  purchaser  is 
to  sign  an  acknowledgment,  which  is  written  under  the  conditions  of 
sale,  to  the  effect  that  he  has  purchased  the  premises  on  those  conditions, 
for  the  sum  bid  by  him,  and  agreeing  to  conform  to  such  conditions. 

If  the  master's  conduct  is  grossly  improper  and  oppressive,  -upon  a 
sale  by  him,  it  seems  he  will  be  ordered  to  pay  the  costs  of  setting  aside 
his  report  of  sale  and  the  subsequent  proceedings  thereon.(7i)  Thus 
where,  by  an  order  for  the  resale  of  mortgaged  prertiises,  the  master 
was  directed  to  put  up  the  premises  at  a  particular  sum,  and  resell 
the  same,  if  that  amount  or  a  larger  sum  was  bid  therefor,  and  at  the 
sale  the  premises  were  struck  off  to  a  purchaser,  for  the  sum  specified ; 
and  thereupon  the  master,  acting  under  the  direction  of  the  complain- 
ant's solicitor,  and  without  any  previous  intimation  to  that  effect,  insisted 
upon  the  immediate  payment  of  the  bid  in  specie,  although  the  purcha- 
ser offered  to  pay  the  same  in  good  current  bank  bills  or  in  good  drafts 
on  Albany,  or  to  pay  the  amount  in  specie  as  soon  as  it  could  be  obtain- 
ed from  the  banks  where  it  could  be  found  ;  and  the  master  immediately 
put  up  the  property  again,  upon  the  terms  that  specie  should  be  paid 
down,  and  no  person  purchasing  on  these  terms,  he  reported  that  the 
terms  upon  which  the  resale  was  directed  had  not  been  complied  with; 
it  was  held  that  the  conduct  of  life  master  was  improper  and  unjustifia- 
ble, and  that  the  purchaser  was  entitled  to  a  deed  of  the  premises  upon 
paying  the  amount  of  his  bid ;  and  the  report  of  the  master  was  set 
aside,^and  he  was  directed  to  execute  to  the  purchaser  a  deed  upon  such 
resale.(o) 

Completing  purchcise.]  In  ordinary  sales  by  auction,  or  by  private 
agreement,  the  contract  is  complete  when  the  agreement  is  signed ;  but 
a  different  rule  prevails  in  sales  by  a  master.  In  such  cases  the  purcha- 
ser is  not  considered  as  entitled  to  the  benefit  of  his  contract  till  the 
master's  report  of  the  purchaser's  bidding  is  absolutely  confirmed.(p) 


(0  Williams  v.  AUenborongh,  Tur.  &  (n)  Baring  v.  Moore,  6  Pai^e,   48. 

Rusa.  76.  (o)  Id.  it). 

(ttt)  Domyille  r.  Harrington,  2  Young  (p)  I  Sugd.  V.  &  P.  68. 
Sl  Col.  734. 
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In  order  to  obtain  the  benefit  of  his  contract,  therefore,  the  purchaser 
must  by  the  practice  of  the  court  in  England,  first  procure,  at  his  own 
expense  a  report  from  the  master  of  his  being  the  highest  bidder  for 
the  lot  he  has  purchased.(9)  It  is  not  the  practice  here,  however,  for 
the  purchaser  to  procure  and  file  the  master's  report  of  sale.  This  is 
always  done  by  the  complainant's  solicitor.  And  it  is  to  be  observed 
that  in  foreclosure  suits  the  deed  is  given  to  the  purchaser,  and  the 
money  paid  and  distributed,  or  paid  out,  by  the  master,  before  the  report 
of  sale  is  made.  In  par/t/ion  ^^^  the  report  is  made,  and  confirmed 
by  the  special  order  of  the  court,  before  the  deed  can  be  delivered. 

Order  to  confirm  report.  After  the  master's  report  has  been  filed,  the 
complainant'ti  solicitor  enters  an  order  of  course  that  the  sale  may  be 
confirmed ;  unless  cause  is  shown  against  it  within  eight  days  ;  and  if 
no  exceptions  are  filed  and  served  within  that  time,  the  order  will  be- 
come absolute,  of  course,  without  notice  or  further  order  ;(r)  unless 
there  is  an  application,  in  the  meantime,  to  set  aside  the  sale.  And  the 
former  owner  of  the  equity  of  redemption  cannot  prevent  the  confirma- 
tion of  the  report  by  tendering,  or  ofiering  to  pay,  the  amount  of  the  de- 
cree with  interest  and  costs.  Until  the  report  is  confirmed,  the  court 
will  not  interfere  to  compel  a  delivery  of  the  possession  of  the  premises 
to  the  purchaser ;  whether  such  purchaser  be  the  mortgagee  himself  or 
a  stranger  to  the  suit.  And  until  such  confirmation  of  the  report,  any 
person  interested  in  the  sale  may  apply  to  the  court  for  a  resale.(rr) 

Duiff  of  purchaser.  It  is  a  settled  maxim  of  equity,  that  persons  pur- 
chasing under  a  decree  of  the  court  are  bound  to  see  that  the  sale  is 
made  according  to  the  decree.(^)  It  is  also  the  business  of  the  purchaser 
to  see  that  all  the  persons  who  are  necessary  to  convey  are  before  the 
court ;  for  if  he  takes  a  title  which  a  decree  in  an  imperfect  suit  does 
not  protect,  he  must  abide  the  consequences.(/) 

But  a  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase 
money.  Neither  is  he  affected  by  irregularities  or  defects  in  the  decree 
by  which  the  application  of  the  money  may  not  have  been  properly  se- 
cured.(M) 

Possession^  Interest,  and  Profits. 

The  purchaser  is  entitled  to  the  profits  of  the  estate  from  the  time  fix- 
ed upon  for  completing  the  contract ;  whether  he  does  or  does  not  take 


(f)  1  Sug.  v.  &  P.  59.  {s)  Colcloogh  v.  Sterom,  3  Bliffh,  181, 

(r)  Rule  110.  186. 

(rr)  Brown  t.  Froet,  in  Cban'y,  April        (/)  Id.  ib.     And  see  2  Bligh,  169 ;  1 
4,  1843.  Sch.  &  Lef.  386. 

(tt)  CurtiB  T.  Price,  13  Ves.  89. 

Vol.  I.  67 
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possession  of  the  estate.  And  as,  fiom  that  time,  the  money  belongs  to 
the  vendor,  the  purchaser  will  be  compelled  to  pay  interest  for  it,  if  it 
be  not  paid  at  the  day.(i;) 

The  rule  of  the  court  in  the  case  of  the  purchase  of  a  fee  simple  es- 
tate, is  to  give  the  purchaser  the  profits  from  the  quarter  day  preceding 
the  payment  of  the  purchase  money.(ii7) 

Where  the  conditions  of  sale  provide  that  interest  shall  be  paid  from 
a  certain  day,  if  the  purchase  be  not  then  completed,  the  purchaser  can- 
not relieve  himself  from  payment  of  interest  by  alleging  that  the  delay 
in  completing  the  contract  was  caused  by  the  vendor.  But  it  is  other- 
wise where  there  is  no  stipulation.  Where  there  is  no  stipulation  as  to 
interest  the  general  rule  of  the  court,  in  Englandj  is  that  the  purchaser, 
when  he  completes  his  contract  after  the  time  mentioned  in  the  particu- 
lars of  sale,  shall  be  considered  as  in  possession  from  that  time,  and  shall 
from  thence  pay  interest  at  four  per  cent,  taking  the  rents  and  profits. 
If,  however,  such  interest  is  much  more  in  amount  than  the  rents  and 
profits,  and  it  is  clearly  made  out  that  the  delay  in  completing  the  con- 
tract was  occasioned  by  the  vendor,  then  to  give  effect  to  the  general 
rule  would  be  to  enable  the  vendor  to  profit  by  his  own  wrong.  The 
court  therefore  gives  the  vendor  no  interest,  but  leaves  him  in  possession 
of  the  interim  rents  and  profits.(i:) 

In  this  state,  if  a  purchaser  is  charged  with  interest,  it  is  at  the  rate  of 
seven  per  cent. 

A  purchaser  is  not  entitled  to  the  rents  for  a  period  beyond  the  quar- 
ter-day preceding  the  payment  of  his  money,  merely  because  he  has  been 
ready  to  complete  his  purchase  and  has  had  his  money  lying  dead  at  his 
banker's ;  for  he  might  have  moved  to  pay  the  money  into  court  withwt 
prejudice^  &c.  when  it  would  have  been  laid  out.  And  this,  if  done  by 
special  application,  would  not  be  an  acceptance  of  the  title.(y) 

If  the  purchaser  gets  into  possession  of  the  estate  without  the  sanction 
of  the  court,  he  will  be  compelled  to  pay  the  money  into  court,  although 
he  entered  with  the  permission  of  the  parties  in  the  cause.  The  court 
only  can  give  such  permission. (z) 

A  purchaser  of  a  reversionary  interest  will  be  ordered  to  pay  interest 
on  his  purchase  money  from  the  time  of  the  purchase.(a) 

If  a  resale  is  directed,  the  purchaser  is  entitled  to  the  rents  and  profits 


{v)  2  Sug.  V.  &  p.  1.  (y)   Barker  t.  Hirpcr,  Coop.  39.    S 

(u)  Adsod  ▼.  Towgood,  1  Jae.  &  W.  Smith,  177. 

637.  (z)  1  Sugd.  V.  &  p.  62. 

(x)  Eadaile  r.  Stepheoson,  1  Sim.  &  (a)  Trefusia  t.   Lord  Clinton,  2  Sim. 

Stu.  122.  369. 
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from  the  quarter-day  previous  to  the  resale,  and  not  from  that  preceding 
the  original  8ale.(b) 

Payhig  off  incumbrances.  If  the  estate  is  subject  to  an  incumbrance 
which  appears  upon  the  report,  the  purchaser  should,  after  giving  notice 
of  his  intention,  apply  to  the  court  for  leave  to  pay  off  the  charge,  and 
to  pay  the  residue  of  the  purchase  money  into  the  bank.  But  where  the 
incumbrance  on  the  estate  does  not  appear  on  the  report,  and  any  of  the 
parties  refuse  or  are  incompetent  to  consent,  a  purchaser  cannot  apply 
any  part  of  his  purchase  money  in  discharge  of  the  incumbrance  ;  though, 
perhaps,  if  the  parties  are  all  competisnt  to  consent,  and  do  consent,  it 
may  be  done.(c) 

Deed.  The  136th  rule  requires  the  decree  for  the  sale  of  mortgaged 
premises— unless  the  court  specially  orders  otherwise — to  direct  that 
after  such  sale,  the  master  who  makes  the  same  shall  execute  a  deed  to 
the  purchaser  of  the  premises.  And  the  lllth  rule  provides,  that  where 
a  master  is  directed  to  sell  real  estate  under  a  decree,  he  may  give  the 
requisite  notice  of  sale  previous  to  the  enrolment  of  the  decree ;  but  to 
protect  the  title  of  the  purchaser,  the  party  for  whose  benefit  the  sale  is 
made  shall  cause  the  decree  to  be  enrolled,  and  produce  a  certificate 
thereof,  before  any  conveyance  shall  be  executed  by  the  master.(fl() 

If  the  mortgage  has  not  been  recorded,  and  has  been  duly  acknow- 
ledged or  proved,  it  must  be  recorded,  at  length,  in  the  county  where 
the  lands  lie,  before  the  master  executes  his  deed.  If  it  is  not  in  a  sit- 
uation to  be  recorded,  it  must  be  filed  with  the  register  or  clerk.(e) 

Enforcing  Delivery  of  Possession. 

A  writ  of  assistance  is,  in  ordinary  cases,  the  first  and  only  process  for 
giving  possession  of  land,  under  an  adjudication  of  this  court.(/)  And 
this  will  be  granted  upon  the  sale  being  confirmed,  and  proof  that  the 
purchaser  has  received  a  deed  of  conveyance  from  the  master,  which 
has  been  shown  to  the  party  in  possession,  accompanied  by  a  demand  of 
possession,  which  has  been  refused.(^) 

Where  mortgaged  premises  are  sold  under  a  decree  of  foreclosure,  the 
purchaser  is  entitled  to  the  assistance  of  the  court  in  obtaining  the  pos- 
session, as  against  parties  to  the  suit,  or  those  who  have  come  into  pos- 
session under  them  subsequent  to  the  filing  of  the  notice  of  lis  pendens,{h) 

In  foreclosure  suits,  the  decree  directs  that  the  purchaser  be  let  into 


(b)  S  Smith,  175.     S  Dtn.  913.  (/)  Valentine  t.  Teller,  Hopk.  489. 

(c)  1  Sngd.  V.  &  P.  61.  Kg)  Id.  ib. 

{d}  And     tee    Minthorne*t    es*ri  t.        (X)  Freling hayaen  t.  Golden,  4  Paige, 

Tompkin^e  ex'rs,  9  Paige,  109.  904.    9  R.  S.  191,  &  198,  (orig.  ^  169. 
(t)  Rale  137. 
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the  possession,  &c.(t)  And  the  I36th  rule  requires  the  decree  for  the 
sale  of  mortgaged  premises  to  direct  that  the  purchaser  at  the  master's 
sale  be  let  into  possession  of  the  premises  on  production  of  the  master's 
deed,  and  a  certified  copy  of  the  order  confirming  the  report  of  the  sale 
after  the  same  has  become  absolute. 

But  the  court  has  no  jurisdiction,  by  a  summary  proceeding*  to  deter* 
mine  the  lights  of  third  persons  claiming  titles  to  premises,  who  hare 
party  recovered  the  possession  by  legal  and  adverse  proceedings  against  a 
to  the  suit,  under  a  claim  of  right  which  accrued  previous  to  the  filing  of 
the  bill  of  foreclosure.(A:)  Nor  will  a  writ  of  assistance  be  granted  against 
persons  who  were  in  possession  of  the  premises  at  the  time  of  the  com- 
mencement of  the  suit,  and  who  were  not  made  parties  thereto,  to  turn 
them  out  ^^  such  possession.  The  power  of  the  court  to  give  posses* 
sion  to  the  purchaser  at  a  master's  sale,  by  a  summary  proceeding,  only 
extends  to  those  persons  who  are  parties  to  the  suit  in  which  the  sale  is 
directed,  or  those  who  have  come  into  possession  under,  or  with  the  as- 
sent of,  those  who  are  parties,  subsequent  to  the  commencement  of  the 
suit.(A:A:) 

Discharging  purchaser.  If,  after  the  confirmation  of  the  report,  it 
should  appear  that  the  purchaser  is  unable  to  perform  his  contract,  a 
motion  should  be  made  to  discharge  him  from  his  bidding,  and  that  the 
estate  may  be  re-sold  with  the  approbation  of  the  master.(/)  An  order 
may  be  made  upon  this  motion,  with  the  purchaser's  consent.(fi»)  But 
if  he  does  not  consent,  notice  of  it  should  be  served  on  the  purchaser ; 
and  the  motion  sliould  be  supported  by  an  affidavit  of  the  facts  making 
it  necessary.(n) 

If  it  is  discovered  that  the  purchaser  was  insane  at  the  time  of  the 
sale,  he  may  be  discharged  from  his  purchase.  And  the  court,  in  such 
a  case,  will  direct  a  re-sale.(o) 

If  the  purchaser  is  responsible,  he  will  not  be  permitted  to  bafie  the 
court ;  and  therefore,  instead  of  discharging  him  from  his  bidding,  the 
court  will,  if  required,  make  an  order  that  he  shall,  within  a  given  time, 
pay  the  money  into  court  and  be  let  into  possession*(p)  Upon  hearing 
the  motion  for  this  order,  the  court  will,  if  the  purchaser  appears  and 
asks  for  it,  and  has  not  precluded  hirfiself  from  objecting  to  the  title, 


(0  See  Rule  135.    And  see  the  form,  Williams,  2  Anst.  344.    Dearer  t.  Rey- 

Rules,  (ed.  1839,)  p.  139.  nolds,  1  Bland,  50. 

(k)  Frelinghuysen  r.  Golden,  mpra,  (m)  Hand,  153. 

(kk)  Boynton  t.  Jackway,  in    Chancy,  (n)  3  Dan.  918. 

Aag.  1, 1843f.  (o)  Blackboard  v.  Lindigren,  1  CoXt 

(0  Hodder  v.  Ruffin,  1  Ves.  &  B.  544.  205. 

1  Sugd.  V.  and  P.  60.    CuDDingham  t.  {jp)  1  Newl.  335. 
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direct  a  reference  to  the  master  to  inquire  whether  a  good  title  can  be 
inade.(9) 

With  respect  to  the  kind  of  title  which  a  purchaser  has  a  right  to  in- 
sist  upon,  it  has  been  decided  by  the  chancellor,  that  where  real  estate 
is  sold  by  a  master  as  and  for  a  good  title,  the  purchaser  is  only  entitled  to 
such  a  title  as  a  purchaser  of  the  premises  at  a  private  sale  would  be 
bouud  to  receive  from  his  vendor.(r)  It  is  a  fatal  objection  to  the  title 
derived  under  a  decree  in  partition,  that  the  complainant  was  a  feme 
covert,  and  that  her  husband  was  not  joined  with  her  as  a  party  to  the 
8uit.(^)  And  where  it  appeared,  from  the  affidavits  on  the  part  of  the 
purchaser,  to  be  a  matter  of  doubt  whether  the  complainant  was  not  a 
married  woman — a  marriage  in  fact  having  been  solemnized  between 
her  and  a  man  who  claimed  to  he  her  husband — the  chancellor  refused 
to  compel  the  purchaser  to  take  the  title,  until  the  complainant  should 
have  established  the  fact,  upon  a  reference,  that  the  alleged  marriage 
was  illegal  and  vo)d.(/) 

A  purchaser  may  also  be  dischai^^ed  upon  his  own  application,  when- 
ever he  shows  a  good  reason  for  being  released.  Irregularity  in  the 
.  proceedings  which  renders  the  title  defective  has  been  held  a  good  cause 
for  discharging  the  purchaser.  Thus,  where  a  decree  is  had  in  a  parti- 
tion suit,  wherein  an  infant,  among  others,  has  been  made  a  defendant, 
but  no  guardian  cul  litem  has  been  appointed,  nor  order  for  appearance 
entered,  nor  bill  taken  as  confessed  against  him,  a  purchaser  under  the 
decree  will  be  discharged  from  his  bid ;  even  though  this  defendant  may 
have  since  attained  his  majority,  and  offers  to  release  his  interest ;  the 
decree  being  so  far  irregular  as  to  be  incapable  of  enrolment(ti) 

So  where  the  purchaser  buys  the  property  under  a  mistake  as  to  the 
condition  of  the  property.  Thns  where,  by  the  terms  of  the  master's 
sale,  the  property  was  to  be  sold  free  of  incumbrances  and  all  taxes 
and  assessments  were  to  be  paid  out  of  the  purchase  money,  provided 
bills  thereof  were  produced  to  the  master  before  the  completion  of  the  sale, 
and  it  afterwards  appeared  that  an  assessment  to  a  large  amount  against 
the  property  for  the  opening  and  macadamizing  the  avenue  through  the 
same  had  not  in  fact  been  confirmed  by  the  corporation  of  the  city  at  the 
time  of  the  sale,  although  the  work  had  been  contracted  for  and  completed 
more  than  three  years  before,  it  was  held  that  purchasers  at  the  sale  Who 
had  bid  off  the  property  under  the  belief  that  such  assessment  had  been 
confirmed,  an^.  that  they  would  hold  their  lots  discharged  of  the  ex- 


iq)  I  Newl.  336.  (0  Id.  ib. 

(r)  Spring  ▼.  Sanford,  7  Paige,  650.  («)  Kohler  v.  Kohler,  9  Edw.  09. 

{$)  Id.  ib. 
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pense  of  opening  such  avenue,  were  not  bound  to  take  the  property 
subject  to  the  assessment  for  that  improvement.(t7) 

Neither  will  the  court  compel  the  purchaser  to  complete  his  purchase 
when  he  will  not  obtain  such  an  interest  in  the  premises,  and  in  the  build- 
ings thereon,  as  he  had  a  right  to  suppose,  from  the  terms  of  the  sale, 
he  was  buying.(ii?)  And  where  a  master  sells  property,  with  buildings 
thereon,  as  and  for  a  good  title,  if  the  corporation  of  the  city  or  village 
in  which  the  premises  are  situated  has  a  right  to  take  the  land  for  a 
street,  at  some  future  time,  without  paying  for  the  buildings,  of  which 
fact  the  purchaser  was  ignorant  at  the  time  of  the  sale,  the  court  will  not 
compel  him  to  complete  his  purchase ;  although  the  probability  of  the 
exercise  of  such  right,  by  the  corporation,  is  very  remote.(jr) 

Nor  will  the  court  compel  a  purchaser  to  take  the  title  where,  by  the 
fault  of  the  parties,  the  completion  of  the  sale  has  been  delayed  so  long 
that  he  cannot  have  the  benefit  of  his  purchase,  substantially,  as  if  the 
sale  had  been  completed  at  the  time  contemplated  by  the  terms  of  sale.(y) 
If  an  account  to  be  taken  in  a  suit  to  be  instituted,  is  necessary  to  com- 
plete  the  title,  the  purchaser,  if  he  desires  it,  must  be  discharged.(z) 

So,  if  a  contract  is  unreasonable,  the  court  will  relieve  the  purchaser 
as  well  as  the  seller.(a)  But,  it  seems  that  the  circumstance  that  the 
price  given  is  much  beyond  the  value  of  the  land,  will  not  be,  of  itself, 
a  sufficient  ground  to  release  a  purchaser  from  his  contract — even  upon 
the  terms  of  forfeiting  a  deposit — unless  there  are  equitable  circumstan- 
ces.(6)  Where,  however,  the  purchaser  has,  6y  mistake,  given  an  un- 
reasonable price  for  an  estate,  the  court  will,  in  a. proper  case,  wholly 
rescind  the  contract.(c) 

So,  when  difficulties  afise,  to  delay  the  completion  of  a  sale,  and  du- 
ring the  interval  of  makinor  out  the  title,  ordinary  delapidations  take 
place,  that  is  a  case  for  compensation  ;  but  if  a  destruction  of  ornamen- 
tal timber  occurs,  that  is  a  ground  for  the  purchaser  to  apply  to  be  dis- 
charged.(d) 

But  where  the  object  of  the  purchase  is  not  defeated,  and  the  purch- 
aser is  not  injured  by  the  contract  being  enforced,  he  cannot  be  permit- 
ted to  abandon  \t{e)    A  purchaser  claiming  to  be  discharged  from  his 


(v)  Po»t  ▼.  Leet,  8  Paige,  337.  (b)  1  Sagd.  V.  &  P.  71.    See  Sewell 

(w)  SeamaD  ▼.  Hicka,  8  Paige,  655.  y.  Johnson,  Bunb.  76. 

{x)  Id.  ib.  (c)  Id.  72,  and  Moshead  t.  Freder- 

(y)    Jackson    r.    Edwards,    7    Paige,  ick,  there  cited. 

386.  (d),  Magennis  v.    Fallon,  3  MoUoy, 

{z)  Magennis    t.    Fallon,      3   Molloy,  585. 

661.  (e)  Weems  ▼.  Brewer,  3  Harris  & 

(a)  1  Sugd.    y.   &   P.  65.      Attorney  Gill.  300. 
Gen,  ▼.  Day,  1  Yes.  318.     Savile  v.  Sa- 
Tile,  I  P.  Wme.  745. 
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contract  should  make  out  a  fair  and  plain  case  of  relief;  and  it  is  not 
every  defect  in  the  subject  sold,  or  variation  from  the  description,  that 
will  avail  him.  If  he  gets  substantially  what  he  bargains  for,  he  must 
take  a  compensation  for  the  deficiency.(/) 

So,  if  a  person  interfere  in  a  sale  without  authority,  and  bid,  although 
he  does  it  to  prevent  the  property  from  being  sold  at  an  under  value,  the 
court  will  not  release  him.(^) 

Whenever  a  purchaser  is  discharged  upon  his  own  application,  he  is 
usually  allowed  his  costs  and  interest.(A) 

Reference  as  to  compensation.  Although  the  purchaser  may  be  satis- 
fied with  the  title,  yet  he  may  be  entitled  to  compensation.  If  the 
property  sold,  or  any  part  of  it,  has  been  falsely  represented,  but  not  to 
such  an  extent  as  to  vitiate  the  sale,  or,  if  before  possession,  any  deteri- 
oration has  taken  place  in  the  value  of  the  property,  the  purchaser  is  en- 
titled to  compensation.(t)  Compensation  may  be  claimed  for  the  defi« 
ciency  in  the  quantity  between  the  particulars  of  sale  and  the  actual 
number  of  acres ;  or  in  respect  of  the  buildings  on  the  premises  not 
being  accurately  described,  or  for  deterioration  since  the  purchase.(A;} 

By  the  English  practice,  upon  the  application  of  the  purchaser,  an 
order  will  be  granted  directing  a  reference  to  inquire  what  compensa- 
tion is  proper  to  be  allowed.  The  purchaser,  thereupon,  lays  a  state  of 
facts  before  the  master,  supported  by  evidence.  If  affidavits  are  objec- 
ted to,  he  must  support  his  facts  by  the  examination  of  witnesses.  If 
the  master  reports  that  the  purchaser  is  entitled  to  compensation,  the 
court,  on  confirming  the  report,  will  authorize  the  purchaser  to  deduct 
the  amount  of  compensation  and  of  the  costs  of  the  reference,  &g.  and 
of  the  application,  from  the  amount  of  his  purchase  money,  and  direct 
him  to  pay  the  residue  within  a  given  time.(2) 

If  the  master  reports  against  the  purchaser's  right  to  compensation, 
the  solicitor  for  the  vendor,  after  the  confirmation  of  the  report,  should 
move  that  the  purchaser  pay  his  purchase  money  within  a  specified 
time.(m) 

Order  to  fay  in  purchase  money.  It  seems  to  be  the  settled  prac- 
tice of  the  court,  in  England,  that  before  an  order  can  be  made  to  com* 
pel  an  absent  purchaser  to  pay  in  his  money,  the  solicitor  for  the  com* 


(/)  WeeiDB   ▼.   Brewer,  3  Harris  &  (t)  3  Smith's  Pr.  190.    Magisnis  t. 

Gill,  390.  Fallon,  3  MuUoy,  585. 

(g)  Nehhorpe  t.  Penny  man,   14  Yea.  (k)  Id.  ib. 

517.  if)  Id.  191. 

(A)  PleaaanU    ▼.    Roberta,    3    Molloy,  (m)  Id.  ib. 
507. 
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plainant  must  deliver  to  the  purchaser,  an  abstract  of  the  title,  and  pro- 
cure the  master's  report  that  a  good  title  can  be  made.(n) 

The  order  for  payment  of  the  purchase  money  being  made,  must  be 
served  personally  upon  the  purchaser;  and  if  not  complied  with,  may 
be  enforced  by  moving  that  he  may  pay  in  the  money  within  a  limited 
time,  or  that  he  stand  committed.(o) 

The  court  may  also  direct  a  re-sale  of  the  estate,  and  compel  the  pur- 
chaser to  make  good  any  deficiency  in  the  price  obtained  at  such  re* 

sale.(p) 

Subatitution  of  another  purchaser.]  If  a  person  is  desirous  of  being 
substituted  for  the  purchaser,  the  court,  upon  the  purchaser's  consent, 
and  being  satisfied  by  affidavit  that  there  is  no  underhand  bargain,  and 
upon  the  substituted  purchaser  paying  the  purchase  money  into  court, 
will  order  such  substitution.(f )  Accordingly,  a  purchaser  at  a  master's  sale 
may  make  a  valid  transfer  of  his  bid  to  a  third  person  before  the  execu- 
tion of  the  master's  deed  for  the  premises.  And  the  court,  upon  the  ap- 
plication of  such  assignee,  may  direct  the  execution  of  a  conveyance 
inunediately  to  him,  by  the  master ;  subject  to  the  equitable  rights  or 
liens  of  other  persons,  as  against  the  original  purchaser,  which  had  be- 
come vested  previous  to  the  assignment  of  the  bid.(r) 

So  where  the  original  purchaser  had  entered  into  a  contract  of  sale  of 
the  premises  with  another,  and  had  died,  and  his  heir  at  law  was  absent, 
the  court  ordered  the  conveyance  to  be  executed  to  the  substituted  pur- 
chaser, and  the  money  to  be  brought  into  court.(«)  And  where  the 
purchaser  under  a  decree,  died  before  a  conveyance  was  made,  having 
devised  the  property  in  question,  and  all  his  real  estate  to  trustees,  the 
court  authorized  a  conveyance  to  such  trustees ;  the  heir  at  law  of  the 
purchaser  being  an  infant.(/) 

To  obtain  liberty  for  one  person  to  be  substituted  for  another,  as  the 
purchaser,  a  notice  of  motion  must  be  served  on  such  purchaser  or  his 
solicitor,  and  on  the  solicitors  of  all  the  parties.  The  motion  is  "  that 
upon  C.  D.  paying  into  court . . . . ,  [the  amount  of  the  purchase  money,] 
he  may  be  substituted,  as  the  purchaser,  for  A.  B. ;  and  that  A.  B.  may 
thereupon  be  discharged."  The  order  is  made  on  the  purchaser's  con- 
sent, and  on  an  affidavit  of  service  of  motion.(u) 


(n)  1  Sagd.  y.  ^i  P.  eo,  n.  1.    9  Dfto.  (g)  9  Smith,  181. 

919.  (Vi  Proctor  v.  Farnaro,  6  Pai^e,  614. 

(o)  Lanadown  v.    Elderton,    14    Ves.  (*)  Pearce  r.  Pearce,  7  Sim.  138. 

519.  (t)  The  King  t.  Gregom  4  Paige,  180. 

(p)  9  Smith,  186,  188.     1  Sagd.  V.  &  (u)  9  Smith,  181. 
P.  60.    9  Dan.  090. 
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Opening  bidding's  and  re-scUe,]  In  England  it  is  almost  a  matter  of 
course  to  open  the  biddings  on  a  master's  sale,  before  the  confirmation 
of  his  report,  upon  the  offer  of  a  reasonable  advance  on  the  amount  bid, 
and  the  payment  of  the  costs  and  expanses  of  the  purchaser. 

And  the  mere  advance  of  price  is  su£Bcient  to  open  the  biddings ;  and 
they  may  be  opened  more  than  once.(t7) 

Bat  the  English  practice,  upon  this  subject,  has  not  been  adopted  in 
this  state;  and  the  chancellor  observes,  in  the  case  of  Duncan  v. 
Dodd,{w)  that  it  is  not  desirable  that  it  should  be  introduced  here.  In 
a  case  in  the  court  of  errors,(T)  Mr.  Justice  Nelson  also  takes  the  same 
ground.  After  observing  that  in  England  the  mere  advance  offered 
would  be  sufficient,  before  the  confirmation  of  the  report,  to  open  the 
biddings,  he  remarks  that  such  is  not  our  practice,  and  that  the  reasons 
for  the  difference  are  sound  and  conclusive. 

It  was  accordingly  decided  in  Duncan  v.  Doddj  above  referred  to, 
that  the  biddings  at  a  master's  sale  will  not  be  opened  except  in  very 
special  cases ;  and  then  it  will  not  be  done  unless  the  purchaser  is  fully 
and  liberally  indemnified  for  all  damages,  costs,  and  expenses  to  which 
he  has  been  subjected.  In  that  case  the  premises  were  struck  off  for 
•2025,  no  conveyance  having  been  executed,  and  the  petitioner  offering 
an  advance  of  50  per  cent,  on  the  purchase,  for  the  benefit  of  infant  de- 
fendants. The  chancellor  ordered  a  re-sale  upon  sufficient  security  to 
the  satisfaction  of  the  master,  that  the  premises  should  actually  produce 
an  advance  of  $50  per  cent,  upon  a  re*sale,  or  a  deposit  with  the  master 
of  the  advance  offered.  And  this,  upon  the  ground  that  the  property 
sold,  was  the  sole  dependence  of  two  infant  children,  and  had  been  sa- 
crificed either  through  the  misapprehension  or  negligence  of  their  mother 
and  step-father.  The  chancellor  expressly  stating  that  "  if  the  defen- 
dants were  adults,  and  the  property  had  been  sacrificed  by  their  own 
negligence  or  inattention,  be  would  not  disturb  the  sale." 

The  effect  of  opening  the  biddings,  is  to  discharge  the  purchaser  from 
his  purchase  entirely  ;  and  if  he  has  paid  the  deposit,  or  any  part  of  the 
purchase  money,  into  court,  he  will  be  entitled  to  have  it  paid  to  him. 
If  he  is  the  purchaser  of  more  lots  than  one,  and  the  biddings  are  or- 
dered  to  be  opened  as  to  some  of  the  lots  which  were  first  purchased, 
the  purchaser  will  be  allowed  to  have  the  biddings  opened  and  to  be 


(v)  1  Sudg.  v.  &  P.  66.  Scott  T.  Nes-        (x)  Collier  t.  Whipple,  13  Wend.  384. 

bitt,  3  Bro.  C.  C.  475.  See  also  Gordon  v.  Sims,.  2  BlcCord's 

{w)  2  Paige,  100.  Ch.  Rep.  158. 
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discharged  from  his  purchase  as  to  all  the  lots  purchased  by  him.(y) 
But  the  purchaser,  ia  order  to  entitle  himself  to  such  an  indulgence, 
should  appear  upon  the  motion  to  open  the  biddings,  and  produce  an 
affidavit  that  he  had  bid  for  the  subsequent  lots  in  consequence  of  his 
having  been  declared  the  best  bidder  for  the  first  ]oU{z) 

A  master's  sale,  pn  a  mortgage  foreclosure,  will  also  be  opened,  and 
a  re-sale  ordered  where  judgment  creditors  are  prevented  from  attend- 
ing and  bidding  at  the  sale  in  consequence  of  an  impression  received 
from  the  master  that  the  sale  will  not  take  place  on  the  day  appointed ; 
although  there  is  no  collusion  between  the  master  and  the  purchaser; 
provided  the  judgment  creditors  offer  to  make  an  advance,  at  the  re- 
sale, upon  the  former  bid,  to  an  amount  sufficient  to  cover  their  de- 
raands.(a)  Fraud  or  misconduct  in  the  purchaser,  or  fraudulent  negli- 
gence in  any  other  person  connected  with  the  sale,  as  the  agent  of  the 
mortgagor,  or  of  persons  interested  as  judgment  creditors,  and  also  sur- 
prise created  by  the  conduct  of  the  purchaser,  will  induce  the  court  to 
open  the  biddings.(6) 

So,  where  a  memorandum  not  authorized  by  the  master,  was  read  at 
a  sale,  describiqg  the  dimensions  of  the  dwelling  house  sold,  and  which 
turned  out  to  be  incorrect  by  several  feet,  the  sale  was  vacated.(c)  And 
in  the  case  of  Gordm  v.  Simsj^d)  a  sale  was  set  aside  because  the  land 
was  knocked  off  to  the  purchaser  prematurely,  by  a  mistake  of  the  auc- 
tioneer, who  did  not  hear  a  higher  bid. 

A  re-sale  may  also  be  ordered,  on  the  application  of  other  parties 
where  the  purchaser  neglects  to  comply  with  the  terms  of  sale  within 
a  reasonable  time.(e) 

Where  some  of  the  purchasers  at  a  master^s  sale  bid  upon  the  sup- 
position that  a  large  assessment,  amounting  to  more  than  one  third  of 
the  value  of  the  property,  was  to  be  paid  out  of  the  proceeds  of  the  sale, 
and  other  persons  who  bid  at  the  sale  knew  that  the  assessment  was  not 
confirmed,  and  bid  accordingly,  it  was  held  that  the  purchasers  were  not 
entitled  to  hold  their  purchases  and  to  have  the  unconfirmed  assessments 
paid  out  of  the  amount  bid,  unless  the  persons  interested  in  the  proceeds  of 


(y)  Price  r.  Price,  1  Sim.  &  Stu.  386.  John.  Ch.  Rep.  290.    White  t.  WiIbod, 

Boyer  t.  Blackwood^  3  Anst.  656.  14  Yes.  151. 

{z)  Fielder  t.  Fielder,  cited   1  Sim.  &  (c)  Laight  ▼.  Pell,  I  Edw.  577.     See 

Sio.  386.  also  Gordoa  t.   Sims,  2  McCord^s  Ch. 

{a)  Collier  ▼.  Whipple,  13  Wend.   224.  Rep.  159. 

(6)  Id.    227.     Williamson  ▼.    Dale,    3  {d)  Supra. 

(?)  Jackson  v.  Edwards,  7  Paige,  387. 
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the  sale,  consented  thereto ;  but  as  the  property  had  been  purchased  un 
der  a  mistake,  that  there  must  be  a  re'Saie.(/) 

Where  property  has  been  bid  in  by  trustees,  for  themselves,  under 
peculiar  circumstances,  the  court  will,  at  the  instance  of  creditors,  order 
it  to  be  put  up  to  sale  again,  at  the  price  bid  by  the  trust6es.(^) 

It  has  been  decided  in  Maryland,  that  if  it  is  shown,  either  before  or 
after  a  sale  has  been  ratified,  that  there  has  been  any  injurious  mistake, 
misrepresentation,  or  fraud,  the  biddings  will  be  opened,  the  reported 
sale  rejected,  or  the  order  of  ratification  rescinded,  and  the  property 
again  sent  into  the  market  and  resold.(A)  So  where  the  master  had 
written  instructions,  from  the  complainant's  solicitor,  not  to  sell  the 
premises  for  a  less  sum  than  $2600,  the  amount  of  the  debt  and  costs, 
but,  through  ignorance  of  his  duty«  the  premises  were  sold  for  $1000  less, 
to  purchasers  who  were  informed  of  the  instructions,  at  the  time  of  the 
sale,  and  before  they  paid  their  bid,  the  court  ordered  a  resale  of  the 
property.(i)  And  the  purchasers  in  that  case  having  taken  possession 
and  made  improvements,  after  being  informed  by  the  master  that  the 
facts  would  be  submitted  to  the  court — without  waiting  for  the  confir-* 
mation  of  the  report  of  sale — it  was  held  that  they  were  not  entitled  to 
indemnity  therefor. 

So  where  the  property  has  been  sacrificed  by  the  mistake  or  neglect 
of  the  master  to  comply  with  the  legal  requirements  on  the  sale ;  or  by 
bis  having  improperly  put  up  for  sale  several  lots  together  which  should 
have  been  sold  separately,  the  parties  injured  are  entitled  to  a  resale,  or 
to  such  other  relief  as  can  be  given  without  doing  injustice  to  a  bona 
fiide  purchaser  of  the  premises,  at  the  sale.(A:) 

And  where  the  complainant  himself  became  the  purchaser,  at  a  price 
much  below  the  real  value  of  the  premises,  it  appearing  that  the  solici- 
tors of  a  prior  incumbrancer  were  misled,  by  the  complainant's  solicitor, 
with  respect  to  the  time  of  sale,  though  unintentionally,  the  court  held 
it  a  proper  exercise  of  discretion  to  authorize  a  resale  of  the  premises.(/) 
So  in  the  case  of  Wharton  v.  Thatcher^  referred  to  by  the  chancellor  in 
the  case  last  cited,  where  the  property  was  bid  in  by  the  complainant  at 
a  great  under  value,  in  consequence  of  the  horse  of  the  person  who  was 
sent  to  bid  in  the  property  for  the  protection  of  a  defendant's  rights, 
having  given  out,  from  the  heat  of  the  day,  the  court  allowed  the  sale 


(/)  Post  ▼.  Leet,  8  Pai^e,  337.  (t)  Requa  t.  Rea,  3  Paige,  339. 

(^)  BrinkerhoffT.  Brown,4  Joho.  Ch.  {k)  American  Ins.  Co.   r.    Oakley,  9 

Rep  675.  Pai|;e,  859. 

(h)  Anderson  r.  Foulke,  9  Harris  &  (/)  Greele  ? .  Emery,  In  ChaoV,  Feb. 

Gill,  340.  16,  1841. 
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to  be  opened  upon  terms ;  the  complainant  having  insisted  upon  hold- 
ing on  upon  his  speculation^  at  the  expense  of  the  adverse  party,  who 
was  not  in  fault. 

And  if  a  master  sells  at  an  improper  time^  or  in  such  a  manner  as  to 
prevent  a  fair  competition,  or  if  from  any  other  cause  it  would  be  ine- 
quitable to  permit  the  sale  to  stand,  a  resale  will  be  ordered,  upon  such 
terms  and  conditions  as  may  be  just ;  so  as  to  protect  the  rights  of  the 
purchaser,  as  well  as  of  the  parties  interested  in  the  sale.(m) 

The  court  has  even  gone  so  far  as  to  allow  a  decree,  obtained  by  de- 
fault, to  be  opened,  after  enrolment,  and  after  a  sale  had  been  made  by 
a  master,  under  the  same,  in  a  case  where  the  complainant  himself  be- 
came the  purchaser,  and  had  not  parted  with  his  interest  therein  to  a 
bona  fide  purchaser,  or  mortgagee :  to  enable  the  defendant  to  make  a 
defence  upon  the  meiits.(n)  ^ 

So  a  resale  will  be  ordered  where  mortgaged  premises  have  been  sold 
greatly  below  their  value,  and  bought  in  by  the  mortgagee,  if  the  mort- 
gagor, or  those  standing  in  his  place,  have  been  misled  by  the  mort- 
gagee, or  even  by  a  third  person,  in  reference  to  the  foreclosure  of  the 
mortgage,  and  in  consequence  thereof  do  not  attend  the  sale.(o) 

But  it  seems  that  mere  inadequacy  of  price,  unattended  by  other  cir- 
cumstances, is  not  enough  to  induce  the  court  to  open  a  sale  ;{p)  unless 
the  inadequacy  is  so  great  as  to  be  evidence  of  fraud  or  unfairness  in 
the  sale.(9)  So,  where  property  is  regularly  advertised  and  fairly. sold 
by  a  master,  a  sale  will  not  be  set  aside,  and  a  resale  directed,  for  the 
benefit  of  parties  interested  in  the  proceeds  of  the  sale,  to  protect  them 
against  the  consequences  of  their  own  negligence,  where  they  are  adults 
and  were  competent  to  protect  their  own  rights  on  the  sal&(r) 

Mode  of  applying  for  resale.  If  the  master  sells  at  an  improper 
time,  or  in  such  a  manner  as  to  prevent  a  fair  competition,  or  if,  for  any 
other  cause,  it  would  be  inequitable  to  permit  the  sale  to  stand,  the 
proper  remedy  is  by  a  summary  application  to  the  court  in  which  the 
decree  was  made,  for  a  resale  of  the  premises.  And  an  original  bill  to 
impeach  or  set  aside  the  proceedings  upon  the  sale  cannot  be  sustained, 
in  a  case  where  there  was  nothing  to  prevent  an  application  in  the  ori- 
ginal suit  for  a  resale.(«) 


(m)  Brown  r.  Frost,  In  Chancy,  April  (p)  Id.  ib.   American  Ins.  Co.  ▼.  Oak- 

4,  1843.  ley,  9  Paige,  259. 

(n)  Millspaa^h  v.  McBride,  7  Paige,  (g)  Am.  Ins.  Co.  t.  Oakley,  supra, 

509.  And  see  Tripp  ▼.  Vincent,  S  Paige,  (r)  Id.  ib. 

176.  {s)  Brown  v.   Frost,  In  Chan'yi  April 

{o)  Tripp  V.  Cook,  26  Wend.  143.  4,  1843. 
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Notice  of  the  motion  for  a  resale  must  be  given  to  every  party  who 
has  appeared  in  the  cause,  and  who  has  an  interest  in  the  question ;  as 
well  as  to  the  purchaser  at  the  first  sale.(^) 

Time  for  afplyingfor  resale^  ^c.  As  a  general  rule,  the  proper  time 
for  opening  the  biddings  is  before  the  master's  report  of  the  sale  has 
been  confirmed  absolutely,  unless  under  particular  circumstances.(t/) 
But  very  special  circumstances  may  perhaps  induce  the  court  to  open 
the  biddings,  after  confirmation  of  the  report. (t?) 

Who  may  apply.  It  has  been  held  that  a  defendant  who  is  personally 
liable  for  ihe  deficiency  upon  a  sale  of  mortgaged  premises,  but  who  has 
no  interest  in  the  premises,  cannot  apply  for  a  resale,  if  he  has  been  dis- 
charged from  liability  for  the  deficiency,  to  the  extent  of  the  full  value 
of  ihe  premises  over  and  above  the  amount  bid  at  the  former  sale.(t^) 

Proceedings  an  resale.  If  a  resale  is  ordered,  the  proceedings  thereon 
will  be  the  same  as  those  upon  the  original  sale.(2:) 

Settlement  of  Deeds. 

When  a  conveyance,  or  other  deed,  is  ordered  to  be  executed,  it  usu- 
ally forms  pari  of  the  order  directing  it  that  it  shall  be  settled  by  the 
master,  in  case  the  parties  differ  about  the  same. 

The  party  entitled  to  prepare  the  conveyance  brings  a  draft  of  it  into 
the  master's  office,  and  serves  a  summons  upon  the  solicitors  of  the  op- 
paMte  parties.  If  the  opposite  party,  after  inspecting  the  draft,  does 
not  signify  his  dissent,  or  deliver  a  statement  in  writing,  of  his  proposed 
alternations,  within  eight  days,  or  such  further  time  as  the  master  may 
have  appointed  for  that  purpose,  the  master  may  then  proceed  to  settle 
the  conveyance  according  to  the  practice  of  the  court.  This  he  must  also 
do  where  a  statement  of  proposed  alterations  has  been  delivered  and  the 
party  bringing  in  the  draft  refuses  to  accede  to  them.(y) 

When  the  master  has  settled  the  draft  of  the  conveyance,  he  causes  it 
to  be  engrossed  and  signs  a  certificate  of  allowance  in  this  form,  in  the 
margin  of  the  last  page:  ''A.  v.  B.  I  approve  of,  and  allow  this  inden- 
ture, being  the  same  mentioned  in  my  report  dated  the  ......  day  of 

"    He  then  signs  a  report  or  certificate  of  his  having  approved 


{t)  Robinson    v.    Meigs,    In    Chancy,  Watson  v.  Burch,  supra.     Price  v.  Mox- 

Jan.  4.  1843.  on,  cited  2  Dan.  929. 

(u)  Watson    v.   Birch,  2  Ves.   64.     1  (w)  Bodine  v.   Edwards,  In  Chan'y, 

Sugd.  V.  &  P.  67.     Morrice  v.  Bishop  of  Aug.  1.  1843. 

Durham,  11  Yes.  57.     Brown  v.  Frost,  (x)  2  Smith,  197. 

In  Chan'y,  April  4,  1843.  (y)  Id.  194.     3  Dan.  899. 

(v)  Ryder  v.  Gower,  6  Bro.  P.  C.  306. 
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and  allowed  the  engrossment ;  which  must  be  filed  in  the  usual  man- 
ner.(z)    No  order  to  confirm  this  report  or  certificate  is  necessary  .(a) 

If  the  parties  are  dissatisfied  with  the  master's  decision,  they  may 
bring  the  question  before  the  court  in  the  form  of  exceptions  to  bis 
report.(6) 

Appointment  of  New  Trustees. 

When  it  is  referred  to  a  master  to  appoint  new  trustees,  in  the  place 
of  trustees  who  are  dead,  or  decline  to  act,  d&c,  the  party  obtaining  the 
reference,  leaves  in  the  master's  office  a  state  of  facts  and  proposal, 
stating  the  nature  of  tlie  property,  the  interest  of  the  parties,  &;c.,  and 
proposing  the  persons  who  are  to  be  the  new  trustees.(c) 

In  support  of  this  state  of  facts  an  affidavit  of  the  eligibility  of  the 
persons  proposed  is  necessary,  and  it  seems  that  sometimes  the  master 
requires  the  production  of  the  acceptance,  in  writing,  of  the  trust  by  the 
persons  named.(cl) 

If  the  proposal  is  satisfactory  to  the  master,  he  makes  his  report  ap- 
pointing the  new  trustees.  This  report  is  settled  by  summonses,  and  filed, 
but  need  not  be  confirmed.(6)  It  may  be  excepted  to  in  the  same  man- 
ner as  other  reports  of  a  similar  nature ;  but  upon  hearing  the  excep- 
tions, the  court  will  not  enter  into  the  comparative  merits  of  the  several 
persons  who  iiave  been  proposed  by  the  different  parties.(/) 

It  frequently  happens  that  the  order  directing  the  appointment  of  new 
trustees,  directs  a  conveyance  of  the  trust  estates  to  such  new  tnistees, 
to  be  executed,  and  orders  the  master  to  settle  such  conireyance.  When- 
over  this  is  the  case,  after  the  master  has  made  his  report  of  the  appoint- 
ment of  the  new  trustees,  the  proper  conveyances  for  vesting  the  estate 
ill  them  are  prepared  and  brought  into  the  master's  office,  and  settled  in 
the  manner  already  pointed  out.(^) 

When  trustees  have  a  power  to  appoint  new  trustees,  the  court  will 
not,  on  their  application,  direct  an  appointment  without  a  reference.(A) 
References  as  to  infants  ^  and  for  the  sale  of  their  estate,  for  the  appoint- 
ment of  receivers^  &c.,  being  usually  directed  upon  interlocutory  appli- 
cations, will  not  be  considered  in  this  place. 


(rf  1  Tarn.  Pr.  433.  (e)  Id.  3-26. 

(a)  Id.  ib.  3  Smith,  195.  (/)  Attornej  Gen.  ?.  Dyson,  3  Sim. 

(b)  WakemftB  v.   Duchess  of  Rutland,     &  Stu.  638. 

3  Ves.  504.     Lloyd  y.   Griffifth,  3  Alk.         (r)  Ante,  p.  541. 

364.  (A)  ▼.  RobarU,  1   Jac.  A  W. 

(c)  3  Dan.  001.  351.     See  Webb  v.  Earl  Shaftsbury,  7 
(«/)  3  Smith,  335.  Ves.  480. 
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Scandcd  and  Impertinence. 

If  any  of  the  proceedings  in  the  master's  office  contain  scandalous  or 
impertinent  matter,  it  may  be  expunged  in  the  manner  directed  by  the 
106th  rule. 

The  nature  of  scandal  and  impertinence  has  already  been  shown  in  the 
sections  relating  to  the  matter  of  a  bill,  and  to  exceptions  to  an  answer 
for  scandal  and  impertinence.(«) 

Formerly  a  master  could  not  look  into  any  proceeding  before  him  for 
the  purpose  of  ascertaining  whether  it, was  scandalous  or  impertinent, 
without  an  order  of  the  court  directing  him  to  do  so.  But  now,  it  is  pro- 
vided by  the  I06th  rule,  that  if  a  party  wishes  to  complain  of  any  mat- 
ter introduced  into  any  state  of  facts,  affidavit,  or  other  proceedings 
before  the  master,  on  the  ground  that  it  is  scandalous  or  impertinent,  he 
may  file  exceptions  thereto  with  the  master,  and  without  any  order  of 
reference,  he  may  take  out  a  summons  for  the  master  to  examine  the 
matter  upon  such  exceptions,  and  the  master  shall  have  authority  to 
expunge  any  such  matter  which  he  shall  find  to  be  scandalous  or  imper- 
tinent. 

The  exceptions  should  be  filed  before  any  stop  is  taken  by  the  party, 
upon  the  proceeding ;  for  example,  to  an  examination,  before  it  is  pro- 
ceeded upon.(A;) 

The  court  will  not  pennit  a  reference  of  depositions  for  impertinence, 
apart  from  scandal .(/) 

If  the  mast^  disallows  the  exceptions,  his  decision  thereon  is  final  as 
to  the  exceptions  which  are  disallowed.  But  this  will  not  preclude  the 
party  from  insisting  upon  the  impertinence,  at  the  hearing  of  the  cause, 
or  upon  any  subsequent  proceeding  founded  on  the  master's  report  upon 
the  reference,  or' upon  the  taxation  of  the  general  costs  of  (he  cause,  or 
of  the  reference.(m) 


(0  See  ante  p.  41, 903.  (/)  Pynoent  t.  Pyneent,  3  Alk.  557. 

(k)  Johnston  ▼.  Ure,  2  Sim.  &  Sto.        (m)  Kule  100. 
578.     Cbimelli  y.   CbaaTet,  1  Yoonge, 
384. 
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SECTION     IV. 


MASTER^S  REPORT. 


Its  nature  and  uses.]  The  manner  in  which  ihe  master  presents  his 
opinion,  and  the  result  of  his  inquiries  to  the  court,  is  either  by  a  certi- 
ficate or  by  a  report.  A  certificate  is  a  simple  notification  of  a  fact,  or 
of  an  opinion,  or  a  conclusion,  or  a  representation  to  the  court  of  any 
particular  proceeding ;  as  that  the  master  has  taxed  a  bill  of  costs  at 
such  a  sum ;  or  that  a  party  has  made  default ;  or  that  a  pleading  is  in- 
sufficient or  scandalous  ;  or  that  papers  have  been  deposited.(n) 

It  was  held  in  Chennell  v.  Martin^{o)  that  there  is  no  distinction  be- 
tween a  master's  report  and  a  master's  certificate ;  and  that  they  are 
convertible  terms.  Mr.  Daniell,  however,  observes  that  there  is  un- 
doubtedly a  practical  distinction  between  some  reports  or  certificates  of 
masters  with  regard  to  the  right  to  take  exceptions  to  them,  without 
previous  objections  having  been  carried  in;  and  that  the  terms,  "mas- 
ter's certficate"  and  "  master's  report,"  appear  to  have  been  opposed  to 
each  other  for  the  purpose  of  marking  the  distinction.(j[>)  And  he  con- 
tinues :  "  Thus  the  term  report  has  been  applied  to  those  reports  or  cer- 
tificates that  are  made  by  the  master,  upon  a  reference  to  him  by  decree 
or  decretal  order  upon  which  it  is  intended  to  ground  a  further  decree, 
(and  to  which  no  exception  can  be  taken,  unless  a  previous  objection 
has  been  previously  carried  in  to  the  draft  report;)  whilst  the  term 
certificate  has  been  more  commonly  applied  to  those  reports  or  certifi- 
cates which  are  intended  merely  as  the  foundation  for  some  future  in- 
terlocutory order  or  process,  and  arc  not  intended  as  the  ground  of  a 
decree  or  decretal  order."(  j') 

Different  kinds  of  reports.]  Reports  are  either  separate,  special,  or 
general  .(r) 

Separate  report.]  A  separate  report  is  that  which  only  embraces  one 
distinct  object  of  the  reference.    Where  the  inquiries  are  numerous, 


(n)  2  Smith,  146.  {q)  Id.  ib. 

(o)  4  Sim.  340.  (r)  Bennett's  Off.  Mast.  18. 

(p)  2  Dan.  934. 
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and  it  is  of  importance  that  a  part  of  the  decree  should  be  satisfied  be« 
fore  the  whole  of  the  proceedings  are  sufficiently  matured  to  enable  the 
master  to  make  a  general  report,  he  will  report  separately  on  any  par- 
ticular inquiry. 

Formerly  the  master  was  not  at  liberty,  unless  authorized  by  the  de- 
cree to  make  a  separate  report.(«) 

Now,  however,  the  108th  rule  provides,  that  in  all  matters  referred 
to  a  master,  he  shall  be  at  liberty,  upon  the  application  of  any  party  in- 
terested, to  make  a  separate  report  or  reports,  from  time  to  time,  as  he 
shall  deem  expedient ;  the  costs  thereof  to  be  in  the  discretion  of  the 
court ;  and  where  the  master  shall  make  a  separate  reports  of  debts  or 
legacies,  he  shall  be  at  liberty  to  make  such  certificate  as  be  thinks  fit 
with  respect  to  the  state  of  the  assets ;  and  any  person  interested  shall 
thereupoD  be  at  liberty  to  apply  to-  the  court  as  he  shall  be  advised. 

But  a  separate  report  is  never  allowed,  except  for  the  purpose  of  ex- 
pediting the  general  proceedings.(/) 

Where  the  decree,  among  other  things,  directs  the  master  to  appoint 
a  trustee  or  receiver,  his  certificate  of  the  appointment  is  in  the  nature 
of  a  separate  report.(ti) 

When  a  party  to  the  suit  objects  to  a  separate  report,  he  may  file  his 
exceptions  to  it,  in  the  same  manner  as  to  a  general  report.  And  he  is 
not  obliged  to  apply  to  the  court  for  leave  to  except.(t7) 

The  form,  manner  of  preparing,  objecting  and  excepting  to,  and  con- 
firming separate  reports,  are  nearly  the  same  as  upon  general  reports. 
The  only  diflerence  being  that  where  it  is  intended  to  act  upon  them, 
the  cause  is  not  set  down  for  hearing,  as  it  is  upon  a  general  report, 
but  a  petition  must  be  presented  to  the  court  praying  such  directions  as 
arise  out  of  the  separate  report  .(1^) 

Special  reports  Special  reports  contain  special  circumstances  found 
by  the  master,  as  a  guide  to  the  court,  for  some  further  direction  or 
decision  upon  those  facts.(r) 

The  master  has  no  authority  to  make  such  a  report,  unless  he  is  di- 
rected by  the  decree  so  to  do.(y) 

But  if  the  conclusion  which  he  is  required  to  draw  is  a  question  of 
law,  and  not  a  mere  legal  presumption  of  a  fact,  he  is  permitted,  in  the 
exercise  of  a  sound  discretion,  and  without  an  order  for  that  purpose,  to 


(s)  2  Smith,  143.  (v)  Drever  v.  Maudesley,  7  Sim.   240. 

(/)  Hare  t.  Roscomb,  McCle.  Rep.  {w)  3  Dan.  035. 

101 ;  S.  C.  13  Price,  377.  (x)  BenneU^a  Off.  Mast.  10. 

(u)  Harris  t.  Kemble,  4  Russ.  474.  (y)  Bennett^s  Off.  Mast.  10. 

Vol.  I  69 
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make  a  special  report  submitting  the  legal  question  to  the  decision  of 
the  court.(jr)  In  such  special  report,  he  should  not  report  the  evi^ 
dence ;  but  he  must  draw  all  the  conclusions  of  fact,  as  in  a  special  ver- 
dict— ^leaving  the  question  of  law  alone  for  the  decision  of  the  court.(a) 

The  master  is  only  permitted  to  make  a  special  report  where,  by  the 
order  of  reference,  some  equity  is  reserved,  so  that  the  case  must  be 
brought  before  the  court  for  further  directions  upon  the  coming  in  of 
the  report ;  but  where  all  the  consequential  directions  are  contained  in 
the  decree  or  order  of  reference,  the  master  must  decide  the  questions 
of  law  as  well  as  of  fact  which  arise  on  the  reference ;  so  that  the  de- 
cree may  be  executed  on  the  confirmation  of  the  master's  report  in  the 
register's  office,  or  otherwise.(aa) 

General  report.]  A  general  report  embraces  the  conclusions  which 
the  master  has  come  to  upon  all  the  matters  referred  to  him  by  the  de- 
cree or  order  of  reference. 

Method  of  settling.  The  master  having  obtained  all  the  information 
necessary  to  enable  him  to  make  his  general  report,  he  prepares  the 
draft  thereof  and  delivers  copies  to  such  of  the  parties  as  apply  for  the 
same.  He  must  assign  a  time  and  place  for  the  parties  to  bring  in  ob- 
jections, and  for  settling  the  draft  of  the  report,  and 'must  issue  his  snm- 
mons  for  that  purpose.(6) 

This  summons  should  be  underwritten,  ''To  bring  in  objections  and 
to  settle  the  master's  general  report  in  this  cause." 

No  summons  to  see  the  draft  of  the  report,  and  take  copies  thereof,  is 
necessary.(c) 

Objections.  On  the  return  of  the  summons,  or  on  such  other  day  as 
may  then  be  assigned  by  the  master  for  that  purpose,  if  objections  are 
filed  by  either  party,  he  may  proceed  to  hear  the  parties  on  such  objec- 
tions.{d) 

Although,  in  strictness,  the  objections  ought  to  be  taken  in  the  pe- 
riod between  the  service  and  return  of  the  summons,  yet  upon  a  proper 
case  of  excuse  being  submitted  to  him,  the  master  will  aliow  further 
time  for  bringing  in  the  objections.(e)  But  they  must  be  brought  in 
before  he  makes  his  report ;  otherwise,  the  court  will  not  afterwards  al- 
low the  party  to  except  to  the  report,  unless  under  very  special  circum- 


(z)  Matter  of  Hemiap,  3  Paige,  305.  (b)  Rale  100. 

(a)    Id.  ib.    See  Lee  t.  Willock,  6  •  (c)  Rale  100. 

Vea.  605.    Datcheaa  of  Marlboroagh  r.  (d)  Idem. 

Wkeat,  1  Atk.  451.  (e)  1  Tom.  Ch.  Pr.  430. 

(aa)  Matter  of  Hemiupi  supra. 
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«taiices.(/)  Yet  an  apparent  variation  from  this  general  rule  occurs  in 
the  cases  of  two  or  three  kinds  of  certificates  granted  by  the  master,  as 
the  certificates  of  sufficiency  or  insufficiency,  or  of  scandal  or  imperti- 
nence in  any  pleading,  or  other  matter  before  the  court,  or  the  certificate 
allowing  interrogatories.  In  these  instances  exceptions  may  be  filed 
without  the  necessity  of  objections  being  previously  taken.(g') 

In  the  case  of  a  reference  to  state  an  account,  the  objections  to  the 
report  are  taken  and  argued  after  the  draft  of  the  report  is  prepared. 
In  such  cases,  objections  may  be  taken  by  a  party  who  has  not  previous- 
ly appeared  before  the  master ;  but  he  cannot  introduce  any  new  matter 
in  advance,  to  support  such  objections.(A) 

The  leaving  objections  is  not  mere  form,  but  to  enable  the  master  to 
reconsider  his  opinion.(i)  They  ought  to  be  filed  in  all  cases  where  the 
findings  in  a  report,  whether  under  an  interlocutory  order  or  otherwise, 
are  complained  of,  to  bring  the  points  exactly  before  the  master.(A:) 

Objections  may  state  that  some  evidence  has  been  misunderstood, 
some  fact  not  found,  or  improperly  found,  or  that  some  irregularity  or 
error  is  apparent  on  the  face  of  the  draft  of  the  report.  And,  in  impor- 
tant cases,  they  should  be  carefully  settled  by  counsel.(/)  But  they 
need  not  be  signed  by  counsel. 

Objections  are  so  much  the  ground  work  of  the  exceptions  which  are 
ultimately  to  be  filed  against  the  master's  report,  that  if  they  go  beyond, 
or  assign  matter,  not  comprised  in  these  objections,  they  will  be  deemed 
irregular  as  to  that  part  of  the  exceptions,  and  overruled.(m) 

If  a  person  interested  in  the  report,  though  not  a  party  to  the  suit,  is 
dissatisfied  with  it,  he  must  leave  objections  to  the  draft,  as  a  prelimina- 
ry step  to  putting  himself  in  a  situation  to  take  exceptions.  Thus, 
creditors  and  other  persons  coming  in  under  decrees,  and  who  have  had 
their  claims  allowed,  must,  if  they  mean  to  except  to  the  report,  carry 
in  their  objections  to  the  draft,  in  the  same  manner  as  parties  to  the  re- 
cord.(n)  So  also,  persons  who  have  carried  in  claims  as  creditors  or 
next  of  kin,  under  decrees,  but  have  had  their  claims  disallowed,  ought 
if  they  ^intend  to  dispute  the  master's  finding,  to  be  prepared  with 
objections  to  the  draft  report,  in  ord^r  to  gain  a  right  to  except  to  it.(o) 

If,  after  considering  the  objections,  the  master  retains  his  original 


(/)  Noel  T.  Ward,  1  Mad.  Rep.  339.  (k)  Stackpoole  ▼.  Stackpoole,  3  Mol- 

PeoDiDgton  ▼.  Lord  Muncaater  1  Id.  655.  Joy,  378. 

Bowker  v.  Nickson,  3  id.  439.    Bying-  (/)  BeoDeU's  Off.  Mast.  21. 

ton  T.  Wood,  1  Paige,  145.  (m)  Id.  ib. 

(g)  3  Smith's  Pr.  150.  (n)  2  Dan.  943. 

(A)  Byington  t.  Wood,  1  Paige,  145.  (o)  See  Walker  ▼.  Wingfield ;  and  Ker 

(t)  Bowker  v.  Nicksoo,  supra,  t.  Cloberry,  cited,  id.  944. 
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opinion,  he  signs  the  report  as  it  stands.  If  he  changes  his  opinion,  he 
alters  the  draft  of  his  report  accordingly;  after  which,  according  to  the 
English  practice,  a  fresh  summons  mnst  be  observed,  in  order,  to  afford  the 
other  party  an  opportunity  of  carrying  in  fresh  objections  to  the  altered 
draft.(;?) 

To  those  reports  to  which  exceptions  cannot  be  taken,  objections  are 
not  required  to  be  brought  \n.{q) 

Where  objections  are  filed,  if  the  party  does  not  proceed  upon  them 
before  the  master  with  due  diligence,  the  master  ought  to  overrule  them, 
noting  that  he  does  so  because  the  party  would  not  appear  to  support 
them.  And  he  should  proceed  as  if  no  objections  were  taken  to  his 
report.(r) 

Form  of  general  report.  The  master's  report  is  divided  into  two  parts, 
the  body,  and  the  schedule  or  schedules.  The  body  is  a  short  epitome  of 
the  proceedings  laid  before  the  master,  with  his  opinion  and  finding 
thereon.  It  only  contains  the  results  of  the  accounts  or  statements, 
and  refers  to  the  schedules  for  detailed  particulars. 

The  report  commences  with  the  title  of  the  cause,  and  is  addressed  to 
the  chancellor.  It  refers  to  the  order  of  reference,  by  its  date,  and 
should  recite  the  substance  of  the  directions  contained  in  it.  But  it 
should  not  recite  the  whole  order. 

Great  care  is  necessary,  in  preparing  a  report,  to  dispose  of  all  the 
matters  which  have  been  referred,  either  by  findings  of  the  master  upon 
each  section  of  the  decree,  or  by  pointing  out  what  matters  of  reference 
have  been  waived.(5)  If  a  separate  report  has  been  made,  it  will  be  ne- 
cessary in  the  general  report,  shortly  to  allude  to  the  date  and  particu- 
lars of  it ;  so  that  the  court  may  see  that  all  the  inquiries  directed  by 
the  decree  have  been,  in  some  way,  disposed  of  by  the  master.(^) 

The  court  will  not,  in  any  way,  interfere  to  express  an  opinion  how 
the  master  shall  frame  his  report;  although  it  may  be  a  case  of 
considerable  difficult]*,  and  the  master  be  anxious  to  obtain  such  opin- 
ion.(u) 

Where  it  is  referred  to  a  master  to  examine  and  report  as  to  particu- 
lar facts,  or  as  to  any  other  matter,  jt  is  his  duty  to  draw  the  conclusions 
from  the  evidence  before  him,  and  to  report  such  conclusions  only;  and 
it  is  irregular  and  improper  to  set  forth  the  evidence,  in  his  report,  with- 


{p)  3  Dan.  944. 

Iq)  3  Smith,  ISO. 

(r)  Qain  ▼.  Bodkin,    1  Bettty,  338. 


{s)  Bennett's  Off.  Man.  1 8. 

(0  W.  ib.     8  Dan.  937. 

(u)  Agar  V.  Gurney.SMad.  Rep.  389. 
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out  the  special  direction  of  the  court.(t7)  And  where  the  master  incor- 
porates the  testimony  into  his  report  without  the  special  direction  of  the 
court,  although  it  is  done  upon  the  soh'citation  of  counsel,  he  will  not 
be  allowed  for  it  on  the  taxation  of  his  costs.(i£?)  But  though  the  mas-* 
ter  cannot  detail  the  evidence  upon  which  he  proceeds  in  making  his  re- 
port, yet  he  generally  refers  to  it,  either  in  the  body  of  his  report,  or  in 
a  schedule  annexed  to  it. 

Sometimes  orders  direct  the  master  to  report  the  testimony ;  some- 
times to  report  it  if  either  party  require  him  to  do  so.  In  these  cases 
the  testimony  should  be  annexed,  certified  by  him,  but  not  embodied  in 
the  report.(x)  But  either  party  may  apply  to  the  master  for  certified 
copies  of  the  testimony  to  be  used  upon  the  argument  of  Exceptions  to 
the  report.(y) 

Even  when  the  evidence  is  such  that  it  is  impossible  to  arrive  at  any 
degree  of  certainty  upon  it,  yet  if  it  is  sufficient  to  afibrd  a  reasonable 
ground  of  presumption  upon  it,  one  way  or  the  other,  the  master  is 
bound  to  find  in  favor  of  such  preSumption.(;t)  He  is  not  bound,  how- 
ever, to  state  the  inferences  of  law  arising  from  the  facts  before  him ; 
and  where  facts  are  so  clearly  stated,  in  a  report,  as  necessarily  to  in- 
volve a  particular  consequence,  it  is  for  the  court  to  act  on  the  facts  so 
reported.  And  it  would  not  be  proper  erround  of  exception  that  the 
master  had  omitted  to  point  out  the  consequences.(a) 

The  master  is  not  warranted  in  re|)orting  his  opinion  upon  a  question 
of  intention  ;    the  court  alone  taking  cognizance  of  that  qnestion.(6) 

Upon  a  reference  as  to  title,  a  report  generally,  that  a  good  title  can* 
not  be  made  out,  is  irregalar.  The  master  should  state  the  precise 
points  in  which  the  title  is  defective.(c) 

The  scliedules,  when  there  are  any,  must  be  annexed  to  the  report 
and  filed  with  \i.{d) 

In  what  time  to  be  settled^  and  JUed.  If  no  objections  are  made  to 
the  draft,  the  master  must  sign  his  report  and  file  it  in  the  proper  office 
within  ten  days  after  the  time  assigned,  for  bringing  in  objections.  If 
objections  are  brought  in,  he  must  settle  and  sign  the  report,  and  cause 
it  to  be  filed,  within  twenty  days  after  the  argument  on  such  objections 
is  closed.(c)  , 


{v)  Matter  of  Hemiup,  3  Paige,  305.  (a)    Bick  t.    Motly,  3  My.  &  Keen, 

Dixon  ▼.  Dixon,  3  Bro.  C.  C.  510,  n.  313. 

Lee  V.  Wiilock,  6  Ves.  605.  (b)  Pitt  r.    Lord    Camelford,   1    Ves. 

(to)  Id.  ib.  83.     3  Bro.  C.  C.  160. 

(«)  I  Hoff.  Pr.  545.  (c)  Green  y.  Monks,  3  Molloy,  335. 

(y)  Id.  ib.  ((/)  Smith  ▼.  Smith,   3  Dick.  789. 

(2}  Fenner  r.  Agutter,  1  My.  &  Keen,  (c)  Rale  109. 
130. 
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Confirming  report.  After  the  report  is  fited,  either  party  may  have 
an  order  of  course  to  confirm  the  same,  unless  cause  to  the  contrary  be 
shown  in  eight  days.  If  no  exceptions  are  filed  and  served  within  that 
time,  the  order  will  become  absolute,  of  course,  without  notice,  or  further 
order.  Or  either  party  may  file  exceptions  and  have  an  order  of  course 
to  confirm  the  report,  so  far  as  the  same  is  not  excepted  to,  and  with  the 
like  ej9rect.(/) 

What  reports  require  confirmation.  Those  reports  only  require  con- 
firmation which  come  within  the  description  of  "  reports  strictly  so  call- 
ed," i.  e.  those  upon  which  it  is  intended  to  found  a  decree  or  decretal 
order.  If  it  be  merely  a  report,  which  comes  more  properly  under  the 
head  of  a  "  certificate"  made  upon,  or  in  consequence  of,  an  interlocu- 
tory application  by  motion,  which  is  intended  as  a  foundation  for  issuing 
the  process  of  the  court,  or  for  another  interlocutory  order,  it  requires 
no  confirmation.(g') 

Therefore,  all  reports  of  mere  calculation^  and  of  matters  of  opinioD, 
which  do  not  require  any  further  order  from  the  court  to  give  efifect  to 
or  sanction  them,  need  not  be  confirmed.  Of  this  class  are  certificates 
of  papers  being  deposited^-of  a  party  being  in  default  for  non-produc- 
tion of  papers,  or  for  not  putting  in  his  examination ;  certificates  of  the 
allowance  of  interrogatories— of  the  necessity  of  a  commission  to  take  an 
examination,  or  the  depositions  of  witnesses ;  certificates  of  the  suffi- 
ciency or  insufficiency  of  any  pleading  or  other  matter— certificates  of 
scandal  or  impertinence — certificates  of  costs ;  reports  approving  pro- 
posals for  a  receiver  or  consignee,  or  reports  on  passing  their  accounts ; 
reports  computing  subsequent  interest,  or  apportioning  a  fund  between 
parties,  upon  principles  and  in  the  proportion  declared  by  the  court; 
reports  appointing  trustees,  or  approving  the  conveyance.  None  of 
which  certificates  or  reports  require  any  confirmation  by  the  court,  but 
are  complete  as  soon  as  they  are  filed.  (A)  Though  they  are  liable  to 
exceptions,  if  either  party  is  dissatisfied  with  the  master's  determina- 
tion.(t) 

A  master's  certificate  as  to  the  insufficiency  of  an  examination  of  a 
party  on  interrogatories,  also,  does  not  require  an  order  of  confirmation.(it) 

Where  it  has  been  referred  to  a  master  to  make  a  separate  report  of  a 
creditor's  claim,  the  creditor  may  enter  an  order  to  confirm  the  report.(/) 


(/)  Rule  110.  (k)  Case  t.  Abeel,  1  Paige,  630. 

(g)  2  Dan.  944.  (t)  Gibbons  t.  Cauot,  cited  9  SmHli*s, 

(7i)  8  Smith,  3S8.  Pr.  339. 

(»)  3  Dan.  946. 
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If,  for  any  reason,  a  party  is  desirous  of  enlarging  the  time  for  con- 
firming the  report  absolutely,  he  should  make  a  special  application  to 
the  court,  by  motion.(A:) 

Excepting  to  report.  With  respect  to  the  time  of  excepting,  we  have 
already  seen  that  the  1 10th  rule  requires  exceptions  to  be  filed  and  served 
within  eight  days  after  the  master's  report  is  filed,  and  the  order  of  con- 
firmation nisi  entered  and  notice  thereof  given.  And  the  court  is,  in 
general,  very  strict  in  requiring  exceptions  to  be  filed  before  the  report 
is  made  absolute  ;  and  will  even  order  exceptions  filed,  afterwards  to  be 
taken  ofi*  the  file.(/)  But  there  are  cases  in  which,  under  particular  cir- 
cumstances, it  will  relax  from  its  rule,  and  permit  exceptions  to  be  filed 
after  the  report  has  been  absolutely  confirmed.(m)  The  cases,  however, 
where  this  has  been  done,  are  very  rare,  and  the  granting  or  refusing 
liberty  to  except  after  the  report  has  been  confirmed,  is  entirely  discre- 
tionary in  the  court.(n) 

Exceptions  cannot  be  taken  before  the  report  has  been  filed.(o) 

Form  of  exceptions.  The  form  of  exceptions  to  a  master's  report  is 
in  all  cases  nearly  the  same.  The  form  of  exceptions  to  an  answer,  for 
insufficiency  or  impertinence,  has  been  already  mentioned,(ji)  and  the 
same  rules  are  generally  applicable  to  all  exceptions  to  reports.( 9) 

When  the  exceptions  are  taken,  after  objections  have  been  carried 
in  to  the  draft  of  the  report,  and  disallowed,  the  exceptions  should  be  in 
conformity  with  the  objections;  and  though  different  in  form,  they 
must  be  substantially  the  same.(r) 

Formerly,  the  method  of  excepting  to  a  master's  report,  upon  a  refer- 
ence as  to  title,  was  generally,  "for  that  the  master  had  certified  that 
the  complainant  could  make  a  good  title,  whereas  he  ought  to  have  cer- 
tified that  he  could  not  make  a  good  title."  But  the  present  course  is  to 
state  the  ground  of  objection  to  the  title,  in  the  exceptions.(5)  Such 
course,  however,  has  only  been  adopted  for  convenience,  and  if  there  is 
any  substantial  objection  to  the  title,  which  is  not  stated  in  the  excep- 
tion, the  party  is  not  precluded  from  arguing  it.(l) 

In  a  late  case(fi)  the  chancellor  held  that  an  exception  to  a  master's 


(k)  Hand's  Pr.  169.  (p)  See  ante,  p.  181»  203. 

(/)  Sterling  t.  ThonD]>8on,  Coop.  271.  (q)  2  Dan.  057. 

(m)  See  Allen  ▼.  Allen,   1  Dick.  363.  (r)  3  Smith,  151. 

Hawkins  y.  Day,  1  Yes.  189.      1  Swanst.  {s)  3  Dan.  957. 

158,  S.  C.    Montara  t.  Hall,  Law  Jour.  (/)  Abell  t.  Heatbcote,  4  Bro.  C.  C. 

TOl.  4,  N.  S.  53:  378,  383. 

(n)  See  Earl  of  Bath  t.  Earl  of  Brad-  (u)  Matter  of  Crittenden*  in  Chan- 
ford,  3  Yes.  587.  eery,  May  17, 1843. 

(o)  3  Smith,  339. 


652  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.    [Bcok  11. 

report  as  to  the  manner  of  computing  interest,  instead  of  merely  stating 
that  the  master  has  not  adopted  the  usual  or  legal  mode,  should  indicate 
in  what  manner  the  interest  should  be  computed ;  so  that  if  the  excep- 
tion is  allowed,  the  master  will  know  in  what  manner  to  correct  his 
report. 

Where  one  general  exception  is  taken  to  a  report,  including  several 
distinct  matters,  and  the  report  appears  right  in  any  one  instance,  die 
exception  will  be  overruled.(i?) 

Exceptions  are  in  the  nature  of  special  demurrers,  and  the  party 
objecting  must  point  out  the  error ;  otherwise  the  part  not  excepted  to 
will  be  taken  as  admitted.(ii') 

Exceptions  must  be  signed  by  counsel. 

What  reports  may  be  excepted  to.  All  reports,  whether  made  pursu- 
ant to  a  decree,  or  a  decretal  or  interlocQtory  order,  which  involve  a 
question  either  of  law  or  of  fact,  upon  which  the  court  may  be  called 
upon  to  give  a  legal  decision,  must  be  objected  to  by  excepiions.(j) 
Thus,  all  reports  requiring  to  be  confirmed  by  orders  nisi  and  absolute, 
(excepting  the  report  allowing  the  highest  bidder  at  a  sale  to  be  the  pur- 
chaser,) may  be  excepted  to.  So  may  certificates  relating  to  any  plead- 
ing, either  of  sufficiency  or  insufliciency ;  as  to  scandal  or  impertinence, 
or  of  the  allowance  of  interrogatories ;  or  a  report  approving  a  convey- 
ance.(y) 

Those  certificates  or  reports  which  are  more  properly  designated  cer- 
tificates, and  which  do  not  require  any  confirmation,  may  be  excepted  to 
without  any  previous  objections  being  carried  in  to  the  draft  of  the  re- 
port.(z)  But  those  reports  or  certificates  which  are  more  properly 
designated  as  reports,  and  which  do  require  confirmation,  cannot  be 
excepted  to  without  previous  objections  being  carried  in  to  the  draft 
report.(a)  Nor  can  a  report  of  sale  be  excepted  to,  in  any  case.  The 
proper  course  is  to  move,  on  petition  or  affidavit,  and  notice  to  the  oppo- 
site party,  to  set  aside  a  sale,  or  for  a  re-sale. 

In  what  caseSf  and  upon  what  grounds,  exceptions  lie.  Where  a  party 
objects  to  the  principle  on  which  an  account  is  taken  by  the  master,  be 
should  except  to  the  report ;  and  if  he  neglects  to  do  so,  the  court  will 


(v)  Hodgea  r.  Solomons,  1  Cos,  244.  (x)  2  Smith,  336. 

Gompertz  ▼.  Best,  1  Young  &  Col.  119.  (y)  Id.  ib. 

Green  t.  Weaver,  1  Sim.  404.    Franklin  (z)  S  Dan.  Pr.  952.    See  ante,  p.  550, 

V.  Hunt,  4  Paige,  383.      Candler  t.  Pet*  as  to  what  reports  require  coofirmatioo. 

tit,  1  id.  427.  (a)  Id.  ib. 

(w)  Wilkes  T.  Rogers,  6  John.  566. 


Ch.  III.]       PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.         553 

not  send  back  the  report  to  be  reviewed^  even  if  it  appears  that  the 
master  has  proceeded  on  an  erroneous  principle.(6) 

But  where  the  roaster,  by  his  report,  states  all  the  facts  correctly,  but 
is  mistaken  as  to  the  legal  consequences  of  those  facts,  it  is  not  necessa* 
ry  to  except  to  the  report ;  as  the  question  decided  by  the  master  may 
be  opened  upon  further  directions,  without  exceptions.(c)  So,  where 
facts  are  so  clearly  stated  in  a  report  as  necessarily  to  involve  a  parties 
ular  consequence,  it  is  for  the  court  to  act  upon  the  facts  so  reported ; 
and  it  is  not  a  proper  ground  of  exception,  that  the  master  has  omitted 
to  point  out  the  consequence.(c{)  It  has  also  been  held,  that  in  case  of 
a  report  under  a  reference  for  the  master  to  inquire  and  certify  his  opin* 
ion,  exceptions  are  not  to  be  taken  to  the  report,  but  it  is  to  be  brought 
before  the  court,  on  the  report,  to  determrne.(e) 

Neither  will  an  exception  lie  to  a  master's  report,  for  Inserting  there- 
in irrelevant  matter ;(/)  nor  because  it  was  not  filed  in  time^-the  rem- 
edy in  that  case  bein^  by  an  application  to  set  it  aside  for  inegularity.(^) 
Neither  can  exceptions  be  taken  to  a  master's  report,  approving  of  new 
trustees.  Nor  will  the  court  interfere  with  the  report  of  the  master, 
where  there  is  no  complaint  that  the  persons  approved  of  by  him  are 
unfit.(/t)  Neither  can  a  report  as  to  the  appointment  of  a  receiver  be 
excepted  to. 

Where  a  party  produces  and  examines  a  witness  before  the  master  on 
a  reference,  but  neglects  to  inquire  as  to  a  particular  item  in  the  account 
which  the  witness  alone  could  explain,  he  cannot  afterwards  except  to 
the  report  of  the  master  as  incorrect^  in  respect  to  such  itenn.(i) 

It  has  been  already  stated  to  be  the  general  rule,  that  exceptions  can^ 
not  be  taken  to  a  report^  unless  objections  have  been  previously  carried 
in  to  the  draft.(^-) 

Who  may  except.  All  parties  to  the  suit,  who  are  interested  in  the 
matter  in  question,  may  except  to  the  report.(Z)  And  where  there  are 
several  sets  of  parties,  appearing  by  different  solicitors,  they  may,  if 
they  are  not  disposed  to  join,  each  take  exceptions,  although  their 
grounds  of  exception  are  the  same.(i7>) 

Creditors,  also,  who  have  established  their  claims  before  the  master, 


(b)  Brown    r»    Saneome,    McCle.     &  (A)  Attorney  Gen.  v.  Dyson,  2  Sim.  & 
Yoang,  487.  Stu.  628. 

(c)  Adams  V.  Claxton,  6  Ves.  226.  (t)  Barrow  7.  Rhinelander,  3  John. 

(d)  Bick  y.  Motly,  2  My.  &  Keen,  312.  Ch.  Rep.  614. 

(e)  Neal  v.  Billing?.  1  Dick,  93.  (k)  Ante,  p  546. 
(/)  Rufford  V.  Bishop,  5  Ross.  360.  (/)  2  Smith,  339. 

(g)  Seymour  t.  Brewster,  in  Cban'y.  (m)Trezevantv.  Fraaer,  11  Jan.  1836^ 

Oct.  4, 1842.  cited  2  Dan.  959. 

Vol.  I.  70 
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are  permitted  to  except  to  the  report,  although  not  parties  to  the  suit.(n) 
And  so  are  creditors  who  have  preferred  their  claims,  which  have  been 
rejected  by  the  master.(o)  It  is  necessary,  however,  before  they  do  so, 
that  they  should  obtain  the  permission  of  the  court ;  which  they  may  do 
upon  motion,  of  course.(p) 

Persons  claiming  as  next  of  kin,  whose  claims  have  been  disallowed 
by  the  master,  may  also  except.(9)  So  may  a  purchaser  under  a  decree 
for  sale  in  the  master's  office.(r) 

But  although  creditors,  next  of  kin,  and  purchasers  may  obtain  an  or- 
der of  course,  for  liberty  to  except  to  the  master's  report,  the  case  is 
otherwise  as  respects  persons  who,  whether  parties  to  the  suit  or  claim* 
ants  under  the  decree,  have  omitted  to  carry  in  objections  to  the  draft 
Such  persons,  if  they  wish  for  the  indulgence  of  the  court,  must  obtain 
it  by  means  of  a  special  application,  supported  by  affidavit,  accounting 
for  their  omission  in  not  complying  with  the  rules  of  the  court.(«) 

And  persons  who  are  not  parties  to  the  suit,  but  who  have  obtained 
leave  to  attend  the  proceedings  in  the  master's  office,  cannot  except  to 
the  report  unless  they  present  their  petition,  stating  their  objections  and 
praying  for  leave  to  except.(/) 

Argument  of  exceptions.  Exceptions  to  a  masters  report  are  to  be 
argued  in  the  manner  already  pointed  out  with  respect  to  exceptions  to 
a  roaster's  report  on  exccptions.(u) 

It  may  be  added,  however,  that  the  counsel  of  all  parties  interested  in 
the  report  are  allowed  to  be  heard  in  support  of  the  report,  and  against 
the  allowance  of  the  exceptions ;  but  only  the  exceptant's  counsel  can 
be  heard  in  support  of  the  exceptions.(v) 

Upon  the  hearing,  affidavits  made  subsequent  to  the  report  cannot  be 
read.(u;)  Nor  can  any  evidence  be  read  which  was  not  used  before  the 
master  and  entered  in  his  report  as  having  been  read.(2r)  And  this  rule 
also  precludes  the  reading  of  any  parts  of  the  defendant's  answer  which 
were  not  read  in  the  master's  office.(y) 

If  a  master  improperly  rejects  evidence  offered  to  him,  it  should  form 
a  specific  subject  of  exception  to  his  report. 


(n)  Wilnoii  V.  WilBon,  2  Molloy,  328.        (0  Taylor  t.  D'Ejnrille,  7  Sim.  446. 

S  Dan.  943,  953.  (ti)  See  ante,  p.  193. 

(o)  '2  Dan.  943,  953.  (t?)  3  Smith,  344. 

(p)  2  Smith,  339.  (w)  Davia  ▼.  Davia,  2  Atk.  21. 

iq)  Walker  v.  Wingfield,  cited  2  Dan.         (*)  2  Smith,  344.    Ridifer  t.  O^Brien, 

963.  3  Mad.  43.     Randa  y.  Paahman,  6  Sim. 

(r)  Ker  v.  Cloberry,  cited  id.  46. 

(j)  2  Dan.  953.     See  Vallence  t.  Wcl-        (y)  Hedgea  v.  Cardonnell,  9  Atk.  408. 
don,  1  Dick,  290  ;  S.  C.  Amb.  126. 
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Upon  the  argument  of  exceptions,  it  is  not  competent  to  the  court  to 
make  an  order  which  is  not  quite  consistent  with  the  original  decree. 
Prom  the  time  of  making  the  decree  all  the  other  proceedings  should  be 
consistent  with  it;  and  if,  upon  argument  of  exceptions,  it  appears  that 
the  justice  of  the  case  cannot  be  got  at  without  an  alteration  of  the  de- 
cree it  must  be  reheard.  (;r) 

Sometimes,  upon  the  ar^rument  of  exceptions,  the  court  will  think 
proper,  before  it  comes  to  a  decision  upon  the  subject  matter  of  the  ex- 
ception, to  send  it  back  to  the  master  to  supply  some  defect  in  his  re- 
port,(a)  or  to  inquire  into  some  facts  which  may  be  necessary  to  enable 
the  court  to  come  to  a  proper  conclusion.  In  such  cases  the  court  usu- 
ally adjourns  the  consideration  of  the  exceptions,  or  of  the  particular 
exception  in  question,  until  after  the  master  shall  have  made  the  sup- 
plemental report.(6)  So,  also,  when  the  subject  matter  of  the  excep- 
tion is  a  fact  depending  upon  conflicting  evidence,  the  court  will  fre- 
quently, before  it  decides  upon  the  exception,  direct  an  issue  at  law  to 
try  the  disputed  fact — reserving  the  decision  upon  the  exception  till  af- 
ter tile  trial,  (c) 

Overruling  exceptions.  If  the  exceptions  are  overruled,  it  has  all 
the  effect  of  confirming  the  report  absolutely ;  and  if  the  cause  has  been 
set  down  to  be  heard  upon  further  directions,  to  come  on  at  the  same 
time  with  the  hearing  of  the  exceptions,  the  court  proceeds  at  once  to 
hear  the  cause  upon  further  directions.(rf)  If  the  exceptions,  or  any  of 
them  are  allowed,  but  it  is  not  necessary  to  refer  the  report  back  to  the 
master  to  be  reviewed,  the  hearing  of  the  cause  upon  further  directions 
may  be  proceeded  with  in  the  same  manner  as  if  the  exceptions  had  been 
overruled. (c) 

Allowance  of  exceptions.  If  the  allowance  of  the  exceptions,  or  any 
of  them,  renders  it  necessary  to  refer  it  back  to  the  master,  an  order  is 
made  referring  it  back  to  him  to  review  his  report ;  and  the  reservation 
of  further  directions  and  of  the  costs  of  the  suit  is  continued  until  after 
the  master  shall  have  made  his  report.(/) 

But  upon  the  allowance  of  an  exception  to  a  report  as  to  the  amount 
of  damages  sustained,  the  court  can  modify  the  report,  and  settle  the 
amount,  without  referring  it  back  to  the  master.(§-) 


{z)  Per  Lord  Eldon,  in  Brown  t.  De         (c)  Wilson  v.  Metcalfe,  3   Mad.  45. 
Tastet,  Jac.   393.     And    see  East   India    See  also  Gresg  ▼.  Tajlor,  4  Russ.  979. 
Co.  ▼.  Keiffhlej,  4  Mad.  16.  {d)  S  Smith,  346. 

{a)  S<^e  Ex  parte  Charter.  8  Cox,  169.  (e)  Id.  ib. 

(b)  8  Dao.  960.  (/)  Id.  ib. 

(g)  Tajlor  T.  Reed,  4  Paige,  561 , 
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'  Exceptions  may  be  allowed  in  part  and  overruled  in  part,  and  the 
master  may  be  directed  to  review  his  report  as  to  the  part  relating  to 
the  exceptions  allowed.(A) 

It  is  competent  to  the  court,  on  the  hearing  of  the  exceptions,  at  the 
same  time  it  allows  an  exception  taken  by  the  defendant,  and  directs 
the  master  to  review  his  report  generally,  to  order  the  defendant  to  pay 
A  sum  of  money  into  court,  if  it  is  satisfied  that  ultimately  that  sum 
will  be  found  due  from  the  defendant.(t) 

If  exceptions  taken  to  the  report  of  a  good  title  are  overruled,  other 
objections  to  the  title  cannot  be  made ;  but  if  exceptions  are  allowed, 
and  if  a  new  abstract  of  title  is  delivered,  further  objections  may  be 
T)rought  in.(it)  Where  the  repdi-t  is  in  favor  of  the  title,  the  court,  on 
allowing  exceptions  to  it,  will  give  the  vendor  a  reasonable  time  within 
which  to  -move  the  objections ;  although  the  exceptions  and  further 
directions  were  set  down  to  come  on  together.(/) 

Reviewing  report,]  Although  the  usual  method  of  correcting  a  mas- 
ter's report,  is  by  taking  exceptions  to  it,  there  are  many  cases  in  which 
the  court  will  direct  the  master  to  review  his  report,  without  requiring 
exceptions  to  be  taken ;  or  if  they  are  taken,  will  direct  it  to  be  review- 
ed upon  other  grounds  than  those  covered  by  the  exceptions.(m)  And 
sometimes  the  court  will  direct  a  master  to  review  his  report,  in  order 
to  afford  a  party  an  opportunity  for  carrying  in  objections  to  the  draft, 
as  a  foundation  for  exceptions.(n) 

A  reference  back  to  the  master,  to  review  a  report  which  has  not 
been  excepted  to,  may  be  made  upon  the  hearing  for  further  directions ; 
and  is  frequently  so  made  when  the  court  is  not  satisfied  with  the  mas- 
ter's finding ;  as  where  the  master  has  not  found  sufiicient  facts  for  the 
court  to  found  its  judgment  upon.(o) 

Where  the  report  is  the  result  of  an  order  made  upon  petition,  or  is 
upon  the  taxation  of  costs,  the  court  will,  if  the  objections  to  the  report 
are  not  apparent  upon  the  face  of  it,  entertain  a  petition  to  refer  it  to 
the  master  to  review  his  report.(;>) 

In  some  cases,  also,  the  court  will  direct  a  review  of  the  master's  re- 
port, upon  application  by  motion.  Thus,  where  there  has  been  some 
omission  or  error  in  the  report  which  would  prevent  the  matter  from 


(h)  Knight  V.  Maclean,  cited  3  Smith,  (m)  *3  Dan.  901. 

3i6.  (n)  Vallence  v.  Weldon,  1  Dick.  290. 

(t)  Brown  T.  De  Tastet,  4  Ruse.  126.  (o)  Turner  v.  Turner,  1   Dick.   313, 

(k)  Brook  T. ,  4  Mad.  213.  S.  C.     1  Swanst.  156,  n. 

(/)  Poriinan  y.    Mill,   I    Russ,  &   Mv.  {p)  2  Dan.  961. 
•96. 
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being  properly  raised  by  exceptions,  the  court  has  ordered  the  master  to 
review  his  reporl.(^) 

And  even  where  exceptions  to  the  report  have  been  heard  and  dis- 
posed of,  the  court  has,  at  the  instance  of  a  vendor,  directed  the  master  to 
review  his  report,  in  order  to  give  him  an  opportunity  of  completing  his 
title.(r)  And  a  report  as  to  title  has  been  referred  back  to  be  review- 
ed, upon  application  by  motion,  even  after  the  confirmation  thereof.(s) 

In  general,  however,  the  court  is  very  cautious  in  admitting  applica- 
tions to  review  a  master's  report  after  it  has  been  confirmed  ;  and  it  is 
only  in  cases  of  fraud,  surprise,  or  mistake,  that  it  will  be  permitted. (^) 
Even  then  it  will  not  be  allowed,  unless  a  very  strong  case  is  made.(u) 
And  it  seems  that  it  cannot  be  allowed  after  a  decree  on  further  direc- 
tions.(t;) 

Amending  report.]  The  proper  course  for  supplying  deficiencies  or 
correcting  errors  in  a  report  which  has  been  confirmed  is  by  bill  of  re- 
view. Yet  errors  apparent  in  the  schedules  have  been  corrected,  even 
after  enrolment,  on  a  summary  application.(i/?)  Thus,  where,  in  taking 
an  account,  a  mistake  was  made  in  casting  up  the  schedules,  which  was 
not  discovered  until  after  the  decree  was  enrolled,  Lord  Eldon,  upon 
an  application  to  correct  the  error,  said  that  all  errors  apparent  on  the 
face  of  the  schedules  might  be  corrected,  even  after  enrolment,  but  that 
there  could  be  no  correction  except  of  such  apparent  errors.(:r) 


(q)  Anon.,  3  Mad.  246.  (v)  Turner  v.  Turner,  1  Swansl.  164. 

(r)   Andrew  ▼.  Andrew,  3  Sim.  300.  1  Jac.  &  W.  39. 

{s)  Jeudwine  v.  Alcock,  1  Mad.   597.  (w)  Weston  v.  Haggerston,  Coop.  134. 

(0  Drought  V.  Redford,  1  Moll.  573.  2  Dan.  Pr.  963. 

(11)  Turner  v.  Turner,  1  Jac.  &  W.  39.  (jr)  Id.  136. 
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CHAP    IV. 

FURTHER  DIRECTIONS. 

Sect   1.  How   RESERVED. 

2.  When  the  Cause  may  bb  heard  upon. 

3.  Hearing  upon. 

4.  What  mat  be  ordered  upon. 


SECTION  I. 


further  directions  how  reserved. 

The  consideration  of  further  directions  is  only  reserved  in  decrees 
and  decretal  orders.  In  other  orders  the  direction  is  "  to  the  end  that 
upon  the  coming  in  and  confirmation  of  said  master's  report,  such  fur- 
ther order  may  be  made  in  the  premises  as  shall  be  just.*' 


SECTION   IL 

WHEN   CAUSE    MAY   BB    HEARD   UPPN  FURTHER   DIRECTIONS. 

When  a  decree  is  interlocutory,  and  the  consideration  of  further  direc- 
tions has  been  reserved  until  after  the  trial  of  an  issue,  d&c.  or  until  the 
coming  in  of  the  master's  report,  it  is  necessary,  in  order  that  a  com- 
plete termination  may  be  put  to  the  suit,  that  it  should  again  be  set 
down  to  be  heard  for  further  directions  ;  which  process  must  be  repeat- 
ed as  often  as  any  further  directions  are  reserved  by  the  last  decree  pro- 
nounced.(i) 

A  cause  cannot  be  set  down  on  further  directions,  except,  upon  a 

■  —  _        ■ Ml  I  -^* _|  I  I   ^         I  I         I 

(6)  3  Dan.  964.    Seaton  on  Decreet,  36. 
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master's  general  report,  made  in  pursuance  of  a  decree  or  decretal  or- 
der. If  the  master  has  made  a  separate  report,  in  pursuance  of  a  de- 
cree or  decretal  order,  or  any  report  not  in  pursuance  of  a  decree  or  de- 
cretal order,  the  party  cannot  bring  the  same  before  the  court  on  fur- 
ther directions,  but  must  apply  for  consequential  directions  by  peti- 
tion.(c)  In  Van  Kamp  v.  Bell^{d)  it  was  held  that  a  cause  cannot  be 
set  down  for  further  directions  upon  a  separate  report,  but  that  the  or- 
der must  be  sought  by  a  petition. 

It  is  only  where  further  directions  are  reserved  by  a  decree  or  order 
that  it  is  necessary  to  set  the  cause  down  for  hearing  for  such  further 
directions.  Where  a  decretal  order  is  made  upon  motion,  the  court  will 
proceed  upon  the  report  on  motion.(e) 

Where  the  consideration  of  further  directions  has  been  reserred  by  a 
decree  till  after  the  coming  in  of  the  master's  report,  the  court  will  not 
allow  a  cause  to  be  set  down  for  further  directions  before  the  report  has 
been  made ;  even  though  it  is  found  that  the  reference  to  the  master  has 
become  useless.(/)  The  proper  course  in  such  a  case,  is  to  obtain  a 
variation  of  the  decree  by  rehearing.(g^) 

Where  the  master  states  in  his  report,  that  he  cannot  take  the  account 
which  the  court  has  directed,  this  is  considered  the  subject  of  further  di- 
rections, rather  than  of  exceptions  to  the  report.(A) 

With  regard  to  the  effect  of  reserving  further  directions,  it  may  be 
observed  that,  in  general,  after  the  reservation  of  further  directions,  the 
court  refuses  to  interfere  in  a  summary  way  ;(i)  unless  the  decree  has 
given  the  parties  leave  to  apply  to  the  court  as  they  may  be  advised  ; 
which,  however,  is  very  seldom  done  where  the  decree  reserves  the  con- 
sideration of  further  directions.(A:) 

Yet,  it  seems,  that  after  such  a  reservation,  the  court  will  entertain 
summary  applications  for  collateral  matters,  such  as  the  appointment  of 
a  receiver,(/)  or  to  dismiss  a  bill  by  consent.(77i) 

If,  by  a  decree  or  decretal  order,  the  consideration  of  further  direc- 
tions, and  of  the  costs  of  the  suit,  has  been  reserved,  as  soon  as  the  mas- 
ter's report  has  been  absolutely  confirmed,  the  complainant  may  set 
down  his  cause  for  further  directions  and  for  costs.(n]  If,  after  the  ser- 
vice of  the  order  nisi  to  confirm  the  report  and  before  the  same  has  been 


(c)  3  Smith,  363.  (h)  Lupton  v.  White,  15  Yes.  433,  436. 

(<f)  3  Mad.  430.  (0  Cooke  v.  Gwyn,  3  Atk.  689. 

(e)  Brooke  v.  Clarke,  1  Swaost.  550.  \k)  3  Dan.  064. 

Walters  ▼.  Pyman,  19  Yes.  351.    Shore  (/)  Cooke  y.  Gwyn,  supra. 

T.  Collett,  Coop.  334.  \m)  Anon.  11  Yes.  169. 

(/)  Dixon  y.  Olmius,  1  Yes.  jun.  153.  (n)  3  Smith's  Pr.  361. 

(g)  W.  ib. 


560  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.      [Bool  II. 

made  absolute,  exceptions  have  been  taken  by  either  party,  the  com- 
plainant may  apply,  by  a  petition  of  course,  that  the  cause  may  be  set 
down  for  further  directions  and  costs,  and  may  come  on  to  be  beard  to- 
gether with  the  exceptions.(o) 

Although  the  complainant  has  excepted  to  the  report,  yet  he  is  enti- 
tled to  set  his  cause  down  for  further  directions.(/>) 


SECTION    III. 

HEARING    UPON   FURTHER    DIRECTIONS. 

The  course  of  proceedings  upon  the  hearing  of  a  cause  on  further  di- 
rections, is  much  the  same  as  that  pursued  upon  the  original  hearing ; 
except  that  the  pleadings  are  not  opened,  nor  are  any  proofs  read^  but 
those  which  were  read  before  the  master.(9)  The  further  directions  are 
opened  by  the  complainant's  counsel,  who  reads  or  states  the  effect  of 
the  ordering  part  of  the  decree,  and  so  much  of  the  report  as  is  neees- 
sary  to  enable  the  court  to  decide  the  questions  before  it^r) 

If  default  is  made  by  any  party  in  appearing,  upon  the  production  of 

an  affidavit  of  service,  an  absolute  order  will  be  pronounced,  and  not  an 

order  nisi  as  upon  the  original  hearing.(«) 

If  exceptions  have  been  taken  to  the  master's  report,  and  have  been 

set  down  at  the  same  time  with  the  further  directions,  they  must  be 

heard  and  disposed  of  before  the  cause  is  heard  upon  the  further  direc- 

tions.(^) 

As  the  court,  upon  the  hearing  of  further  directions,  will  not  enter  on 
any  matter  extraneous  to  the  decree,  or  receive  any  evidence  beyond 
the  report,  wherever  such  matter  arises,  it  is  necessary  to  present  a  pe- 
tition, to  come  on  to  be  heard  together  with  the  further  directions^w) 

Thus,  if  any  new  facts  have  occurred  since  the  original  decree,  which 
have  altered  the  situation  of  the  parties,  or  have  affected  their  rights  in 
the  subject  matter,  and  which  have  not  been  brought  before  the  court 
by  a  supplemental  suit,  these  facts  may  be  stated  in  a  petition ;  which 


(o)  2  Smith's  Pr.  361.  (0  2  Dan.  973.    See  Yeo  ▼.  Frere,  6 

(p)  Yeo  V.  Frere,  5  Yes.  424.  Bow-    Vcs.  424. 

ersbank  v.  Collasseau,  id.  (u)  See  Lewis  v.  Loxham,  I  Mer.  170. 

(q)  2  Dan.  973.  Parnell  v.  Price,  14  Ves.  503.     2  Smith, 

(r)  2  Smith,  365.  365. 
(s)  Id.  ib. 
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may  be  ordered  to  be  heard  at  the  same  time  with  the  cause  for  further 
directions.(i;)  In  such  cases,  if  the  facts  which  form  the  ground  of  the 
application  are  not  admitted  by  the  parties  interested,  or  if  all  or  any  of 
the  parties  interested  are  not  competent  to  make  an  admission,  they  must 
be  verified  by  affidayit.(ir) 

A  creditor  whose  claim  has  been  admitted  by  the  master,  has  a  right 
to  appear  upon  the  hearing  of  the  cause  for  further  directions  to  pro- 
tect his  own  interest.  And  he  may  do  so  without  presenting  a  petition 
for  liberty  to  appear,  provided  he  desires  to  take  advantage  of  nothing 
but  what  appears  in  the  report.(:r) 

Upon  the  hearing  on  further  directions,  if  the  party  has  not  excepted 
to  the  master's  report,  he  is  concluded  by  the  findings  therein ;  but  if 
all  the  circumstances  appear  upon  the  face  of  the  report,  a  question  de- 
cided by  the  master  may  be  opened  on  further  directions  without  any 
exceptions  having  been  taken.(y)  So,  if  the  master  ^as  exceeded  his 
authority,  and  a  fiarty  has  omitted  to  take  exceptions,  he  is  not  con- 
cluded by  the  confirmation  of  the  report.(jr) 

A  party  cannot,  on  the  hearing  for  further  directions,  object  to  evi- 
dence which  has  been  entered  in  the  decree  as  read,  on  the  ground  that 
the  witness  is  interested,  or  on  any  other  ground ;  the  question  being  con- 
cluded by  the  decree.  Neither  can  a  party  object,  upon  such  hearing, 
to  any  evidence  which  the  master  has  received,  and  noticed  as  the  basis 
of  his  report.  If  a  party  desires  to  exclude  such  evidence  from  being 
entered  in  the  report,  he  must  take  exceptions.(a) 

If  the  interest  of  a  party  in  the  fund  in  court,  or  any  part  of  it,  which 
is  to  be  disposed  of  on  further  directions,  has  been  sold  or  assigned,  the 
purchaser  or  assignee  may  apply  by  a  special  petition,  to  come  on  with 
the  further  directions,  that  the  money  may  be  paid  over  to  him.  This 
petition  need  only  be  served  on  the  vendor  or  assignor  of  the  share.(6) 
Sometimes  a  petition  of  this  nature  is  presented  before  the  hearing  on 
further  directions ;  and  the  order  then  is  that  the  money  shall  not  be 
paid  out  without  notice  to  the  petitioner.(c) 


(v)  9  Dan.  974.  (z)  Lewis  ▼.  Loxham,  1  Mer.    179. 

(w)  Id.  975.  (a)  2  Smith,  370. 

(x)  Young  Y.  Everest,  1  Rasa.  &  Mv.  (^)  Id.  ib. 

426.  '  (c)  Id.  ib. 

(y)  Adams  v.  Clazton,  6  Ves.  230. 


Vol.  I.  71 


562        PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.        {Book  IL 


SECTION    IV. 

WHAT   MAT   BE   ORDERED  UPON  FURTHER   DIRECTIONS. 

At  the  hearing  upon  further  directions,  the  court  will  make  such  fur- 
ther order  in  the  cause  as,  upon  reading  the  master's  report^  appears  to 
be  consistent  with  the  justice  of  the  case,  as  it  stands  upon  the  decree 
and  report ;  unless  it  is  dissatisfied  with  the  manner  in  which  the  mas- 
ter has  executed  the  duties  imposed  upon  him  by  the  decree ;  in  which 
case  it  will  send  it  back  to  him  to  review  his  report,  or  such  part  of  it 
as  the  court  sees  reason  to  be  dissatisfied  with.(<il) 

Where  a  question  has  been  raised  upon  the  pleadings,  but  no  direc- 
tion  or  reservation  of  it  has  been  made  by  the  decree,  the  court  will  not 
take  it  into  consideration  upon  further  directions.(e) 

In  general,  a  decree  cannot  be  altered  on  further  directions  ^  bat  it 
must  be  re-heard.(/) 

The  court  may  decree  interest  on  a  debt,  under  the  reservation  of 
further  directions,  although  the  question  was  not  expressly  reserved  by 
the  original  decree.(§-) 

And  not  only  will  the  computation  of  simple  interest  be  so  directed, 
but  where  the  court  finds  large  sums  of  money  in  the  hands  of  an 
agent,  receiirer,  trustee,  or  personal  representative,  it  will  direct  the 
master  to  ascertain  the  balances  from  time  to  time  in  the  hands  of  an  ac- 
counting party,  and  to  compute  interest  on  them.(A)  The  court  has 
even  gone  the  length,  on  further  directions,  of  charging  an  accounting 
party  with  interest  on  the  balances  in  his  hands,  not  only  where  there 
was  no  reservation  of  the  question  of  interest  by  the  original  decree, 
but  even  where  the  original  bill  did  not  pray  that  they  might  be  so 
charged.(i) 

But  after  the  usual  decree  for  an  account  against  an  administrator, 


(d)  2  Dan.  966.  See  also  Maghee  t.   Mahon,  I   Molloy, 

(e)  Id.  ib.     Le  Grand  v.  Whitehead,     147. 

1  Russ.  309.  (A)    Pearse  v.    Green,   1   Jac.   &  W. 

(/)  Lord  Shipbrooke  v.  Lord  Hin-     135. 
•hinbrooke,  13  Ves.  394.  (t)    Id.     ib.     Good    v.    BlewU    there 

{g)  Goodyere  t.  Lake,  Amb.  684.    cited.    Turner  t.  Turner,  1  Jac.  &  W. 

Creuzc  v.  Hunter,  4  Bro.  C.  C.  318.    43.     Wilson  v.  Metcalfe,  1  Rust.  630. 
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the  complainant,  on  the  cause  coming  on  for  further  directions,  cannot 
obtain  by  petition,  on  facts  disclosed  by  affidavits,  a  reference  to  the 
master  to  make  inquiries  as  to  the  balances  in  his  hands  from  time  to 
time,  with  a  view  to  charge  him  with  interest.(A:) 

After  a  direction  of  a  trial  at  law,  however,  reservation  of  generti^ 
objections  will  be  taken  to  include  costs,  interest,  and  every  thing.(/) 

And  not  only  will  the  court,  in  cases  where,  upon  the  decree,  and 
the  report  under  it,  a  proper  ground  appears  for  giving  interest,  direct 
it  to  be  computed,  on  further  directions,  though  the  question  of  interest 
has  not  been  reserved  by  the  original  decree  ;  but  it  will,  if  the  report 
makes  a  new  case  against  the  defendant  for  charging  him  with  sums 
which,  but  for  his  wilful  default,  he  might  have  received,  make  an  or- 
der for  so  charging  hinii  on  further  directions ;  even  where  it  was  pray- 
ed by  the  bill  and  refused  at  the  hearing  from  deficiency  of  proof.(m) 

So,  although  a  receiver  has  been  refused  upon  the  hearing  of  the 
cause,  yet  if  upon  the  report  a  new  state  of  facts  appears,  e.  g.  a  bal- 
ance in  the  hands  of  the  defendant,  the  court  will  entertain  a  renewed 
application  for  a  receiver,  upon  the  hearing  on  further  directions.(n) 

But  the  court  will  not  make^ny  order  upon  further  directions  which 
will  have  the  effect  of  varying  or  impugning  the  original  decree  ;  even 
though  a  new  state  of  circumstances  appears  by  the  master's  report 
showing  that  if  the  facts,  as  they  are  stated  upon  the  report,  had  been 
before  the  court  at  the  time  when  it  pronounced  the  decree,  it  would  not 
have  given  the  directions  contained  in  the  original  decree.(o)  Thus, 
when  costs  have,  at  the  hearing,  been  ordered  to  be  taxed  as  between 
solicitor  and  client,  the  court  will,  at  the  hearing,  upon  further  direc- 
tions, direct  the  subsequent  costs  to  be  taxed  upon  the  same  principle. 
It  will  not,  however,  consider  itself  bound  by  a  previous  direction  to  tax 
costs  as  between  solicitor  and  client,  made  upon  petition  and  by  consent, 
where,  upon  further  directions,  it  ^appears  that  there  is  no  case  to  war- 
rant such  a  mode  of  taxation.(p) 

As  no  variation  can  be  made  in  the  original  decree,  upon  the  hearing 
for  further  directions,  neither  will  the  court  entertain  an  objection  to  i( 
upon  a  ground  which  might  have  been  made  at  the  original  hearing.(7; 


(k)  Parnell  r.  Price,  14  Yes.  502.  (o)  Wilson  ▼.  Metcalfe,  1  Rasa.  630. 

(/)  Champ  ▼.  Mood,  9  Yes.  470.  (p)  Trezerant  t.  Frazer,  cited  d  Dan. 

(m)  Franklin    ▼.    Beamish,    2  Molloy,  971. 

383.  iq)  Pritchard  r.  Dnper,   1  Roat.  St 

(n)  Attorney  Geo.   ▼.  Mayor  of  Gal-  My.  191. 
way,  1  MoUoy,  95. 
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Having  in  the  two  previous  Books  treated  of  the  most  usual  and  or- 
dinary proceedings  in  a  cause,  from  its  commencement  to  a  decree,  and 
of  the  proceedings  subsequent  to  the  decree,  whether  for  the  purpose  of 
enforcing,  or  correcting  or  reversing  it,  we  propose  in  the  present  Book 
to  direct  the  reader's  attention  to  some  of  the  various  applications  and 
incidental  proceedings  occurring  from  time  to  time  in  the  progress  of  a 
cause,  and  which  have  not  already  been  noticed. 

And  FIRST,  of  Interlocutory  Applications^ 

An  interlocutory  application  is  a  request  made  to  the  court  for  its  aid 
in  a  matter  arising  in  the  course  of  the  cause.  It  may  either  relate  to 
the  process  of  the  court,  or  to  the  protection  of  the  property  in  litiga- 
tion pendente  lite,  or  to  any  other  matter  upon  which  the  interference 
of  the  court  is  required,  at  any  time. 

Applications  of  this  nature  are  made  either  orally,  or  in  writing.  In 
the  former  case  they  are  called  motiona ;  in  the  latter,  petitions. 
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CHAP.    L 


MOTIONS. 


fleet.  1.  Nature  and  Kinob  qw. 

2.  Motions  of  Course. 

3.  Special  Motions. 

4.  What  may  be  Effected  bt. 


SECTION    L 


nature  and  kinds  of  motions. 


A  motion  is  an  application  made  ore  Unus  for  an  order  of  the  conrt« 
A  motion  may  be  made  by  or  on  behalf  of  any  of  the  parties  to  the 
record ;  provided  such  party  is  not  in  contempt.  But  an  iudividnal 
who  is  not  a  party  to  the  record,  cannot,  in  general,  be  allowed  to  ap* 
ply  by  motion.  A  person,  however,  who  is  qwni  a  party  to  the  record — 
such  as  a  creditor  coming  in  under  a  decree,  or  a  purchaser  under  a  de- 
cree of  the  court — may  apply  to  the  court  by  motion.(a) 
Motions  are  either  of  coiirae^  or  special. 


SECTION    II. 


motions  op  course. 


A  motion  of  course  is  where,  by  a  standing  rule,  or  the  known  coarse 
of  the  court,  the  object  of  it  is  granted  upon  asking  for  it,  and  without 
hearing  both  sides.    No  notice  of  such  a  motion  is  necessary ;  as  the 


{a)  8  Dan.  MS. 
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court  will  not  bear  any  defence  to  it^ft)  But  >f  tbe  order  entered  upon 
a  motion  of  course  is  to  the  prejudice  of  the  opposite  party,  or  obtained 
upon  a  false  suggestion,  he  may  move  to  set  it  aside.(c) 
«  Motions  of  course  by  our  practice  are  those  upon  which  the  orders 
are  entered  by  the  register  or  clerk,  at  the  request  of  the  party,  and 
without  any  actual  application  having  been  made  to  the  court. 

Motions  of  this  class  will  be  more  particularly  noticed  when  we  come 
to  speak  of  Orders. 


SECTION    IIL 


SPECIAL    MOTIONS. 


Nature  of.]  A  special  motion  is  one  which  it  is  not  a  mattef  of 
course  to  grant,  but  which  requires  some  ground  to  be  laid  for  it,  either 
by  a  previous  order,  or  by  the  pleadings  in  the  cause,  or  by  affidavits. 

Special  motions  are  made  either  ex  partem  or  upon  notice  to  the  oppo- 
site party. 

Ex  parte  applications,]  Hx  parte  applications  are  made  for  a  great 
variety  of  purposes ;  among  which  are  the  following  i  for  an  order  that 
an  absent  defendant  appear;  that  the  complainant's  bill  be  taken  as  con- 
fessed 1  for  a  ne  eseeat ;  to  show  cause  why  an  injunction  should  not  is- 
sue ;  to  enlarge  time  to  produce  witnesses ;  for  an  order  to  stay  pro- 
ceedings ;  for  time  to  answer,  except,  or  reply ;  for  appointment  of  a 
guardian  ad  litem  ;  for  an  order  to  compel  payment  of  costs.(cO  To 
which  may  be  added,  for  leave  to  file  a  supplemental  bill,  &c. 

And  where  an  order  is  made  by  which  a  particular  act  is  to  be  done, 
unless  the  other  party  shall,  within  a  certain  time,  show  cause  to  (he 
contrary,  (which  order  is  generally  termed  an  order  nisi,)  the  party  ob- 
taining the  order,  must,  after  the  expiration  of  the  time  limited  by  it,  if 
no  cause  is  shown,  move  for  another  order  to  confirm  the  previous  order 
7iisi  absolute.  The  motion  in  this  case  requires  no  notice;  but  it  must 
be  supported  by  an  affidavit  to  prove  the  due  service  of  the  order 
ui»i{e) 

After  the  bill  has  been  taken  as  confessed,  against  the  defendant,  for 


(b)  Prac.  Reg.  345  ;  1  Newl.    1917.  (i/)  See  Rates  25,  28,  30,  32, 8e,  114, 

(c)  Id.  ib.      1  Newl.   901.     Eyies  ▼.     135,  146,  171. 
Ward,  Mos.  255.  (e)  3  Dan.  253. 
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want  of  appearance,  an  application  for  the  appointment  of  a  receiver, 
or  for  an  injunction  or  ne  exeai  against  the  defendant,  may  be  made  ex 
parte  and  without  notice.(/) 

And  the  16th  rule  provides  that  no  service  of  notices  or  papers  in  the 
ordinary  proceedings  in  a  cause,  shall  be  necessary  to  be  made  on  a  de- 
fendant who  has  not  appeared  therein. 

The  object  of  ex  parte  motions  is,  usually,  to  prevent  the  perform- 
ance  of  some  act  which,  if  performed,  might  cause  irreparable  iujury  • 
It  is,  therefore,  sometimes  desirable  that  the  party  to  be  affected  by  the 
motion,  should  not  have  any  previous  intimation  thereof.  Wliere  there 
is  no  danger  that  the  object  of  the  motion  would  be  defeated  if  notice 
were  given,  an  ex  parte  application  will  not  be  permitted.(^) 

Some  of  the  ex  parte  applications  mentioned  above,  may,  by  the  rules, 
be  made  to  masters,  or  other  officers  of  the  court.  Whenever  they  are 
required  to  be  made  to  the  court,  they  must  be  made  on  a  regular  mo- 
tion day,  or  at  a  regular  term  of  the  court ;  unless,  in  a  case  of  emergen- 
cy, the  court  consents  to  hear  them  in  vacation.(A) 

In  hearing  motions,  whether  nt  a  regular  or  special  term,  the  court  al- 
ways gives  preference  to  ex  parte  applications. 

Ex  parte  applications  must  be  supported  by  the  affidavit  of  the  party 
applying  for  them,  and  by  such  collateral  affidavits  or  papers  as  may  be 
necessary  to  make  out  a  sufficient  case  for  the  interference  of  the 
courr.(i*) 

Special  motions  upon  notice.]  When  an  application  to  the  court  is 
not  of  course,  nor  such  as  can  be  made  ex  parte,  written  notice  of  such 
application  must  be  served  upon  the  opposite  party. 

Therefore,  where  a  reference  to  make  preliminary  inquiries,  prepara- 
tory to  the  hearing  of  a  cause  is  necessary  or  proper  in  a  case  in  which 
the  sales  do  not  authorize  the  entry  of  a  common  order,  if  such  entry  is 
not  assented  to  by  nil  the  parties  interested  therein,  a  special  applica- 
tion must  be  made  to  the  court,  upon  due  notice  ho  all  such  parties  as 
have  appeared  in  the  suit.(A*) 

When  to  be  made.]  The  first  and  third  Tuesdays  of  every  month, 
during  the  vacations,  are  assigned  for  hearing  motions  and  petitions  be- 
fore the  chancellor  at  the  capitol  in  the  city  of  Albany ;  except  betw'een 
the  May  and  August  terms,  when  they  are  to  be  heard  at  the  chancel- 
lor's dwelling  house  at  Saratoga  Springs.  The  second  and  fourth  Tues- 
days are  assigned  for  hearing  motions,  &c.  before  the  vice  chancellors, 


(/)  Austin  ▼.  Figoeria,  7  Paige,  66. 
(g)  7i  Dan.  252. 
(A)  Rult  4. 


(i)  3  Dan.  252. 

(k)  Corning  r.  Baxter,  6  Paige,  176. 
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af  their  places  of  residence  respectively,  or  at  such  other  places  as  they 
may  appoint :  except  that  in  the  first  circuit  such  special  terms  are  to 
be  held  at  ihe  city  hall  in  the  city  of  New- York;  and  in  the  third  cir- 
cuit, at  the  capitol  in  the  city  of  Albany.'/) 

The  business  noticed  for  any  regular  day  may  be  continued  from  day 
to  day,  until  it  is  completed,  or  adjourned  over  to  some  subsequent 
day.(»i) 

When  notice  of  an  application  has  been  given  for  any  motion  day,  i£ 
the  chancellor  or  vice  chancellor  is  unable  to  attend,  on  that  day,  the 
caso  will  stand  over,  of  course,  until  the  next  regular  motion  day,  or  a 
stated  or  special  term  of  the  court  (if  one  intervenes) ;  when  it  may  be 
brought  on  without  further  notiGe.(n) 

Motions  may  be  also  made  on  Monday  of  every  week  during  the 
regular  terms ;  when  they  will  have  a  preference  over  calendar  causes. 
But  they  cannot  be  heard  on  any  other  days  in  term,  without  special  or- 
der. And  among  contested  motions  and  petitions,  those  have  the  pref- 
erence where  the  applicant  has  not  had  an  opportunity  to  make  the  ap- 
plication on  any  of  the  regular  days  in  the  preceding  vacation.(o) 

In  all  cases  the  motion  must  be  made  on  the  day  for  which  it  is  no^ 
ticed,  if  the  party  has  an  opportunity  to  be  heard  on  that  day ;  unless 
the  court  shall  otherwise  direct.(p) 

It  has  been  decided  by  this  court  that  notice  of  a  special  motion  may 
be  given  for  any  other  day  in  terra,  as  well  as  for  Monday,  provided 
there  is  a  suflScient  excuse  for  not  giving  the  notice  for  the  first  motion 
day  in  term ;  but  the  court  will  only  hear  motions  on  the  regular  mo- 
tion days  in  term,  unless  by  special  direction.(7) 

Notice  of  motion — when  necessary »]  Notice  of  every  application  to 
the  court  must  be  given  to  the  opposite  party,  in  case  he  has  appeared, 
where  the  motion  relates  to  any  matter  pending  in  court,  or  where  a 
final  order  is  sought ;  orders  for  time,  and  those  of  a  like  nature,  alone 
excepted ;  otherwise  the  applicant  will  only  be  entitled  to  an  order 
nisL{r)  Therefore,  a  motion  for  an  order  which  may  have  the  effect  of 
delaying  the  cause,  must  be  made  on  notice.(«)  So  an  injunction  afiect- 
ing  the  rights  of  a  party  who  has  appeared,  upon  a  supplemental  bill, 
will  not  be  granted  upon  an  ex  parte  application.    Regular  notice  of 


(/)  Rale  3.  {q)  McColter  t.   Grant,    16    Feb'y, 

(m)  Idem.  1830.    M.  S. 

(n)   Rule  4.  (r)  lanard  v.  Cazeaux,  1  Paige,  39, 

(o)  Rule  5.  Hart  t.  Small,  4  Paige,  651. 

(p)  Idem.  {$)  Brien  v.  Brien,  1  Hogan,  389. 
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he  applcation  must  be  given  to  such  party. (/)  And  a  defendant  who 
has  appearedi  is  entitled  to  notice  of  the  subsequent  proceedings,  al- 
though he  is  in  contempt,  and  the  bill  has  been  taken  pro  confesso 
against  him,  for  want  of  an  answer.(t<) 

Notice  of  motion— -form  of  The  notice  of  motion  must  be  properly 
entitled  in  the  cause,  addressed  to  the  solicitor  of  the  opposite  party,  or 
to  the  party  himself,  if  personal  service  is  intended,  and  be  dated,  and 
signed  by  the  solicitor  of  the  party  moving. 

It  must  state  the  day  and  plaee,  and  the  hour  of  the  day  at  which  the 
motion  will  be  made*  Or,  it  may  state,  if  preferred,  that  the  motion 
will  be  made  ''at  the  opening  of  the  court  on  that  day."  This  is  per« 
haps  the  safer  course.  Whichever  method  of  stating  the  hour  is  adopt- 
ed, such  statement  should  be  followed  by  the  words  "or  as  soon  there- 
after as  counsel  can  be  heard." 

A  notice  of  motion  must  state  clearly  the  termsof  the  order  asked  for; 
and  every  thing  which  the  party  would  have,  should  be  expressed  ;  as 
the  court  will  not,  ordinarily,  extend  the  order  beyond  the  notice.(t;) 
For  this  reason  it  is  usual  to  add  a  prayer  for  general  relief— "and  for 
such  further,  or  for  •ocli  other  order  or  relief,  as  the  court  may  think 
proper  to  grant" — so  that  if  the  court  should  think  the  party  entitled  te 
some  relief,  but  not  to  precisely  the  specific  relief  osked  for.  he  may 
have  such  order  as  the  court  will  grant. 

Thus,  costs  are  never  given  to  the  party  moting  unless  asked  for  by 
ihe  notice  of  motion.(i£^) 

Several  objects  may  be  included  in  the  same  notice  of  motion — such 
as  the  appointment  of  a  receiver,  for  an  injunction^  and  the  payment  of 
money  into  court  \{x)  or  for  the  appointment  of  a  receiver  and  payment 
of  money  into  court,  and  the  production  of  papers.(y) 

The  notice  of  motion  is  attached  to  the  papers  upon  which  the  appli- 
cation is  to  be  made,  if  any  papers  are  to  be  used  which  the  party  has  it 
fi)  his  power  to  serve,  and  specifies  that  the  motion  will  be  founded 
thereon.  If  it  is  founded  on  pleadings  or  other  papers  on  file,  the  no- 
tice should  mentioA  that  fact — specifying  such  papers  particularly. 

If  it  is  imtended  to  read  any  affidavits  which  have  been  already  filed 
in  the  cause,  such  intention  ought,  in  strictness,  to  be  mentioned  in  the 


(0  Bloomfield  ▼.    Snowden,  3    Pai^re,        {v)  Prac.  Reg.  287. 
355.     Collard  v.   Cooper,  Mad.   &  Geld.         {w)  See  Mann  v.  Kmg,  18  Ves.  897. 
100.  (x)  Lumsdeo  v.  Frasei*,  cited  3  Dan. 

(u)  Kin$(  ▼.  Bryant,  3  My.   &  Craig,  Pr.  256. 
191.     Fitzpairick  r.    Ilawksbaw,   1  Ho-        (y)   Brown  v.   Keating,  cited  id. 
gan,  82. 
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notice  of  motion  ;  otherwise  the  other  party  would  have  no  intimation 
that  such  affidavits  were  to  be  read.  But  a  separate  notice  of  the  iuteu- 
tion  of  the  mover  to  read  them,  duly  served,  is  sufficient.(z) 

Time  of  notices.  The  time  of  all  notices,  unless  otherwise  expressly 
provided,  is  to  be  deemed  and  taken  to  be  one  day  exchisive  and  one 
day  inclusive.  But  if  the  time  expires  on  Sunday,  the  whole  of  the 
succeeding  day  is  to  be  included.(a)  But  it  has  been  decided  that  in 
notices  of  motion,  the  whole  of  the  day  on  which  the  notice  was  served 
is  included  in  the  computation,  and  the  day  upon  which  the  motion  is  to 
be  made  is  excluded.(6)  Thus,  a  four  days  notice  of  motion  for  Tues- 
day is  good,  if  served  at  any  time  on  the  preceding  Friday.(c) 

Service  of  notice — time  of.  All  notices  of  special  motions  must  be 
notices  of  at  least  eight  days,  if  the  solicitor  of  the  adverse  party  resides 
over  one  hundred  miles  from  the  place  where  the  court  is  held ;  if  over 
fifty  and  not  exceeding  one  htmdred  miles,  six  days  notice  must  be 
given  ;  and  in  all  other  cases  four  days.(rf) 

But  where  the  service  is  on  an  agent,  or  by  putting  the  papers  in  the  post 
office  for  want  of  an  agent,  it  must  be  double  the  time  of  service  which 
would  be  requisite  if  the  service  was  on  the  solicitor  in  person.  Aqd  if  the 
solicitor  resides  more  than  one  hundred  miles  from  the  agent  or  office 
where  service  is  made,  the  time  of  service  must  not  be  less  than  sixteen 
days^c) 

If  the  party  upon  whom  a  notice  is  served  appears  and  opposes  (he 
motion,  on  the  g^round  that  the  notice  was  short,  upon  which  the  motion 
is  denied,  he  will  not  be  allowed  costs  for  opposing  the  motion — the 
same  having  been  refused  upon  an  objection  merely  technical. 

Mode  of  serving'  notice.  Where  a  party  other  than  a  solicitor  of  the 
court  prosecutes  or  defends  in  person^  the  service  of  notice  may  be  on 
him  personally,  or  at  his  residence  or  place  of  business,  if  he  is  absent, 
or  by  putting  the  same  into  the  post  office  directed  to  him  at  his  place 
of  residence.(/) 

Where  a  solicitor^  who  is  a  party  to  the  suit,  prosecutes  or  defends  in 
propria  persona^  the  notice  may  be  served  on  his  agent.(^)  But  where 
a  solicitor  or  other  officer  of  the  court  neglects  to  appear  in  the  cause, 
he  is  not  entitled  to  the  service  of  notices  and  papers  upon  him  or  his 
agent.  (A) 


(z)  3  Dan.  257.  (e)  Rule  16. 

(fl)  Rule  122.  (/)  Rule  1«. 

(A)  Vandenburgh  v.   Van  Rensselaer,        (^)  Champlin  t.  Fonda,  4  Jdin.  Ch. 
6  Paijre,  147.  Rep.  62 

(c)  See  note  to  92d  Rale.  (A)  Wells  r.  Cnigt^  5  Paigt,  164. 

(<0  Rule  89. 
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Where  a  party  appears  by  a  solicitor,  the  notice  should  be  served 
personally  upon  him,  if  he  resides  in  the  same  county  and  within  forty 
miles  of  the  solicitor  giving  the  notice,  or  upon  a  partner  or  clerk  in  his 
office  if  he  is  absent. 

When  the  solicitors  for  the  respective  parties  do  not  reside  in  the  same 
county  and  within  forty  miles  of  each  other,  the  notice  may  be  served 
upon  an  agent.  If  the  suit  or  proceeding  is  before  a  vice  chancellor,  the 
service  must  be  on  the  agent  residing  in  the  circuit  where  the  same  is 
pending ;  but  if  before  the  chancellor,  tlie  service  may  be  on  the  agent 
residing  either  at  Albany,  New- York,  or  Utica.(t) 

If  the  solicitor  does  not  reside  at  the  place  where  service  is  made,  and 
has  no  agent  there,  service  of  the  notice  may  be  made  by  putting  it  into 
the  post  office  at  that  place,  directed  to  such  solicitor  at  his  place  of 
residence.(Ar) 

And  in  all  cases  where  the  solicitors  for  the  adverse  parties  do  not  re- 
side in  the  same  city  or  town,  notice  may  be  served  by  putting  it  into 
the  post  office  at  the  place  where  the  solicitor  who  is  to  make  the  ser- 
vice resides,  properly  enclosed  and  directed  to  the  opposite  solicitor  at 
his  place  of  residence,  and  paying  the  postage  thereon  ;  which  will 
be  equivalent  to  a  service  upon  an  agent.(Z) 

The  7th  section  of  the  act  of  May,  1840,  concerning  costs  and  fees  in 
courts  of  law,  &c.(m)  directs,  that  in  all  cases  where,  by  the  mles  and 
practice  of  the  court,  solicitors  are  required  to  appoint  agents,  the  ras- 
ters and  clerks  shall  be  such  agents.  In  Freeland  v.  Nott^(n)  the  chan- 
cellor considers  the  object  of  this  section  to  have  been  to  relieve  solici- 
tors from  the  necessity  of  appointing  agents  at  all  the  various  registers' 
and  clerks'  offices ;  but  without  deprivino;  them  of  the  right  to  select 
their  own  agents  at  those  places  where  their  principal  business  is  done, 
if  they  think  proper  to  do  so.  But  that  the  lans^uage  of  the  section  is 
imperative,  as  it  now  stands,  that  where  agents  are  required  to  be  ap- 
pointed, the  register,  &c.,  shall  be  such  affents]  and  that  the  service  of 
papers  upon  the  register,  &c.  was  therefore  a  good  service  upon  the 
agent  of  the  other  party.  But  the  chancellor  was  of  opinion  that  there 
was  nothing  in  the  act  which  necessarily  prevents  the  solicitor  from  ap- 
pointing his  own  agent  at  the  same  place  also,  if  he  thinks  proper  to  do 
so.  And  he  decided,  that  where  the  solicitor  has  appointed  an  agent 
other  than  the  officer  who  is  designated  by  the  statute,  papers  might  be 
iserved  upon  either. 


(i)  Rola  14.  (m)  Laws  of  1840,  p.  331. 

(k)  Idem.  (a)  8  P&ige,  431. 

(0  Rale  14  u  imended  Jaii«  3, 1840. 
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In  case  of  the  absence  of  the  opposite  solicitor,  or  his  ngent,  from  his 
office,  the  notice  may  be  served  by  leaving  the  same  with  his  clerk  or 
law  partner,  in  such  office,  or  with  a  person  having  charge  thereof;  and 
if  no  person  is  found  in  the  office,  by  leaving  the  same,  between  the 
hours  of  six  in  the  morning  and  nine  in  the  evening,  in  a  suitable  and 
conspicuous  place  in  such  office.  Or  if  the  office  is  not  open,  then  the 
notice  may  be  left  at  the  residence  of  the  solicitor  or  agent,  with  some 
person  of  suitable  age  and  discretion .(0) 

All  notices  of  motion  for  any  process  of  contempt  or  commitment, 
must  be  served  personally  upon  the  party  to  be  affected  by  it,  unless  an 
order  has  been  previously  obtained  for  substituted  service.(p) 

Serving'  papers  in  connection  with  notice.  A  copy  of  the  papers  up- 
on which  a  special  motion  is  founded  must  be  served  upon  the  adverse 
party,  together  with  the  notice  of  motion.(5r)  But  if  the  papers  to  be 
used  are  already  in  the  possession  of  the  party,  or  are  on  file  or  of  record 
in  the  court,  they  may  be  referred  to  in  the  notice,  and  copies  need  not 
be  served.(r)  l^his  is  to  be  understood  as  follows  :  Papers  on  file  or  of 
record  must  be  served  with  the  notice,  unless  they  were  filed  by,  or  have 
previously  been  served  upon,  the  party  on  whom  the  notice  is  served. 
For  instance  if,  a*  party  reads  affidavits  in  opposition  to  a  motion,  and 
files  them,  and  afterwards  makes  a  motion,  on  notice,  and  wishes  to  use 
those  affidavits,  he  must  serve  copies  of  them. 

Affidavit  of  service  of  notice.  After  the  notice  of  motion  has  been 
served,  the  party  serving  the  same  should  make  an  aflidavit  of  the  ser 
vice,  to  be  used  when  the  motion  is  made,  in  case  the  party  served  should 
fail  to  appear.  This  affidavit  should  state  the  time  and  manner  of  the 
service,  and  should  be  attached  to  the  original  papers  and  draft  of  the 
notice  of  which  copies  were  served,  and  should  refer  thereto. 

Admission  of  service.  But  a  simpler  method  of  proving  service  than 
by  affidavit,  is  to  take  an  admission  signed  by  the  opposite  solicitor,  or 
his  agent  of  service  of  copies  of  the  affidavits,  notice,  and  other  papers, 
dated  a  sufficient  number  of  days  before  the  time  the  motion  is  to  bo 
made,  or  an  admission  of  due  service  without  a  date. 

Hearing  of  motions,]  The  times  for  hearing  motions,  as  fixed  by  the 
court,  we  have  already  mentioned.(^)    It  is  the  practice  of  the  court, 


(0)  Rale  15.  Paige,  39.    Brown  t.  Ricketts,  2  John. 

(P)  3  Dan.   257.    Mullens  t.  William-    Oh.  Rep.  425. 
flon>  3  Molloy,  380.  (r)  Waahini^ton  Ina.  Co.  ▼.  See,  de- 

(q)  Role  89.     lanard   v.    Cazeaax,   1    cided  Jane,  1831. 

(/)  Ante,  p.  568. 
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whenever  there  are  any  ex. parte  motions,  to  give  them  the  preference 
over  such  as  are  oppoised. 

The  course  of  proceeding  at  the  hearing,  with  respect  to  litigated 
^notions,  is,  for  the  counsel  who  makes  the  motion,  to  read  the  notice  of 
motion,  with  the  affidavit  or  admission  of  service,  and  the  other  papers 
upon  which  the  motion  is  founded.  After  which,  if  there  are  any  pa- 
pers to  be  used  upon  the  other  side,  they  are  read  by  the  counsel  for  the 
x)pposing  party.  The  counsel  for  the  moving  party  then  makes  his  ob- 
servations upon  the  motion ;  after  which,  the  counsel  in  opposition  to 
the  motion  are  heard.  The  counsel  for  the  moving  party  has  then  the 
right  to  reply  ;  which  closes  the  argument.  The  court  then  either  de- 
cides the  application  or  takes  the  papers  for  further  consideration. 

There  is  an  exception,  however,  to  the  general  rule  as  to  the  right  to 
reply,  (n  injunction  cases,  upon  an  order  to  dissolve,  nisi,  the  complain- 
ant  shows  cause  upon  the  merits  confessed  in  the  answer.  Then  no  re- 
ply is  allowed  ;  the  motion  for  the  order  nisi  bein«r  considered  as  the 
application  to  which  the  complainant  answers,  by  showing  cause  upon 
the  merits.  After  this,  the  defendant's  counsel  is  allowed  to  argue 
against  the  cause  shown  by  the  complainant ;  and  this  is  considered  as 
the  reply.(^) 

It  is  not  customary  to  hear  two  counsel  on  the  opening  of  a  motion. 
Where  two  are  employed  on  the  same  side,  one  only  opens  and  the  otFier 
replies  to  the  opposing  coutisel. 

Instead  of  an  oral  argument,  the  question  upon  a  special  motion  may 
be  submitted  to  the  court  by  a  stipulation,  in  writing,  signed  by  par- 
ties or  their  solicitors,  or  counsel,  and  delivered  to  the  register,  &.c.  with 
the  necessary  copies  and  papers*  And  if  the  necessary  copies  and  pa- 
pers are  not  furnished,  the  submission  is  not  to  be  entered.(u) 

On  special  motions  and  petitions  as  well  as  in  calendar  causes,  the 
register,  d&c.  must  mark  the  papers  and  note  them  iu  his  minutes,  as  on 
a  hearing.(t7) 

The  solicitor  who  preiHires  papers  to  make  or  oppose  a  motion,  should 
be  careful  that  they  are  not  scandalous  or  impertinent ;  as  the  court  may, 
upon  the  mere  examination  of  an  affidavit,  or  other  paper,  order  scan- 
dalous or  impertinent  matter  contained  therein,  to  be  expunged,  without 
directing  a  reference  to  a  master^  and  may  charge  the  proper  party  with 
the  costs.(ii^)    A  party  who  makes  an  affidavit  to  oppose  a  motion,  is 


(0  3  Dan.  262.  (v)  Idem. 

(«)  Rule  97.  (tr)  Powell  v.  Kane,  5  Paige,  5MJ5. 
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only  authorized  to  state  the  facts,  and  it  is  scandalous  and  impertinent 
to  draw  inferences  or  state  arguments  therein,  reflecting  upon  the  char- 
acter or  impeaching  the  motives  of  the  adverse  porty  or  his  solici- 
tor.(£F) 

Where  original  papers  are  used  in  opposition  to  a  motion  which  is 
denied,  the  party  using  such  papers,  must  file  them,  so  that  the  adverse 
party  may  obtain  copies  thereof.(y)  And  if  the  opposing  party  lias  pa-^ 
pers  to  read  in  opposition,  and  the  application  is  decided  in  his  favor^ 
on  the  papers  of  the  adverse  party,  upon  the  opening  of  the  case,  if  he 
wishes  to  have  the  benefit  of  his  papers  in  opposition  to  the  application^ 
upon  an  appeal  from  the  deci^tion,  or  wishes  to  be  allowed  for  them  on 
the  taxation  of  costs,  he  should  havestich  papers  entered  in  the  minutes 
of  the  court  below,  and  marked  as  read.(2r) 

Costs  of  motion,]  In  deciding  upon  a  motion^  the  court  tisually  ex 
tends  its  order  to  the  costs  of  it ;  th'ht  is,  if  it  denies  the  motion,  it  fre- 
quently denies  it  with  costs )  though  it  will  not  give  costs  on  granting 
it,  unless  the  costs  have  been  specifically  mentioned  in  the  notice  of  the 
motion.(a)  And  where  costs  are  asked  for  by  the  notice,  the  motion  is 
made  at  the  peril  of  paying  costs,  if  fhe  party  is  unsuccessful.(aa) 

The  199th  rule  directs  that  when  a  motion  is  granted  or  denied  tvith 
costs,  the  court  shall  allow  a  gross  sum.  not  exceeding  the  probable 
amount  of  the  taxable  costs,  and  not  more  than  twenty  dollars  in  any 
case ;  which  amount  shall  be  inserted  in  the  order  as  the  costs  to  ber 
paid  upon  granting  or  denying  such  application,  unless  the  court,  at  the 
time  of  the  decision,  shall  direct  the  full  amount  of  the  taxable  costs  \o 
be  paid,  or  taxable  costs  Hot  exceeding  a  certain  sum,  to  be  specified  in 
the  order. 

When  costs  are  directed  to  be  paid,  but  the  court  omits  to  specify  ilief 
gross  sum  which  is  to  be  specified  in  the  order,  or  to  give  any  further 
directions  as  to  what  costs  are  to  be  allowed,  the  register  or  clerk 
must  insert  in  the  order  a  gross  sdm  of  ten  dollars  where  the  order  tvas 
taken  by  default,  and  fifteen  dollars  if  the  motion  tiras  argued  or  op- 

posed.(6) 

If  a  party  who  is  not  interested  in  the  result  of  a  motion  is  served 
with  the  notice,  he  will  be  entitled  to  the  costs  of  appearing.{c) 


(.r)  Powell  V.  Kane,  6  Pa igre,  205.  {aa)  Mann    v.    King,  svfta.      3   Dan. 

iy)  Hloodgood  v.  Clark,  4  Paige,  574.  256,  n.  (k) 

(z)  Td.  ib.  (h)  Rule  109. 

(a)  See  Ante,  p.  570.     Little  t.  John-  {c)  Heneage   v.    Aikin,  1   Jac.   &   W. 

son,  I  Molloy,  234.  Magrath  v.  Veitch,  377. 
1   Uogan.  443.     S.  C.  1  Molloy,  234. 
Mann  v.  King,  18  Vesi.  297. 
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Generally,  a  party  making  a  successful  motion 'is  entitled  to  his  costs; 
but  not  for  an  unsuccessful  motion.(fi{)  Yet  in  some  coses,  though  a 
party  succeeds  in  his  motion,  he  will  be  ordered  to  pay  the  costs  of  it 
Thus  where  he  applies  for  an  order  which  is  for  his  own  benefit,  he  will, 
in  general,  be  ordered  to  pay  all  the  other  parties  their  costs  occasioned 
by  the  application.  Where  a  party  obtains  a  general  decree  for  costs 
in  the  cause,  he  is  entitled  to  have  taxed  the  costs  of  a  successful  inter- 
locutory motion,  if  no  direction  as  to  costs  was  given  at  the  time;  un- 
less such  application  was  granted  as  a  mere  matter  of  favor,  or  to  relieve 
the  party  from  the  consequence  of  his  own  default.(e)  But  a  party  who 
makes  an  unsuccessful  motion  is  not  entitled  to  the  costs  thereof.  The 
party  opposing  the  same,  however,  is  entitled  to  his  costs  as  costs  in 
the  cause,  unless  a  different  direction  is  given  at  the  time.(/) 

And  if  a  party  has  good  ground  for  opposing  a  motion,  he  may  be  en- 
titled to  the  costs  of  opposing  it,  ilotwithstanding  the  motion  is  grant- 
ed.(g-)  Therefore,  where  a  party  moves  for  mdre  than  he  is  entitled  to, 
he  may  be  ordered  to  pay  costs  of  opposing  the  motion,  although  the 
same  is  granted  in  part ;  inasmuch  as  he  has  compelled  his  adversary  to 
come  into  court  and  resist  his  motion«(A) 

Where  the  solicitor  of  a  party  makes  a  useless  application  to  the 
court  to  correct  a  mere  technical  irregularity  which  canqot  injure  or 
materially  delay  his  client,  he  will  not  be  allowed  the  costs  of  such  ap- 
plication, as  against  the  adverse  party.  Neither  will  he  be--allowed 
costs  for  opposing  a  motion,  by  the  adverse  party  to  correct  aa  irregu- 
larity, which  motion  is  rendered  necessary  by  reason  of  his  refusal, 
upon  a  proper  application,  to  waive  the  irregularity .(i) 

If  the  papers  upon  which  a  special  motion  is  made  or  opposed  are 
unnecessarily  prolix  or  voluminous,  costs  will  be  refused  to  the  party 
using  such  papers,  although  he  might  otherwise  have  been  entitled  to 
costs  against  the  adverse  party.(/i:) 

If  a  party  attends  for  the  purpose  of  opposing  a  motion  in  pursuance 
of  the  notice,  he  is  entitled  to  costs  of  opposing  in  case  the  other  party 
does  not  appear  and  bring  on  the  motion.  But  he  cannot  move  for 
costs  until  all  the  business  before  the  court  is  disposed  of,  and  the  court  is 
ready  to  adjourn.    Then,  upon  reading  the  notice  of  motion  served  upon 


(d)  lld.hu  Dig.  176.  (h)     North     American    Coal    Co.    ▼. 

(e)  IStaffurd  v.  Bryan,  2  Paige,  45.  Dyett,  3  £dw.  115.    Bates  ?.  Loomis,  5 
(/)    Id.    ib.    Rogers   v.    Rogers,  3  Wend.  78. 

Paige,  458.    Wilkinson  v.  Heoshaw,  4  (i)    Kane  t.    Van   Vranken,  5    Paige, 

id.  257.  62. 

(g)  Lowe  T.  Firkins,  McCle.  10.  (k)  SSeebor  t.  Hess,  5  Paige,  85. 
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him,  and  showing  that  the  service  was  made  in  due  season — i.  e.  that 
the  notice  was  not  what  is  technically  called  "a  short  notice*^ — the 
court  will  allow  him  to  take  an  order  for  costs. 

It  has  been  mentioned  that  a  party  appearing  to  oppose  a  motion,  on 
the  ground  of  short  notice,  will  not  be  allowed  costs,  although  the  mo- 
tion is  denied ;  if  it  is  denied  because  of  that  objection.(A:A:) 


SECTION  IV. 

WHAT   MAY   BE   EFFECTED   BY   MOTIONS. 

The  court  will  not,  upon  motion,  make  an  order  which  will  decide 
the  principal  point  of  the  case;  except  upon  the  consent  of  all  the  par- 
ties affected  by  it ;  which  consent  must  be  expressed  by  their  counsel  in 
court,  and  cannot  be  inferred  from  their  not  attending  in  pursuance  of 
the  notice  of  motion.(/) 

Although  the  defendant  makes  admissions  which  would  enlitle  the 
complainant  to  a  decree,  he  cannot,  for  that  reason,  move  for  the  pay* 
ment  of  money  into  court.(m) 

In  suits  for  the  specific  performance  of  an  agreement,  if  the  contract 
is  admitted,  and  the  only  question  is  on  the  title  of  the  seller,  the  court 
will  before  the  hearing,  upon  motion,  direct  a  reference  to  a  master  to 
inquire  into  the  title.(n)  And  this  reference,  has  even  been  directed  be- 
fore answer.(o)  But  it  seems  that  the  court  will  not,  on  motion  before 
the  hearing,  decide  upon  the  validity  of  any  other  objection  which  may 
be  raised  by  the  answer  to  a  bill  for  specific  performance,  besides  de- 
fect of  title;  the  consider? tion  of  any  other  objection  being  matter  to 
be  reserved  till  the  hearing  of  the  cause.(p) 

If,  in  a  suit  for  a  speciGc  performance,  the  master  reports  against  the 
title  of  the  vendor,  it  is  not  necessary  to  set  down  the  cause,  in  order 
that  the  bill  may  be  dismissed  with  costs.  The  court  will  make  such  an 
order  upon  molion.(j) 


{kk)  Ante,  p.  {o)  Balmanno  t.    Lamley,   1   Yes.  & 

(/)  Like  Y.  Berresford,  3  Bro.  C.  C.  6.  224. 
336.  (p)  Id.  ib.    Hot  see  1  Mer.  373.  Blythe 

(m)  Peacham  ▼.  Daw,  Mad.  &  Geld.  ▼.  Elmhurst.  1  Yes.  &  B.   1.     Paton  t. 

08.  Rogers,   id.    351.    t.    Skelton,  id. 

(n)  Moss  T.  MaUhews,  3  Yes.  279.  516.     Withey  v.  Cotile,  1  Tarn.  78. 
Wright  ▼.  Bond,  11  id.  39.  Compertx  r.        {q)  Walters  v.   Pyman,  19  Yes.   351. 
,  19  id.  17.  Whitcomb  t.  Foley,  Mad.  &  Geld.  3. 

Vol.  L  73 
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On  the  foreclosure  of  a  mortgage,  if  the  mortgagor  or  a  person  who 
has  come  into  prssession  under  him,  pending  the  suit,  refuses  to  deliver 
up  possession  to  the  purchaser  undjr  the  decree,  the  court,  on  motion 
for  that  purpose,  will  order  the  possession  to  be  delivered  to  the  pur- 
chaser, though  the  deli verjr  of  possession  is  not  made  a  part  of  the  de- 
cree.(r) 

Where  a  decree  of  divorce  directs  an  allowance  for  the  maintenance 
.  of  children,  until  the  further  order  of  the  court,  an  application  to  vary 
the  allowance  should  be  by  motion  or  petition  and  not  by  a  new  bill 
filed.(^) 

Bills  for  discovery  merely,  in  aid  of  the  defence  to  a  suit  at  law, 
are  not  brought  to  a  hearing,  but  are  disposed  of  on  motion,  after  the 
answer  is  deemed  sufficient.(/) 

As  to  the  right  of  a  party  in  contempt  to  make  a  motion,  see  post, 

Book  V.,  Chap.  VII  [,  Section  6,  relative  to  the  effect  of  being  in 
contempt. 


CHAP.    II- 


PETITIONS. 


Petitions  are  applications  in  writing  for  an  order  of  the  court,  stat- 
ing the  circumstances  upon  which  they  are  founded ;  and  are  resorted 
to  whenever  the  nature  of  the  application  to  the  court  requires  a  fuller 
statement  than  can  be  conveniently  made  in  a  noiice  of  motion. 

Petitions  must  be  addressed  "  To  the  chancellor  of  the  state  of  New- 
York,"  without  the  addition  of  his  name,  or  any  other  title  or  desig- 
nation.(a) 

Petitions  may  be  ]iresented  either  in  a  cause,  or  in  a  matter  over  which 
the  court  has  jurisdiction  under  some  act  of  the  legislature  or  other  spe- 
cial authority.  With  respect  to  applications  made  in  a  cause,  there  does 
not  appear  to  be  any  very  distinct  line  of  demarcation  between  the  cases 
in  which  they  should  be  made  by  motion  and  those  in  which  they  should 


(r)  Kershaw  r.   Thompson,  4  Joha.        (/)  King  v.  Clark,  3  Paige,  76. 
Ch.  Rep.  600.  (a)  Rale  10. 

(«}  Paf  f .  PaC  HopL  684 
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be  made  by  petition ;  the  practice  being  generally  regulated  by  the  cir- 
cumstances of  each  case.(6)  But  where  the  apph'cation  is  upon  some 
collateral  matter  which  has  reference  to  a  suit  in  court,  a  party  may  be 
relieved  upon  petiiion.(c) 

Although  it  is  competent  to  the  court  to  order  money  in  court  to  be 
paid  out,  upon  motion,  Lord  Eldon,  it  is  said,  would  not  allow  it  to  be 
done  except  upon  petition.((/)  In  like  manner  all  applications  for  or- 
ders,  which  partake  more  of  the  nature  of  decrees  or  of  decretal  orders 
than  of  interlocutory  proceediucfs,  such,  for  instance,  as  applications  for 
the  appointment  of  guardians,  and  for  the  allowance  of  maintenance  for 
infants,  should  be  made  by  petition.  And  so,  in  general,  must  all  ap- 
plications to  the  court,  upon  matters  arising  out  of  decrees  or  decretal 
orders,  except  those  relating  to  the  process  of  the  court,  or  for  enforcing 
the  performance  of  them,  which  are  usually  made  upon  motion.(e) 

Where  an  order  to  stay  proceedings  in  a  cause  pending  in  this  court 
is  pro|ier,  the  party  must  apply  to  the  court  by  petition.(/)  And  main- 
tenance will  be  allowed  to  an  infant,  out  of  the  capital  of  his  estate,  npon 
petition  without  bill.(^)  But  a  receiver  of  the  rents  and  profits  of  an 
infant's  estate  will  not  be  appointed  upon  petition,  where  there  is  no 
bill  depending  in  the  c(nirt.(A) 

In  general,  a  petition  cannot  be  presented  in  a  cause  until  the  bill  is 
filed.  The  case  of  a  complainant  applying  to  sue  in  forma  pauperis^ 
appears  to  form  an  exception  to  this  rule.(i) 

The  Hist  rule  directs,  that  on  presenting  a  petition  to  the  court,  in 
the  form  prescribed  by  law,  by  a  person  wishing  to  prosecute  in  forma 
pauperis,  an  order  may  be  entered  referring  it  to  a  master  to  inquire  and 
report  whether  it  is  proper  that  the  petitioner  should  be  allowed  to  pros- 
ecute in  that  manner.  And  if  the  master  is  satisfied  that  the  petitioner 
is  entitled  to  prosecute  as  a  poor  person,  he  must  report  the  names  of 
suitable  persons  to  b3  assigned  as  his  solicitor  and  counsel. 

A  p3tition  may  be  presented  by  any  person,  whether  a  party  to  a  suit, 
or  not. 

Where  a  petition  in  a  cause  is  presented,  it  must  be  entitled  in  the 
cause  in  which  it  is  presented.    When  it  is  presented  in  some  collateral 


(b)  3  Dan.  344.  [g)  Matter  of  Dost  wick,  4  Jolin.  Ch. 

(c)  CodwUe  V.  GeUton.  10  John.  508.  Rep.  102.    £xparteStarkte,3Sirn.  339. 
(<0  See  Lord  Shipbrooke  v.  Lord  Hia-  (A)  Anon.    1    Atk.  489.     £x  parte 

ehinbrook,  13  Ves.  394.  Wtiitfiefd,  3  Atk.  315. 

(f)  3  Dan.  915.  (t)  Harr.   Fr.  (Nowl.   ed.)  417.    t 

(/)  Dyckinan  t.  Kernoehao»  9  Patge^  Dan.  904. 
6. 
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matter,  or  there  is  no  suit  pending,  it  is  entitled  "  In  the  matter  of 
A.  B."  &c. 

The  petition  then  states  by  whom  it  is  presented,  and  the  particulars 
of  the  case,  and  concludes  with  praying  the  court  to  make  the  order 
required* 

Brevity  and  form  are  the  two  things  chiefly  to  be  observed  in  drawing 
petitions.(^)  To  which  may  be  added,  care  to  avoid  scandal  or  imper- 
tinence ;  for  which  a  petition,  as  well  as  any  other  proceeding,  may  be 
referred. 

Petitions  are  to  be  signed  and  sworn  to  by  the  petitioner,  and  signed 
by  his  solicitor  and  counsel.  They  are  to  be  verified  in  the  same  man- 
ner as  bill&(/)  And  the  substance  of  the  oath  administered  to  the  peti- 
tioner must  be  stated  in  the  jurat.(m)  Where  the  petitioner  is  a  person 
who  has  been  found  by  the  inquisition  of  a  jury  to  be  a  lunatic,  the  offi- 
cer before  whom  the  petition  is  sworn  to,  should  state  in  the  jurat,  that 
he  has  examined  the  petitioner  for  the  purpose  of  ascertaining  the  state 
of  his  mind)  and  that  he  was  apparently  of  sound  mind,  and  capable  of 
understanding  the  nature  and  contents  of  the  petition.(n) 

A  petition  must  be  fairly  and  legibly  written,  entitled,  and  endorsed, 
and  the  folios  numbered  and  marked,  in  the  manner  directed  by  the 
95th  rule. 

And  in  case  there  is  any  person  wlio  has  a  right  to  be  heard  in  oppo- 
sition to  a  petition,  a  copy  of  it  must  be  served  upon  him,  with  notice 
of  the  time  and  place  of  presenting  the  same.  This  service  must  be 
made  in  the  same  manner,  and  the  same  length  of  time  before  present- 
ing the  petition,  as  a  notice  of  motion  is  required  to  be  served.(o) 

Petitions  are  to  be  heard  at  the  same  times,  and  in  the  same  manner, 
as  special  motions.(;>) 

If,  upon  the  hearing,  the  petitioner  does  not  appear,  the  petition  will 
be  dismissed  with  costs,  upon  the  production  of  a  copy  of  the  petition 
with  the  notice  of  presenting  the  same,  and  on  showing  that  the  notice 
was  not  short — i.  e.  that  the  notice  of  motion  was  served  a  sufficient 
length  of  time  pre.vious  to  the  motion  day.  The  reason  of  this  requisi- 
tion is,  that  the  court  never  gives  costs  of  appearing  to  oppose  a  motion 
or  petition  on  the  ground  of  short  notice,  and  never  grants  a  motion 
without  proof  of  due  service,  although  it  is  not  opposed. 

Oil.  the  other  hand,  if  no  one  appears  in  opposition  to  the  petition,  an 


{k)  Harr.  Pr.  (Newl.  ed.)  417. 
(/)  See  ante,  p.  44.  Rule  18. 
(m)  Rale  18. 


(n)  Matter  of  Christie,  5  Paige,  34S. 
(o)  See  ante,  p.  568. 
(f)  See  ante,  p.  579. 
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order  conformable  to  the  prayer  thereof  will  be  made  on  producingf  an 
affidavit  of  service  of  the  petition  and  notice,  upon  all  the  parties  inter- 
ested ;  provided  the  case  justifies  the  order.(f) 

Every  party  who  is  served  with  a  petition  is  considered  entitled  to  his 
costs  of  appearing  to  oppose  it,  whether  he  is  interested  in  the  matter 
or  not.(r)  Therefore  care  sliould  be  taken  to  serve  those  only  who  are 
interested. 

If  the  party  having  an  objection  to  the  form  of  a  petition  has  also  a  case 
upon  the  merits,  he  should  be  prepared  with  his  affidavits  in  opposition 
to  the  petition,  upon  the  merits,  in  case  the  objection  to  the  form  should 
be  overruled;  as  the  court  will  not  permit  the  petition  to  stand  over,  in 
order  that  he  may  file  affidavits ;  except  upon  the  terms  of  his  paying  the 
costs  of  the  petition  standing  over«(^) 


CHAP  III. 

ORDERS. 

Sect,  h  Kinds  of  Orders. 

2.  Drawiko,  Skttlimo,  and  Entering. 

3.  Form  op. 

4.   CoNSTRtTCTION  AND  EpPECT. 

5.  Service  op. 

6.  Orders  Nisi» 

7.  How  Enforced. 

8.  Opening,  Modipyino,  and  Discharging. 


SECTION    I. 


KINDS   OF  ORDERS. 


Orders  are  either  common,  or  special,  or  by  consent. 

Common  orders.]    Orders  to  which  a  party,  by  the  rules  atid  prac- 


(f)  1  Smith,  76.    9  Dan.  869,  458.     Henea^e  r.  Aikin,  1  Jac.  &  W.  377.  •  a 
(r)  Tar.  St  Rata.  405>  aotia.   And  at«     Dan.  860. 

(#)  £jc  parte  Bellott,  2  Mad.  S61. 
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tice  of  the  court,  is  entitled  of  course,  without  showino^  special  cause, 
ore  denominated  common  orders.(a)  A  common  order  is  made  without 
notice  to  the  adverse  party. 

Several  of  the  general  rules  of  the  court  specify  orders  which  may 
be  entered  of  course,  for  various  purposes,  during  the  progress  of  a 
cause,  and  which  are  therefore  common  orders.(fr)  In  addition  to  which 
it  has  been  decided  by  the  court,  that  where  only  part  of  the  money 
secured  by  a  mortgage  is  due,  and  the  bill  is  taken  as  confessed,  the 
reference  to  ascertain  whether  the  premises  can  be  sold  in  parcels  is  a 
common  order.(c)  So  is  an  order  to  examine  q,  complainant  as  to  any 
payments  received  by  him  where  the  defendant  is  absent,  concealed,  or 
non'*resident.((/)  The  order  in  a  partition  suit  to  take  the  bill  as  confessed 
as  against  an  absent  or  unknown  defendant  or  owner,  is  also  an  order 
of  course;  and  it  may  be  entered  in  the  office  of  the  register,  or  clerk, 
upon  filing  the  affidavits  of  publication,  and  of  the  neglect  of  the  ab- 
sentee, &c.  to  appear  and  answer  within  the  time  allowed  by  the  order 
of  publication. (e) 

But  an  order  for  leave  to  examine  a  complainant  in  his  own  favor  caa 
only  be  obtained  upon  a  special  application.(/) 

Where  a  party  is  entitled  to  an  order  of  course  on  application  to  the 
register,  he  cannot  charge  the  adverse  party  with  the  extra  expense  of  a 
special  application  to  thecourt.(g^) 

The  method  of  drawing  and  entering  common  orders  will  be  stated  ia 
the  next  section. 

Special  orders.]  All  orders  made  on  special  application  to  the  court 
are  denominated  special  orders.(A) 

And  this  rule  applies  to  orders  made  by  the  court  ex  parte^  as  well  as 
to  such  as  are  made  upon  notice  to  the  adverse  party. 

A  special  order  entered  under  the  direction  of  the  court,  although  ia 
violation  of  one  of  its  standing  rules,  cannot  be  disregarded  by  the  par- 
ties, or  the  officers  of  the  court,  so  long  as  it  remains  in  force.(t) 

The  method  of  drawing  and  entering  special  orders,  will  be  mention- 
ed in  the  next  section. 

Orders  by  consent']    Orders  by  consent  of  parties  or  their  solicitors 


(fl)  Rule  24.  (»)  Christ?  ▼.   Christy,  6  Paige,  170. 

(h)  See  Rules  22.  23.  24.  25,28,  20,  (/)  Souttiwick  v.  Van    Buaauni,    w- 

SD,  43,  44, 45.  4S,  49,  51,  52.  53.  57,  58,  pra, 

69.61,  68,  73,  77,  110.  134,  136,  177,  {g)  Chapman  ▼.  Munaon.B  Paige,  947. 

178.  (k)  Rule  46. 

(c)  Everiu  ▼.  Iluflfonan,  1  Paige,  648.  (0  Osgood    v.    Joslin,  3    Paige,   195. 

(fO  Southwick,   Y.  Van  Buasttm,  1  S:iidwtli  t.  Palmerr  5  id.  166. 
Paig«,  648. 
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in.iy  }e  entered  in  the  manner  hereofter  stated.  They  cannot  be  mrdi- 
fied  or  varied  in  an  essential  part  without  the  assent  of  both  pa  ties  :{k) 
unless  there  is  fraud  or  collusion  between  the  solicitors  or  counsel  of  lh ) 
parties.(Z)  Bat  if  a  party  to  an  order  by  consent  takes  proceedings 
which  are  inconsistent  with  the  execution  of  it,  he  will  be  considered  as 
having  waived  the  right  to  iusist  upon  the  rule  above  mentioned.(tn) 


SECTION  XL 


DRAWINGi   SETTLING,   AND   ENTERING   ORDERS. 

1.  Common  orders.]  All  common  orders  may  be  entered  with  t!io 
register,  assistant  register,  or  proper  clerk,  in  the'  common  rule  book 
kept  in  his  office,  at  the  instance  of  the  party  or  his  solicitors,  and  at 
the  peril  of  the  party  taking  the  same.  And  the  day  on  which  an  or* 
der  is  made  must  be  noted  in  the  entry  thereof.(n) 

If  the  solicitor  prefers  it,  he  may  draw  the  order  himself,  and  send  it 
to  the  register  or  clerk  to  be  entered ;  if  not,  the  register  or  clerk  will 
himself  draw  up  the  order,  ou  being  requested  to  do  so. 

Where  a  party  is  entitled  to  enter  two  or  more  common  orders  in  a 
suit  at  the  same  time,  or  on  the  same  day,  they  must  be  entered  to- 
gether as  one  order.  And  the  party  will  only  be  allowed,  on  the  taxa- 
tion of  costs,  for  the  expense  of  entering  one  order.(o) 

2.  Orders  by  consent]  Orders  by  consent  may  be  entered  in  the  same 
manner  as  common  orders.  They  must  be  founded,  however,  upon  the 
written  consentof  the]>arties,  or  their  solicitors  or  counsel ;  which  consent 
must  be  filed  with  the  register,  or  clerk,  at  the  time  of  entering  the  or- 
der.(p) 

3.  Special  orders.]  All  orders  made  by  the  special  directions  of  the 
court  must  be  entered  in  the  record  of  the  minutes  of  the  court,  as  has 
been  usual  heretorore.(f ) 

If  the  order  is  not  drawn  up  by  either  of  the  parties,  or  his  solicitor,  it  is 
the  duty  of  the  register  or  clerk  to  draw  it  up. 


(k)  Leitoh  t.  Cumpston,  4  Paige,  476.  (n)  Rule  46. 

DowDinn  T.  Cage,  1   £q.  Ca.  Abr.  165.  (o)   Rale  198. 

(/)  Monell  T.  Lawrence,  13  JohD.  6dt.  (p)  Rule  46. 

(m)  Beroal  v.  Dooega],  3  Dow  P.  C.  {q)  Idem. 
146. 
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Neither  party  can  have  any  benefit  from  a  decision  of  the  court,  un- 
til the  order  thereon,  is  drawn  up  and  perfected.(r) 

Special  orders,  if  not  drawn  up  by  the  register  or  clerk,  are  usually 
drawn  by  the  party  obtaining  them. 

Wl)ere  an  order  is  special  in  its  provisions,  the  pai1y  entitled  to  draw 
up  the  same  should  snbmit  a  copy  thereof  to  the  adverse  party,  that  he 
may  propose  amendments  thereto  if  he  shall  think  proper.  The  draft, 
and  the  amendments  proposed,  if  any,  are  then  to  be  delivered  to  the 
register,  that  the  order  may  be  settled  by  him  and  entered.  And  where 
the  register  cannot  understand  the  decision  of  the  court  so  as  to  be  able 
to  settle  the  order  in  conformity  therewith,  he  is  then,  and  in  that  case 
only,  to  apply  to  the  court  to  settle  the  order.(j) 

If  the  party  entitled  to  draw  up  the  order  on  a  decision  of  the  court, 
neglects  to  do  so  for  twenty-four  hours  after  the  decision  is  pronounced 
any  other  party  interested  in  the  entry  of  the  order,  may  apply  to  the 
register  or  clerk  at  the  place  where  the  decision  was  made,  to  draw  up 
and  enter  the  order  in  conformity  with  the  decision  of  the  Gourt.(/) 

Where  a  party  is  relieved  against  an  order  or  decree  regularly  obtained 
against  him,  upon  certain  specified  terms  and  conditions,  it  is  the  duty 
of  the  party  thus  relieved,  to  draw  up  and  enter  the  order  granting  such 
relief  without  any  unreasonable  delay.  If  he  neglects  to  do  so,  the  ad- 
verse party  upon  filing  an  aiffidavit  showing  such  neglect,  and  that  the 
terms  upon  which  the  relief  was  granted  have  not  been  complied  with, 
may  proceed  to  carry  into  eStct  the  original  order  or  decree,  without 
entering  an  order  upon  the  application  to  be  relieved  against  it.(M) 

Where  several  applications  in  a  cause  are  decided  at  the  same  time, 
if  the  party  who  draws  up  the  order  on  such  decisions,  neglects  to  state 
therein  a  part  of  the  directions  given  by  the  court,  the  adverse  party, 
instead  of  entering  a  separate  order,  should  propose  amendments  to  the 
first  order  as  drawn  up ;  or  he  should  apply  to  have  such  order  correct- 
ed, so  as  to  embrace  all  the  directions  given  by  the  court  on  such  appli- 
cations.(t;) 

Orders  for  injunctions,  as  well  as  all  other  special  orders,  must  be  en- 
tered with  the  register  before  the  process  issues.(7/?)  I^he  cases  in  which 
orders  for  injunctions  may  be  entered  upon  the  certificates  of  vice  chan- 
ciellors  or  injunction  masters  are  specified  in  the  30th  rule,  and  in  the 


(r)  Whitney  v.  Relden,  4  Paige,  140.  (u)  Hoflfman  ▼.  Tredwell,  5  Paipe,  88. 

j<:arl  of  Fingal  v.  Blake,   S  Molloy,  60.  (v)  Hant  t.  Wallie,  6  Paige,  371. 

(«)  Id.  ib.  (w)   Skinner  t.   Dayton,  3  John.  Ch. 

(0  Id.  ib.  Rep.  926. 
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order  of  the  24th  of  Maich,  1840^  feiatire  to  the  assistant  vice  chancel* 
Icr  of  the  first  circuit. 

If  the  party  obtaining  an  injunction  neglects  to  enter  the  order  there- 
for at  the  proper  time,  a  subsequent  entry  of  it  before  motion  will  cure 
the  defect ;  but  the  party  will  be  charged  with  the  costs.(ar) 

Entering  nuncpro  tunc]  It  is  a  common  occurrence  to  apply  to  the 
court  to  enter  an  order  nunc  pro  tunc;  which  is  a  motion  of  course 
where  the  party  entitled  to  the  order  comes  recently ;  but  after  a  length 
of  time  there  oi>ght  to  be  notice  of  the  motion.(y)  And  liberty  has  been 
given  to  re-draw  up  an  order  which  was  lost  before  it  was  entered,  and 
to  enter  it  nunc  pro  tunc^  though  to  charge  kiterest ;  it  oppenring  by  the 
minute- book  of  the  register  to  have  been  drawn  up.(z) 

Place  of  entering  orders,]  All  orders  made  by  either  of  the  vice 
chancellors,  must  of  course  be  entered  in  the  office  of  the  clerk  of  his 
circuit. 

Orders  made  by  the  chancellor,  unless  otherwise  specially  directed, 
may  be  entered  either  wirb  the  register  or  assistant  register,  ns  may  be 
most  convenient ;  but  the  caption  of  an  order  must  always  st4ita  truly 
the  place  where  the  court  was  held  when  the  same  was  miide.(a) 

Whenever  the  chancellor  holds  a  term  of  a  vice  chancellor's  court, 
the  orders  made  by  him  are  to  be  entered  with  the  clerk  of  the  vice 
chancel lor.(6)  And  the  order  of  the  chancellor,  upon  an  application 
for  re-taxation  of  costs  in  a  cause  pending  before  a  vice  chancellor,  may, 
when  necessary,  be  transmitted  to,  and  entered  with,  the  clerk  of  such 
vice  chancellor.(c) 

Where  a  suit  is  pending  before  a  vice  chancellor,  an  application  for  an 
extra  allowance  to  a  roaster  for  taking  an  account,  mnst  be  made  to 
such  vice  chancellor ;  and  an  order  for  such  allowance  must  be  entered 
with  the  clerk.(c2) 

Orders  in  causes  heard  before  the  assistant  vice  chaacellor  of  th^first 
circuit,  are  to  be  drawn  and  entered  as  follows : 

1.  In  suits  brought  in  the  first  circuit,  orders  have  the  caption — '^  Pre- 
sent— L.  H,  S.f  Assistant  Vice  Chancellor  of  the  \st  circuit  f^  and  are 
entered  with  the  clerk  of  that  circuit. 

2.  When  he  holds  a  special  term  for  any  vice  chancellor^  out  of  the 


(x)  Skinner  ▼    Dayton,  S  John.  Ch.  (a)  Rule  98. 

Rep.  3-26.  lb)  Ames  ▼.  Blunt,  3  Pai^e,  94. 

(y)  Anon.  3  Alk.  521.     1  Newl.  Pr.  (c)  Lloyd  ▼.  firewater,  5  Paige,  87. 

242.  (i)  Woodruff  V.  Straw,  4  Paige,  40?, 

{z)  WilUamsoji  ▼.  Uenahaw,  1  Dick. 
129. 
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first  circuit,  orders  in  causes  pending  in  the  circuit  where  the  court  is 
held,  will  have  the  caption — "Present — L.  H.  S.j  Assistant  Vice  Chan- 
cellor of  the  first  ciraiit^  sitting  for  the  vice  chancellor  of  the  ....  cir- 
cuit.^ 

3.  In  causes  pending  before  the  chancellor  and  in  causes  specially  re- 
ferred to  the  assistant  vice  chancellor,  when  heard  before  him,  the  or- 
ders must  have  the  caption — "  Present — L.  H.  S..  Assistant  Vice  Chan- 
cellor of  the  1st  circuit ;"  and  if  the  cause  was  pending  before  the  chan* 
cellor,  the  orders  should  recite,  in  the  commencement  thereof,  that  the 
cause  was  noticed  for  hearing  before  the  assistant  vice  chancellor,  at  a 
special  term,  &c.,  pursuant  to  the  provisions  of  the  statute,  &c.  If  the 
cause  was  referred  directly  to  the  assistant  vice  chancellor  to  hear,  that 
fact  should  be  recited  in  the  orders. 

In  the  2d  and  3d  classes  of  cases  above  mentioned,  the  orders  and  de- 
crees will  be  entered  in  the  minutes  of  the  clerk  of  the  circuit  in  which 
the  cause  is  heard.(e) 

The  125th  rule  does  not  authorize  a  vice  chancellor  or  master  to  grant 
a  chamber  order  giving  the  defendant  further  time  to  demur.  To  ob- 
tain such  an  order,  the  application  must  be  mode  to  the  court,  and  the 
order  must  be  entered  with  the  register  or  clerk .(/) 

See  also  ante,  p.  340,  as  to  the  manner  of  drawing  up,  settling  and 
entering  decrees. 


SECTION    III. 


FORM   OP   ORDERS. 


The  form  of  the  caption  of  orders  and  decrees  (except  those  made  by 
the  assistant  vice  chancellor  of  the  first  circuit,)  is  given  in  rule  10. 
The  captions  of  orders  and  decrees  made  by  the  assistant  vice  chancellor 
are  varied  according  to  the  particular  circumstance  and  place  in  which 
the  court  is  held.    The  forms  are  specified  in  the  last  section .(^) 

The  caption  must  always  state  truly  the  place  where  the  court  was 
held  when  the  order  was  made.(A) 

And  where  it  is  material  to  either  party,  the  caption  should  be  made 


(e)  Laws  of  1940,  ch.  314,  ^  9,  3,  p.        (/)  Borrall  t.     Raioeteaax,   3   Paige, 
963.     Lawa  of  1839,  oh.  101,  ^  5,  6,  p.     331. 
60.  (ft)  Ante,  p.  586. 

(A)  Rule  08. 
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to  correspond  with  the  true  time  of  the  entry  of  the  order.(i)  Where 
the  party  who  is  entitled  to  draw  up  an  order  enters  it  as  of  the  time 
the  decision  of  the  court  was  pronounced,  he  cannot  afterwards  object 
that  it  was  not  actually  entered  at  that  time.(/f) 

The  caption  of  an  order  is  followed  by  the  title  of  the  suit  in  which 
it  is  entered.  The  complainant's  name  must  in  all  cases  be  placed  first, 
whicherer  party  may  draw  up  the  order.(/) 

The  order  for  the  revival  of  a  cause  upon  petition,  should  be  entitled 
as  iu  the  original  cause  at  the  time  of  the  abatement ;  but  all  subsequent 
orders  and  proceedings  must  be  entitled  in  the  cause  as  reyived.(m) 

Care  should  be  taken  that  no  mistake  occur  in  the  names  of  the  par- 
ties. For  where,  in  the  title  of  an  order  to  .dismiss  a  bill  for  want  of 
prosecution,  the  complainant  was  called  by  a  wrong  christian  name,  the 
court  refused  to  direct  a  replication  filed  after  the  order  was  drawn  up 
and  served,  to  be  taken  off  the  file.(n) 

The  title  of  the  cause  is  succeeded  by  a  brief  recital  of  the  papers 
upon  which  it  is  founded,  and  of  the  names  of  the  counsel  for  the  re- 
spective parties  who  appeared  in  support  of,  or  in  opposition  to,  the  ap- 
plication. 

The  123d  rule  provides  that. orders  granted  on  petitions,  or  relating 
thereto,  shall  refer  to  such  petitions  by  the  names  and  descriptions  of 
the  petitioners,  and  the  date  of  the  petitions,  if  they  are  dated,  without 
reciting  or  setting  forth  the  substance  or  tenor  thereof  unnecessarily. 

And  in  drawing  orders  made  upon  motion,  brevity  should  be  studied,  so 
far  as  may  be  consistent  with  a  statement  expressing  the  grounds  upon 
which  the  order  is  made,  and  showing  that  its  entry  i»  regular. 

The  order  concludes  with  the  ordering  part ;  which  contains  the  di- 
rections of  the  court  upon  the  matter  of  the  application. 


SECTION    IV. 

CONSTRUCTION   AND   CFFfiCT  OF  ORDERS. 

Computing  time  upon,]    All  orders  to  take  effect  nisij  &c.,  imless 
Otherwise  specially  directed,  shall  be  rules  of  eight  days.    And  the 


(i)  Whitney  ▼.  Belden,  4  Paige,  140,  (m)  Ropers  ▼.  Patcrson,  4  Paige,  450. 

{k)  Id.  ib.  (r)  Verlander  T.  Codd,  1  Sim.  &  Sta. 

(0  Rule  95.  04.     Tur.  &  Ruas.  94,  S.  C. 
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time  on  all  rules,  orders,  &c.  whefe  a  time  is  given  or  stated,  shall,  un- 
less otherwise  expressly  provided,  be  deemed  and  taken  to  be  one  day 
inclusive  and  one  day  exclusive.  Bat  if  the  time  expires  on  Sunday, 
the  whole  of  the  succeedifi;;  day  is  to  be  included.(o) 

Where  u  proceeding  in  a  cause  is  required  to  be  hftd  within  a  limited 
time — as  within  acertaiu  numberof  days  after  the  entry  of  unorder— the 
whole  of  the  first  day  is  to  be  excluded  in  th^  computation  of  time.(  p) 
But  where  an  order  was  made  by  the  court  directing  a  party  to  deposit 
a  paper  in  his  possession  with  tlie  master  forthwith,  it  was  held  that  the 
order  must  be  complied  with  immediately,  or  within  a  reasonable  time 
after  notice  of  the  order ;  and  that  the  |)arty  was  not  entitled  to  twenty- 
four  hours,  a-fter  service  of  ihe  order  to  comply  therewith.(^)  TnstajUer, 
when  used  in  an  order,  means  twenty-four  hours. 

In  Cresswelt  v.  Harris,{r)  it  was  held  that  where  an  order  allowed 
the  complainant  a  month's  time  to  amend  his  bill,  a  lunar  month  was 
meant.  But  the  reviised  statutes  contain  a  provision  th<it  whenever  the 
word  ''month"  is  used,  it  shall  be  construed  to  mean  a  calendar  and  not 
a  lurrar  month,  unless  othexwise  expres$ed.(^) 

When  to  take  effect]  Neither  party  can  have  any  benefit  from  a  de- 
cision of  the  court,  until  ttie  order  thereon  is  drawn  up  and  perfectcd.(0 
The  manner  of  drawing  up,  settling  and  entering  orden  has  been  al- 
ready stated ';(n)  and  if  the  party  obtaining  the  order  neglects  to  have 
it  entered  within  twenty-four  hours,  we  have  seen  that  any  other  party 
may  draw  k  up  and  have  it  entered.(v) 

There  are  a  large  number  of  orders  which,  either  from  their  nature 
or  by  the  express  direction  of  the  court,  take  eflfect  only  from  the  time 
x}f  service  thereof.  Orders  to  deliver  possession,  to  produce  books,  to 
show  cause  upon  coiMinpts,  for  time  to  answer,  &c.,  are  of  this  class. 

Eff'  ct  q/",  generally,]  An  irregular  crder  made  by  the  court  and  en- 
tered as  a  special  order,  although  made  ex  parte,  is  not  void,  but  re- 
mains in  force  until  it  is  set  aside  by  the  court,  or  is  waived  by  stip- 
ulation.(i/7)  So  a  special  order  entered  under  the  direction  of  the  court, 
Although  in  violation  of  one  of  its  standing  rules,  cannot  be  disregarded 
by  the  parties,  or  the  officers  of  the  court,  so  long  as  it   remains  in 


(o)  Rule  129.  (j)  1  R.  S.  ;606,  ^  4. 

Ip)  VanHenborgh  ▼.  Van    Rensselaer,        (/)  Whitney  v.  Belden,  4  Paige,  140. 

^  Paige,  147.  Wy.  Prac.  Reg.  ^297. 

(9)  The    People  v.   Broker,  4  Paij^e,        (u)  Ante,  p.  683. 
405.  (v)  Antei  p.  $64. 

ff)  ft  Sm.  &  $ttt.  470.  Iw)  Hunt  ▼.  Wa'lit,  6  Paige,  371. 
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force.(x)  And  a  common  order  entered  contrary  to  such  special  order, 
and  tpenting  Has  a  nullity,  ts  itself  irregular.  But  if  the  court  after- 
wards sets  aside  the  special  order,  leaving  the  common  order  in  full  force, 
the  latter  will  be  made  regnlur  by  relation,  as  of  the  time  when  it  was 
entered.(y) 

As  to  a  common  order  irrefirnlarly  obtained,  even  if  a  party  has  aright 
to  treat  it  as  a  nullity,  he  is  not  bound  k>  do  so,  but  he  may  apply  to  the 
coivt  to  discharge  the  same^and  in  the  meantime  may  suspend  proceed- 
ings  which  are  inconsistent  with  such  order.(jr) 

An  order  to  stay  proceedings  on  the  part  of  the  complainant,  until  se* 
cnrity  for  costs  is  filed,  only  operates  upon  him,  but  does  not  prevent 
the  defendant  from  taking  any  steps  to  terminate  the  suit  in  the  mean- 
time, or  to  resist  an  application  of  which  previous  notice  has  been  giv- 
en by  his  adversafy.(a) 

A  chamber  order  made  by  a  vice  chancellor  or  an  injunction  master, 
giving  further  \ime  to  answer,  and  not  entered  in  the  minutes  as  an  or- 
der of  the  court,  is  a  mete  nullity  if  not  authorized  by  the  125th  rule; 
and  an  application  to  set  it  aside  is  not  necessary.(&)  A  vice  chancel- 
lor has  no  power  to  make  a  chamber  order  in  a  suit  before  him,  except 
where  he  is  authorized  by  a  general  rule.  But  an  order  made  by  the 
vice  chancellor  before  whom  the  suit  is  pending,  will  be  deemed  as 
made  in  courf,  and  not  as  a  chamber  order,  where  it  is  drawn  up  and 
entered  with  the  clerk  as  an  order  of  the  court.(c) 

Where  an  order  is  improper,  or  has  been  obtained  through  inadver- 
tence or  mistake,  the  party  injured  should  apply  to  open  the  motion,  or 
10  vacate  the  order*  And  where  a  defendant  neglects  to  appear  and  op- 
pose a  motion  for  an  order  directing  him  to  deliver  certain  articles  to  a 
master,  he  cannot  afterwards  resist  a  motion  for  an  attachment  against 
him  for  his  non-compliance  with  the  order,  by  showing  that  such  or« 
der  ought  not  to  have  been  made.(c2) 

It  is  a  general  rule,  that  every  irregularity  in  an  order  is  waived  by  the 
party^s  taking  a  step  which  recognizes  the  order,  or  by  his  delaying  to 
move  to  set  it  aside.(e)  But  there  is  a  distinction  between  orders  which 
are  merely  irregular  and  such  as  are  altogether  erroneous,  and  in  which 
there  is  a  substantial  defect,  not  merely  one  of  form.(/) 


(r)    Osgood  V.    Joslin,    3  Paige,  195.        (b)  Hunt  v.  Wallis,  id.  371. 

Stadwell   v.   Palmer,  5  Paiire,  82.  Body        (c)  Id.  ib. 

▼.   Kent.  1  Mer.  361.    Williama  v.  Ste-        (</)  Higbie  ▼.  Edgarton,S  Pai7e,353. 

TeRS,  cited  3  Dan.  373.  (e)  Brasher^s  ex^re  t.  Van  Corilandt, 

(y)  Stadwell  v.  Palmer,  tupra^  S  John.  Ch.  Rep.  347. 

(z)  Osgood  T.  Joalio,  supra.  (/)  Levi  v.  Ward,  I  Sim.  &  Stu.  334. 

(a)  Price  t.  B«tu,  6  Paige,  44. 
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SECTION    V. 


SERVICE   OF   ORDERS. 


After  an  order  is  drawn  \ip,  settled  and  entered,  it  is  then  to  be  serv- 
ed, when  service  is  necessary. 

It  is  a  general  rule,  that  all  orders  which  are  to  have  the  effect  of  re- 
quiring or  limiting  any  act  of  the  opposite  party  to  be  done  within  a 
specified  time,  or  to  bring  him  into  contempt  for  disobedience,  must  he 
served,  or  actual  notice  thereof  given.  Thus,  if  a  party  in  whose  favor 
an  interlocutory  order  or  decree  is  made,  wishes  to  limit  liis  adversary's 
right  of  appeal,  he  must  serve  a  copy  of  the  order  or  decree  as  entered, 
or  give  to  him  a  written  notice  of  the  entry  thereof.!  §-) 

As  respects  special  orders,  the  question  as  to  the  necessity  of  service, 
frequently  depends  upon  the  form  of  the  order.  Thus,  where  the  court 
directs  a  party  to  do  an  act  within  so  many  days  after  the  service  of  the 
order,  a  copy  must  be  served.  But  where  the  act  is  directed  to  be  doue 
within  so  many  days  after  the  date,  or  of  the  entering  of  the  order,  the 
court  intends  the  party  shall  take  notice  of  the  order  without  service  or 
express  notice  thereof. 

With  respect  to  the  manner  of  the  service,  it  is  to  be  observed,  that 
all  orders  which  do  not  seek  to  bring  the  party  into  contempt,  may  be 
served  upon  the  solicitor  of  such  party,  if  he  has  appeared  by  a  solici* 
tor.(A)  But  where  the  object  is  to  bring  a  party  into  contempt,  the  or- 
der must  be  served  personally  \  which  is  done  by  delivering  a  copy  of 
the  order  to  such  party,  and  at  the  same  time  showing  him  a  certified 
copy  thereof.(i)  It  is  absolutely  necessary  that  the  certified  copy  should 
be  shown  at  the  time  of  service,  unless  the  production  of  it  is  express- 
ly waived.(Ar) 

It  has  been  decided  by  the  chancellor  recently,  that  in  order  to  bring 
a  party  into  contempt  for  disobeying  an  order  of  the  court,  for  the 
payment  of  interlocutory  costs,  &c.  it  is  necessary  that  the  order  should 
be  served  upon  the  party  himself,  and  a  demand  of  payment  made  of 


ig)  Tyler  t.  Simmons,  6  Paige,  127.  (t)  Newl.  Pr.  234. 

(A)  2  R.    S.  180,    ^  83,  (orig.  ^   77.)       (k)   Wallis  v.  Glynn,   12  Tet.  380. 
And  see  Stafford  t.  Brown,  4  Paige,  362.     Coop.  282,  S.  C. 
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him ;  and  that  it  is  not  sufficient  to  serve  the  order  upon,  and  demand 
the  costs  of,  his  solicitor.(/)  And  where  an  order  was  made  for  the 
payment  of  a  sum  of  money  by  two  solicitors,  who  were  in  copartner- 
ship, service  of  the  order  upon  one,  leaving  a  copy  at  the  place  where 
the  copartnership  business  was  carried  on,  was  held  not  to  be  sufficient 
to  ground  a  proceeding  for  a  contempt.(fii) 

A  personal  service  will  be  dispensed  with,  however,  where  the  party 
cannot  be  found.(n)  In  such,  and  in  some  other  cases,  service  upon 
his  solicitor  will  be  substituted  for  personal  service.(o)  And  where  an 
order  is  served  upon  the  solicitor,  if  knowledge  of  such  service  is 
brought  home  to  the  party,  be  will  be  in  contempt  by  not  obeying 
the  order,  in  the  same  manner  as  if  it  had  been  served  upon  him  per* 
sonally.(p) 

In  the  case  of  Stafford  v.  Broufnj{q)  it  was  held  that  the  order  for  the 
defendant  to  answer  in  forty  days,  or  be  attached,  should  be  served  on 
his  solicitor  if  he  has  appeared  by  a  solicitor ;  and  that  it  is  not  necessa- 
ry it  should  be  served  on  the  defendant  personally. 

Where  notice  of  an  order  to  produce  witnesses  has  been  served  upon 
the  agent  of  the  solicitor  ior  the  opposite  party,  each  party  has  double 
the  usual  time  to  produce  his  witnesses.  And  if  the  adverse  party 
wishes  to  shorten  the  time,  he  must  obtain  an  order  himself,  and  serve 
notice  thereof  upon  the  opposite  solicitor,  either  personally,  or  by  leav- 
ing the  same  at  his  office.(r) 

Orders  are  to  be  served,  when  service  is  necessary,  in  the  same  man- 
ner as  notices  of  motion.(j)  Upon  the  copy  served  is  usually  endors- 
ed a  notice  signed  by  the  solicitor  of  the  party  obtaining  the  order,  that 
it  is  ''  a  copy  of  an  order  entered  in  this  cause  in  the  office  of  the  regis- 
ter (or  clerk)  of  this  court."  But  this  is  not  necessary;  nor  is  the 
charge  for  such  a  notice  taxable.(/) 


(0  Lorton  ▼.  Seaman,  0  Paige,  609.  (q)  4  Paige,  3(M). 

(m)  Yoang  r.  Goodson,  2  Russ.  255.  (r)  Jaroea  v.  Berry,  1  Paige,  647. 

(n)  Jackaon  v.  ,  2  Vea.  jun.  417.        (s)  See  ante,  p.  571. 

(o)  1  Newl.  245.  (0  Rogera  t.  Rogers,  2  Paige,  456» 

Ip)  People  T.  Brewer,  4  Paige,  405.  464. 


1 
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SECTION    Yl. 


ORDERS   NIBI. 


Orders  nisi  are  granted  upon  an  application  to  the  court,  wkhout 
either  service  or  notice.  In  certain  cases,  a  parly  presenting  a  petkioo, 
affidavit,  or  certificate,  may  have  an  order  nisi  that  the  prayer  of  his  peti- 
tion or  motion  be  granted,  unless  cause  to  the  contrary  be  shown  with- 
in the  time  limited  by  the  rules,  or  fixed  by  the  court  for  that  purpose. 
A  copy  of  this  order  is  to  be  served  on  the  adverse  party ;  and  if  he 
does  not  appear,  to  show  cause,  at  the  time  appointed,  the  ordei  nisi 
will  be  made  absolute,  on  proving  due  service  of  a  copy  thereof. 

It  is  provided  by  the  ll4th  rule,  that  where  a  party  is  entitled  fe  an 
order  to  stay  proceedings,  or  for  temporary  relief  until  he  has  time 
to  give  regular  notice  of  a  motion,  or  of  presenting  a  petition  for 
a  re-hearing,  or  for  any  other  purpose,  he  may  make  an  es  parte  appli- 
cation to  the  court  for  an  order  that  the  adverse  party  show  cause  why 
the  motion  or  the  prayer  of  the  petition  should  not  be  granted ;  and  to 
stay  the  proceedings,  or  for  other  temporary  relief,  in  the  meantime. 
And  the  adverse  party  must  be  served  with  a  copy  of  the  order  and  of 
the  petition,  affidavit,  or  certificate  on  which  it  is  founded,  the  same 
length  of  time  before  the  day  for  showing  cause  as  is  required  in  the 
ordmary  case  of  special  motions,  (see  Rule  89  ;)  unless  the  court  shall 
specially  direct  a  shorter  notice  to  be  given. 

And  the  122d  rule  directs  that  all  orders  to  take  efiJ^ct  nut,  &c.  shall  be 
orders  of  eight  days,  unless  otherwise  specially  directed. 

On  filing  a  master's  report,  also,  an  ordernm  may  be  entered  to  con- 
firm the  same,  unless  cause  to  the  contrary  be  shown  in  eight  days.(ti) 

In  computing  the  time  upon  orders  nisi,  the  whole  of  the  first  day  is 
to  be  excluded.(v) 


(u>  Rule  1 10.     A  report  of  sale   will  Tented  by  a  tender,  or  offer  to  pay  the 

be  confirmed  of  course,  at  the  expiration  amount  of  the  decree,  with  interest  and 

of  the  eight  days  from  the  entering  of  the  cosu.    Brown  ? .  Frost,  in  Chan*y,  April 

order  nui,    if  no  exceptions   are    filed ;  4, 1843. 

unless    there    is   an    application   in    the  (o)  Vandenburgh  t.  Van  Rensselaer, 

meantime  to  set  aside  the  sale.    And  the  6  Paige,  147. 
confirmation  of  the  report  cannot  be  pre* 


Oh.  IIL]  INTERLOCUTORY  APPUCATIONS,  Ac.  593 

The  order  nisi  having  been  served  in  the  regular  way,  and  no  canae 
being  shown  against  making  that  order  absolute,  it  may  be  made  abso- 
lute on  the  day  appointed  for  showing  cause,  upon  affidavit  of  service 
of  the  order  nisi.  But  the  party  who  is  the  object  of  the  order. has  the 
whole  of  the  day  fixed  by  the  order  nm,  during  the  sittipg  of  the 
court,  to  show  cause.(i£^)  Unless  an  affidavit  of  the  service  of  the  order 
nisi  is  filed,  and  a  motion  is  made,  the  order  will  not  become  absolute, 
at  the  expiration  of  the  eight  days,  except  it  is  expressly  so  ordered,  al« 
though  no  cause  is  shown.(jr)  The  case  of  a  master's  report,  however, 
is  an  exception  ;  as  it  will  become  absolute  of  course  in  eight  days  af- 
ter the  entry  of  the  order  nisif  if  no  exceptions  are  filed  and  served 
within  that  time,  without  notice  or  further  order.(y) 

A  motion  to  make  the  order  nisi  absolute,  may  be  made  after  the  day 
given  to  show  cause ;  but  in  such  a  case  the  party  must  produce  npt 
only  an  affidavit  of  service  of  the  order,  but  also  a  certificate  from  the 
register  that  no  cause  has  been  shown  to  the  contrary.(;t^) 


SECTION  Til. 


OBDERS,   HOW    ENFORCED* 


Orders  are,  in  eeneral,  enforced  by  process  of  contempt.  The  171st 
rule  directs,  that  where  a  party  is  ordered  to  pay  the  costs  of  any  inter* 
locutory  proceedings,  and  no  time  of  payment  is  specified  in  the  order, 
he  shall  pay  them  wiihin  twenty  days  after  the  filing  of  the  taxed  bill 
and  affidavit,  and  service  of  a  copy  of  the  order  and  of  such' taxed  bill ; 
or  if  a  gross  sum  is  specified  in  the  order,  within  twenty  days  after  ser- 
vice  of  a  certified  copy  of  the  order.  And  if  he  neglects  or  refuses  to  pay 
such  costs  within  the  time  prescribed  as  aforesaid,  or  specified  in  the  or- 
der, the  adverse  party,  on  affidavit  of  the  personal  service  of  such  copies 
and  a  demand  of  payment,  and  that  such  costs  have  not  been  paid,  may 
have  an  ex  parte  order  to  commit  such  delinquent  party  to  prison. 

The  chancellor  has  decided  that  to  authorize  the  issuing  of  a  precept 
under  the  above  rule,  to  commit  a  party  to  prison  for  the  non-paymeni 
of  interlocutory  costs,  &x^.,  a  personal  demand  must  have  been  made  up^ 


(w)  1  Newl.  Pr.  S45.  (y)  Rule  110. 

(«)  Id.  346.  {z)  1  Newl.  846. 
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oa  the  party  himself;  and  that  a  demand  of  his  solicitor  is  not  suffi- 
cient.(a) 

It  is  necessary  that  the  person  serving  an  order  for  the  payment  of 
money  should  be  daly  authorized  to  demand  and  receive  the  money. 
Therefore,  if  the  order  is  served  by  any  ])erson  other  than  the  party 
who  is  entitled  to  receive  the  money,  or  his  solicitor,  such  person  should 
be  furnished  with  a  power  of  attorney  from  such  party,  or  his  solicitor, 
to  demand  and  receive  the  money  ;  which  should  be  shown  to  the  par- 
ty on  whom  the  order  is  served,  at  the  time  the  demand  is  made.(fr)  It 
seems,  however,  that  nithough  it  is  necessary,  in  order  to  found  process 
of  contempt,  for  disobedience  of  an  order  to  pay  money,  that  there 
should  be  proof  made  to  the  court  of  a  demand  made  by  a  person  au- 
thorized to  receive  it;(c)  general  evidence  of  such  authority  will  suffice; 
and  that  the  practice  of  the  court  does  not  require  formal  evidence  of 
that  duo  execution  of  ihe  power  of  attorney.(d) 

The  1 23d  rule  authorizes  any  decree  or  decretal  order  directing  the  pay- 
ment of  money,  or  nffecling  the  title  to  property,  if  founded  on  petition 
where  no  bill  is  filed,  to  be  enrolled  in  the  same  manner  as  other  de- 
crees, at  the  request  of  any  parly  interested. 

And  when  a  decretal  order  is  thus  enrolled,  of  course  it  is  to  be  en- 
orced  in  tiie  same  manner  as  decrees.(e) 

Although  an  order  which  has  been  made  must  be  obeyed,  yet  on  an 
application  against  a  person  guilty  of  a  breach  of  it,  the  court  will  give 
to  him  the  tenefit  of  the  fact  that  the  order  ought  not  to  have  been 
mad?.(/) 

Where  it  is  intended  to  enforce  an  order  against  a  person  not  afwrty 
to  the  record,  he  must  be  personally  served  with  the  order  directing  him 
to  pay  in  the  money  or  do  the  act  which  be  is  ordered  to  perform,  and 
then  upon  an  afBdavit  of  personal  service  of  that  order,  and  that  the  act 
has  not  been  performed,  or  tipon  production  of  the  register's  certificate, 
that  the  money  is  not  paid  in,  an  order  may  te  obtained,  upon  notice  of 
motion,  (which  notice  must  be  also  personally  served)  that  the  money 
may  be  jwid  in,  or  the  act  required,  done  within  a  limited  time,  or  that 
the  person  may  stand  committ€d.(§-)  This  order  is  usually  called  the 
order  nisi.    It  cannot  be  obtained,  however,  unless  there  has  been  a 


(a)  Lorton  w.  Seamen,  0  Paige,  600.  (d)  Sangar  ▼.  Gardiner,  C.  P.  Coo- 

{b)  3  Dan.  705.    And  aee  Anon.,   U    per's  Rep.  366. 
Ves.  207.  (e)  See  ante«  p.  440. 

(c)  WUkina  r.  Stevens,  19  Vea,  117.  (/)  Drewry  ▼.  Thacker,  Swaoat.  546. 

(g)  3  Dan.  371. 
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pfe^oQs  order  limiting  a  time  for  payment ;  (A)  except  in  the  case  of  a 
balance  due  to  a  solicitor  upon  taxation  of  his  bill.(t) 

The  order  7ii$i  having  heen  obtained  and  served  parsonalljr,  the  party 
prosecuting  the  contempt  may  apply  by  motion  ex  parte  that  the  con- 
temner may  stand  committed,  upon  producing  an  affidavit  of  personal 
service  of  the  order  nisi,  and  that  the  act  required  {to  bo  done  has  not 
been  performed,  or  the  register's  certificate  that  the  money  has  not  been 
paid  in.(A:) 


SECTION  VIII. 

OPENINQi   MODIFYING,   AND   DISCHARGING   ORDERS. 

Orders  maybe  opened,  varied,  and  discharged  upon  application  to 
the  court,  and  for  good  cause  shown,  such  as  mistake,  surprise,  irregu- 
larity, icc.{l)  Indeed,  it  is  a  general  rule  that  every  order  made  in  the 
progress  of  a  cause,  may  be  rescinded  or  modified,  upon  a  proper  case 
being  made  out.(m)  And  where  an  order  is  improper,  or  has  been  ob- 
tained through  inadvertence  or  mistake,  the  proper  course  is  for  the 
party  injured  to  apply  to  open  the  motion  or  vacate  the  order.(n)  In 
Isnard  v.  CazeauXfio)  where  an  order  had  been  obtained  on  an  ex  parte 
application,  giving  leave  to  the  complainant  to  prosecute  \u  forma  pau- 
peris, the  same  was  vacated  with  costs.  So,  orders  have  been  set  aside 
because  previous  similar  motions  for  the  same  orders  had  been  refused, 
with  costs,  and  those  costs  were  not  paid.(p) 

But  wliere  the  defendant  has  obtained  an  order  to  dissolve  an  injunc- 
tion, by  the  default  of  the  adverse  party,  after  due  notice  of  the  Appli- 
cation, the  court  will  not  vacate  such  order  merely  to  enable  the  com- 
plainant to  interpose  a  technical  objection  which  does  not  go  to  the 
merits  of  the  application.(9)  Neither  will  the  court  vncate  an  order  and 
cause  it  to  be  rensntered  as  of  a  more  recent  date,  for  the  purpose  of  en- 


(h)  Parkins   t.    Morris,  3   Dick.    089.  (m)  Ashe  v.  Mnnre,  9  Mor.  383. 

Collins  ▼.  Crarnpe,  3   M.id.   390.     San-  (n;  Hiubie  v.  E.lgariun,  3  Paige,  ^53. 

gar  V.  Gardiner,  C.  P.  Coop.  262.  (o)  I  Puiue,  31). 

(f)  See  Stocken   v.    Dawson,  7  Sim.  (p)  Killing  v.  Killing,  Mad.  &  Geld. 

547.  68. 

(k)  3  Dan.  872.  (q)  Champlin  ▼.  Mayor  of  New- York, 

(/)  Ashe  T.    Moore,   S   Marphy,  383.  3  Paige,  573. 
See  Faoniiig   t.  Dashaiiiy  4  Joha.  CIl 
Rep.  35. 
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abliug  a  party  to  appeal  therefrom^  after  the  time  for  appealing  has  ex** 
pired.(r) 

Nor  will  the  court  open  an  order  to  take  the  bill  as  confessed,  in  a 
foreclosure  suit,  or  in  any  other  case  in  which  the  defendant  has  an  in- 
terest to  delay  the  proceedingSi  on  a  mere  affidavit  of  merits ;  although 
the  default  is  excused.  But  the  sworn  answer  which  the  defendant  in- 
tends to  put  in  must  be  produced  ;  or  he  must  state  in  his  affidavit  or 
petition  to  open  the  default,  the  nature  of  his  defence  and  his  belief  in 
the  truth  of  the  matters  constituting  such  defence.(«)  The  affidavit  of 
the  solicitor  showing  a  meritorious  defence^  and  the  nature  of  it,  is  not 
sufficient  unless  he  is  himself  acquainted  with  the  facts ;  and  even  then 
a  sufficient  excuse  must  be  shown  for  not  producing  the  affidavit  or 
sworn  answer  to  the  defendant.(/) 

An  order  or  decree  by  consent  cannot  be  modified  or  varied  in  an  es- 
sential point,  without  the  assent  of  both  parties.(u) 

Orders  of  course^  when  actually  entered,  cannot  be  vacated  except  on 
spspial  cause  shown.  Thus,  in  Cowen  v»  Bullj{v)  it  was  held  that  a 
party  who  had  entered  an  order  that  the  defendant  appear,  or  that  an 
attachment  issue  against  him,  could  not  enter  a  common  order  vacating 
that  order,  and  requiring  the  defendant  to  appear,  or  that  the  bill  be 
taken  as  confessed. 


(r)  Towntend  r.  Townsend,  2  Paige,  (0  Id.  ib. 

413.  (u)  Leiteh  t.  Coinp8ton.4  Paige,  476. 

(.f)  Hunt    ?.  Wallia,    6    Paige,    371.  (v)  In  chan'y  18  iao.  1830.    Ea  reL 

Weiit  T.  Cniger,  6  id.   194.  1.  Rhoadet,  Esq. 
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CHAP.     IV. 

AFFIDAVITS. 

Sect.  L  Nature  and  Uses. 

2.  Bt  whom  to  bk  Made. 

3.  Form  and  REautsiTEs. 

4.  Before  whom  to  be  Sworn. 
6.  Filing  and  Marking. 


SECTION   I. 


NATtTRB   AND   USES. 


An  affidavit  is  an  oath  in  writingi  sworn  to  before  some  person  who 
has  authority  to  administer  an  oath. 

Affidavits  are  generally  resorted  to  in  support  of,  and  in  opposition 
to,  motions  and  petitions,  or  for  certifying  the  service  of  process,  no* 
tioes,  &c.  They  may  also  be  used  in  support  of  the  bill  or  of  the  de- 
fendant's answer.  Notwithstanding  an  answer  from  the  defendant  on 
oath  is  waived  by  the  bill,  the  defendant  has  a  right  to  put  in  his  answer 
on  oath  for  the  purpose  of  moving  for  the  dissolution  of  an  injunction,  or 
the  discharge  of  ane  exeai^{a)  But  where  an  answer  on  oath  is  waived, 
it  will  not  be  a  matter  of  course  to  dissolve  the  injunction  or  discharge 
the  ne  exeat  on  the  oath  of  the  defendant ;  provided  the  material 
facts  on  which  the  injunction  or  ne  exeat  rest  are  verified  by  the  af- 
fidavit of  a  credible  and  disinterested  witness  annexed  to,  and  filed  with, 
the  bill.(6)  But  where  the  whole  equity  of  the  bill  is  denied  by  the 
sworn  answer  of  the  defendant,  and  no  affidavit  of  a  disinterested  wit- 
ness is  annexed  to  the  bill,  the  injunction  will  be  dissolved  on  bill  and 
answer.(c) 


(a)  Rale  35.    Sm  Dougny   ▼.    Top-        {h)  Rale  37. 
ping,  4  Paigs,  94.  (c)  ManolMitsr  r.  Dey,  e  Ptigt,  895. 
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Where  the  complainant  waives  an  answer  on  oath,  and  relies  upon 
the  affidavits  of  third  persons  annexed  to  his  bill,  to  sustain  an  injunc- 
tion, in  opposition  to  the  defendant's  answer  on  oath  denying  the  equity 
of  the  bill,  the  defendant,  on  an  application  to  dissolve  the  injunction, 
may  also  read  the  affidavits  of  third  persons  in  support  of  his  answer«(cl) 

But  where  a  preliminary  injunction  is  granted  absolutely,  in  the  first  in- 
stance, and  the  defendant  applies  to  have  it  dissolved  on  the  ground  that 
the  whole  equity  of  the  bill  is  denied  by  the  answer,  he  cannot  be  allow- 
ed to  read  affidavits  in  support  of  his  answer,  except  where  the  answer 
itself  is  not  conclusive,  under  the  last  clause  of  the  37th  rule.(e)  Where, 
however,  the  complainant  is  directed  to  give  notice  of  his  application  for 
an  injunction,  or  where  defendant  is  required  to  show  cause  why  a 
preliminary  injunction  should  uot  be  granted,  the  defendant  may  intro- 
duce affidavits  to  show  that  the  injunction  should  not  be  granted.  And 
hemayilse  such  affidavits  in  a  case  of  that  kind,  although  he  has  put  ia 
his  answer  denying  the  whole  equity  of  the  bill,  or  has  neglected  to  an- 
swer the  bill  fully,  so  that  his  answer  is  liable  to  exceptions  for  insuffi- 
ciency.(/) 

If  an  answer  on  oath  has  not  been  waived  as  to  one  of  (he  defendants, 
the  complainant,  upon  an  application  to  dissolve  the  injunction,  will  not 
be  permitted  to  read  the  affidavits  annexed  to  the  bill,  for  the  purpose 
of  contradicting  the  positive  answer  of  that  defendant  on  oath.(^) 

On  a  motion  for  a  receiver,  the  answer  of  a  defendant,  if  a  material 
co-defendnut  has  not  answered,  is  regarded  merely  as  an  affidavit,  and 
the  complainant  may  read  affidavits  against  it.(A) 

A  motion  for  a  commission  to  examine  a  witness  abroad,  in  aid  of  an 
action  at  law,  must  be  supported  by  an  affidavit  stating  the  name  of  the 
witness,  and  the  points  to  which  he  is  to  be  examined.(i) 

By  one  of  the  English  orders  of  1828,  (Ord.  lxv.)  all  affidavits  which 
have  been  previously  made  and  read  in  court,  upon  any  proceeding  in 
a  cause  or  matter,  may  be  used  before  the  master.  The  converse  of  this 
rule  however,  has  not  been  adopted,  and  affidavits  used  before  the  mas- 
ter can  only  be  read  in  court  upon  exceptions  or  appeals  from  the  roas- 
ter's determination,  and  not  to  found  any  new  order  or  process  of  the 
^  court,(fc) 


(«0  Haiffht  T.    Case,    4    Paige,  025.        (g)  Haight  ▼.  Case,  4  Paiffe.  535. 
Brown  ▼.  Haff,  5  id.  235.  (A)  Kershaw  v.  Mathews,  L  Rtisa.  361. 

(e)  Village   of  Seneca   Falls  t.  Mat*        (t)  Mendizabel  t.    Machado,  9  Sim. 
thews,  9  Paige,  504.  &  Siu.  483. 

(/)  Id.  ib.  (k)  3  Dan.  843. 
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SECTION   II. 


BT   WHOM  TO   BE   MADE. 


Affidavits  may  be  made  by  the  parties  in  the  suit  during  the  progress 
thereof;  but  they  can  only  be  read  on  motions,  &c.  They  are  inadmis- 
sible as  evidence  at  the  hearing.(Z) 

The  general  rule  is,  that  an  affidavit  should  be  made  by  the  person 
who  has  a  personal  knowledge  of  the  facts  ;*  unless  a  good  reason  is 
shown  for  its  being  made  by  some  other  person.(m)  But  upon  suffi- 
cient cause  shown,  a  substituted  affidavit  by  another  person  will  be 
allowed,  as  where  the  party  is  sick  or  absent,  and  where  the  suit  is  con- 
ducted by  an  agent  or  attorney  in  fact.(n) 

An  affidavit  to  set  aside  proceedings  for  irregularity  should  be  made 
either  by  the  party  or  his  solicitor.  The  affidavit  of  the  counsel  is  not 
sufficient,  unle^  a  good  reason  is  shown  for  not  producing  the  affidavit 
of  the  party  or  his  solicitor.(o) 

In  fact,  whenever  the  affidavit  relates  to  the  proceedings  in  the  cause, 
the  affidavit  should,  in  general,  be  made  either  by  the  solicitor,  or  by  his 
clerk  who  has  had  the  principal  management  of  the  cause. 

But  upon  an  application  to  open  an  order  taking  the  bill  as  confessed, 
in  a  foreclosure  suit,  the  affidavit  of  the  solicitor,  showing  a  meritorions 
defence,  and  the  nature  thereof,  is  not  sufficient,  unless  he  is  himself  ac- 
quainted with  the  facts ;  and  even  then  a  sufficient  excuse  must  be  shown 
for  not  producing  the  affidavit  or  sworn  answer  of  the  defendant.(p) 

An  affidavit  by  the  solicitor  of  a  defendant  in  an  original  suit,  that 
"  he  expects  and  verily  believes  the  answer  to  a  cross-bill  for  discovery 
may  furnish  a  material  defence,"  is  sufficient,  without  requiring  an  affi- 
davit by  the  party  himself.(9) 

On  an  application  for  a  writ  of  ne  exeat  by  a  wife  against  her  husband, 
pending  a  suit  for  alimony,  &c.,  her  affidavit  is  admissible ;  the  pro- 
ceedings being  ex  partem  and  the  wife  considered  in  that  respect  as  inde- 
pendent of  her  husband.(r) 


(0  1  Lill.  44.  (o)  The  People  t.  Spalding,  S  Paige, 

(m)  See  Barry  ▼.  Cane,  3  Mad.  Rep.  326. 
478  An.  ip)  Hunt  t.  Wallie,  6  Paige,  371. 

(n)  Marray  ▼.   Kirkpatrick,   1  Cowen,        (q)  Lowe  ▼.  Firkins,  1  McCIe.  10. 
SIO.  (r)  Denton  t.  Denton,  1  Paige,  441. 
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SECTION  in. 

FORM   AND   REQUI8ITEB. 

Title.]  An  affidavit  must  be  correctly  entitled  in  the  cause  or  matter 
in  which  it  is  made ;  for  an  affidavit  made  in  one  cause  cannot  be  read 
for  the  purpose  of  obtaining  an  order  in  another.(«)  II  tvili  be  sufficient, 
however,  if  it  was  correctly  entitled  when  it  was  sworn,  although  the 
title  of  the  cause  may  have  been  altered  by  subsequent  amendmeDt.(/) 
But  a  writ  of  ne  exeat  cannot  be  obtained  upon  an  affidavit  sworn  to  be. 
fore  the  bill  is  filed ;  for  no  indictment  for  perjury  could  be  preferred 
on  such  an  affidavit,  as  there  was  not,  when  it  was  sworn,  any  cause  or 
proceeding  depending  in  court  respecting  the  subject  of  the  affidavit(ii) 

Although,  in  ordinary  cases,  the  court  will  disregard  the  misentitling 
of  a  paper,  which  could  not  have  misled  the  opposite  party,  it  is  othe^ 
wise  as  respects  affidavits ;  because  the  misentitling  of  an  affidavit  will 
exempt  the  deponent  from  the  punishment  of  peijury,  although  his  oath 
is  false.(t;) 

In  proceedings  as  for  a  contempt,  against  a  party  to  the  suit,  to  com- 
pel the  appearance  or  answer  of  a  defendant,  or  to  enforce  the  perfonn- 
ance  of  a  decree  or  order,  the  affidavits,  as  well  after  as  before  the  order 
for  an  attachment,  should  be  entitled  in  the  original  cause.(tr)  In  pro- 
ceedings as  for  contempts,  against  witnesses  or  others  who  are  not  parties 
to  the  suit,  the  affidavits  previous  to  the  order  for  the  attachment  should 
be  entitled  in  the  original  cause;  and  all  subsequent  affidavits  should  be 
entitled  in  the  name  of  the  people  on  the  relation  of  the  party  prosecut- 
ing the  attachment.(:r) 

In  prosecutions  for  criminal  contempts,  all  affidavits  subsequent  to  the 
order  for  an  attachment,  or  to  show  cause,  should  be  entitled  in  the  name 
of  the  people.(y) 

In  entitling  affidavits,  the  complainant's  name  must  alwajrs  be  placed 
fir8t.(*ar) 

Where  there  are  several  defendants,  and  there  is  but  one  suit  pending 


(f)  Lumbrozo  ▼.  White,  1  Dick.  150.  {w)  Stafford  T.  Brown,  4  Paige,  900. 

(0  Hawes  y.  Bamford,  9  Sim.  653.  (jc)  Id.  ib. 

(tt)  Hughes  ▼.  Ryan,  1   Beat.  337.  (y)  Id.  ib. 

Anon.  Mad.  &,  Geld.  276.  {x)  Rule  06. 
(v)  Hawley  y.  Donnelly,  8  Paige,  416. 
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between  the  complaiuant  and  the  defendant  first  named  therein  with  oth- 
ers, it  is  sufficient,  in  the  entitling  of  an  affidavit,  to  entitle  it  in  the  name 
of  the  complainant  against  the  first  defendant,  and  others,  without  set- 
ting forth  the  names  of  all  the  defendants  at  length. (a) 

Venue.]  After  the  title,  follows  the  venue  ;  which  states  the  coun- 
ty in  which  the  affidavit  is  sworn  to,  thus :  '*  Saratoga  county ,  ss,,  or  Ciii/ 
and  county  of  New  York,  ss :  This  is  an  essential  part  of  an  affidavit. 

Names,  ^c.  of  deponents^]  In  all  affidavits,  the  true  place  of  resi- 
dence, description,  and  addition  of  the  deponent  must  be  inserted.(&) 
This  rule,  however,  does  not  apply  to  affidavits  by  parlies  in  the  cause  who 
may  describe  themselves  in  the  affidavit,  as  the  above  named  complain- 
ant, or  defendant,  without  specifying  any  residence  or  addition,  or  other 
description.  And  even  where  a  complainant  so  described  himself  in  an 
affidavit,  and  it  appeared  upon  inspecting  the  office  copy  of  the  bill  that 
no  addition  had  been  given  to  him  in  the  bill,  the  affidavit  was  consider* 
ed  snffic}ent.(c)  In  the  case  last  referred  to,  there  were  several  com- 
plainants, and  the  person  making  the  affidavit  described  himself  as  "the 
above  named  complainant,"  and  it  was  objected  that  he  ought  to  have  call- 
ed himself  "  one  of  the  above  complainants,"  but  the  objection  was 
overruled. 

An  affidavit  of  several  persons,  by  the  manner  of  wording  it,  may  be 
made  either  join/  and  several  or  joint  or  several ;  and  great  care  and 
exactness  ought  to  be  observed  in  drawing  them,{d) 

Where  the  affidavit  is  made  by  one  person  only,  it  begins  thus  :  "  A. 
B.  of [deponenfs  residence,]  merchant,  [or  other  proper  addition,]  be- 
ing duly  sworn,  deposes  and  says,  that,"  6cc.  proceeding  with  the  sub- 
stance of  the  affidavit.    When  made  by  more  than  one  person,  the  form 

is,  "A.  B.  of ,  and  CD.  of ,  being  duly  sworn,  severally 

depose  and  say;  and  first,  this  deponent  A.  B.  for  himself  says  thai," 
&c.  *'  and  this  deponent  C.  D.  for  himself  says  that,"  &c. ;  and  if  there 
be  any  facts  to  which  both  of  them  can  swear,  then,  "  and  these  depo- 
nents A.  B.  and  C.  D.  severally  say  that,"  <fcc. 

Substance  of.]  An  affidavit  must  be  true  in  substance,  with  all  neces- 
sary circumstances  of  time  and  place,  manner,  and  other  material  inci- 
dents. It  must  also  be  sufficient  to  sustain  the  case  made  by  the  motion 
or  petition  of  which  it  is  the  ground  work.(e)    It  must  set  forth  the  mat- 


(fl)  While  V.  H«!8S,8Paiflre,  544.  (e)  Crockert  r.  Biahton,  2  Mad.  446. 

{b)  Hinde,  451.    Prac.  Reg.  9.    2  Arch.  (d)  Harr.  Pr.  (Nevvl.  ed.)  339. 

Pr.  319.  («)  Hinde,  451. 
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ter  positively,  and  all  material  circumstances  attending  it,  that  the  court 
may  judge  whether  the  deponent's  conclusion  be  just  or  noc.(/) 

Where  the  deponent  swears  to  words  spoken,  the  addition  of,  ^  or  to 
that  effect,"  is  a  proper  precaution.(;g-) 

It  is  to  be  observed,  particularly,  that  every  affidavit  of  service  of 
writs,  or  of  orders,  upon  which  process  of  contempt  is  to  be  founded, 
must  truly  and  fully  prove  good  service ;  and  that  if  the  complainant's 
name,  the  court,  the  return  of  the  writ,  or  any  thing  material  be  omit- 
ted, no  attachment  can  be  thereupon  regularly  issued ;  for  until  a  due 
service  be  shown,  no  contempt  appears  to  the  court.(A) 

An  affidavit  by  the  defendant  that  he  has  a  good  defence,  without  sta* 
ting  the  nature  and  substance  of  it,  is  not  sufficient.(i)  In  fact,  it  is 
not  the  practice  of  the  court  to  receive  a  general  affidavit  of  merits. 

The  party  must  state,  upon  oath,  what  such  merits  are,  to  enable  the 
court  to  see  whether  they  are  not  merely  imaginary ;  and  in  order  that 
the  deponent  may  be  liable  to  punishment  for  perjury  if  his  affidavit  is 
false.(&) 

An  affidavit  must  be  pertinent  and  material,  without  needless  tautolo- 
gy and  impertinent  matter,  or  other  prolixit]es.(/)  Scandalous  and  im- 
pertinent matters  should  be  carefully  avoided  ;  and  if  any  such  is  inser- 
ted, exceptions  may  be  taken  to  the  affidavit  in  the  same  manner  as  ex- 
ceptions to  an  answer  for  insufficiency,(m)  and  may  be  submitted  to  in 
like  manner  and  within  the  same  time.  If  not  submitted  to,  such  ex- 
ceptions must  be  referred  in  the  same  manner,  or  they  will  be  consider- 
ed as  abandoned.(n) 

But  a  reference  is  not  the  only  method  of  getting  rid  of  scandalous 
or  impertinent  matter  in  an  affidavit.  It  has  been  decided  by  the  chan- 
cellor, that  the  object  of  the  reference  of  exceptions,  under  the  63d 
rule,  was  for  the  relief  of  the  court ;  and  that  it  is  perfectly  competent 
for  the  court,  if  it  chooses,  to  do  so,  upon  the  mere  examination  of  an 
affidavit  read  before  it  on  a  moti<NQ,  to  order  scandalous  or  impertinent 
matter  contained  therein,  to  be  expunged,  without  a  reference  to  a  mas- 

ter.(o) 

A.  party  who  makes  an  affidavit  to  oppose  a  motion,  is  only  authorized 
to  state  the  facts ;  and  it  is  scandalous  and  impertinent  to  draw  infer- 


(/)  1  New.  Abr.  66.  (k)  Meaeh  t.  Chappell,  id.  135. 

(g)  Ayliffe  t.  Murray,  3  Atk.  60.  (0  W.  ib. 

(X)  Hinde,  453.  im)  See  ante,  p.  809. 

(t)  Sea  Ins.  Co.  v.  SteJ^bina,  8  Paige,  (n)  Role  63. 

553.  (o)  Powell  v.  Kane,  5  Paige,  805. 
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«nces  or  state  arguments  in  the  affidavit,  reflecting  on  the  character,  or 
impeaching  the  motives,  of  the  adverse  party  or  his  solicitor.(}>) 

The  court  will  not  refer  an  affidavit  for  impertinence  merely,  where 
it  is  not  also  scandalous,  after  such  affidavit  has  been  answered.(9) 

The  solicitor  who  draws  an  affidavit  containing  scandalous  or  imper- 
tinent  matter  is  personally  liable  for  the  costs  of  expunging  it,  and  ought 
to  be  charged  therewith  in  the  first  instance,  although  his  client  is  also 
liable  to  the  adverse  party  for  such  costs.  And  if  the  solicitor  is  com- 
pelled to  pay  them,  he  has  no  l^;al  or  equitable  claim  upon  his  client  to 
refund  the  amount.(r)  Accordingly,  where  a  whole  petition  was  re- 
cited in  an  affidavit  of  service,  the  costs  were  ordered  to  be  paid  out  of 
the  solicitor's  own  pocket.(5) 

The  above  remarks  apply  only  to  scandal  or  impertinence  in  affidavits 
used  befcfre  the  court.  Where  scandalous  or  impertinent  matter  occurs 
in  an  affidavit  used  before  a  master^  the  method  of  getting  it  expunged 
is  pointed  out  in  the  106th  rule,  and  has  been  alluded  to,  ante,  p.  543. 

Affidavits  ought  to  be  fairly  and  legibly  written,  in  one  hand,  without 
blots  or  interlineations  of  any  words  of  substance ;  otherwise  the  officer 
administering  the  oath  may  refuse  to  swear  them,  or  the  register,  ice. 
may  refuse  to  file  them.(^)  Where,  however,  small  blots  or  interline- 
ations happen,  the  officer  usually  marks  them,  in  the  margin,  with  his 
initials.(u) 

Conclusion.]  After  the  substance  of  the  affidavit  has  been  stated,  the 
affidavit  usually  concludes  with  a  denial  of  any  further  knowledge  on 
the  subject,  thus :  "  And  further  this  deponent  saith  not."  This  for- 
mality, however,  is  not  essential  to  its  validity. 

Signature,]  The  person  swearing  to  an  affidavit  must  subscribe  his 
name,  at  the  foot  thereof,  on  the  right  side. 

0€Uh  and  Jurat.]  The  oath  administered  to  the  deponent,  by  the  offi« 
cer  is  as  follows :  "  You  swear  that  the  contents  of  this  affidavit  by  you 
subscribed  are  true.  So  help  you  God."  If  the  deponent  is  a  Quaker, 
the  words  are,  "  You  solemnly,  sincerely,  and  truly  declare  and  affirm," 
&c. — omitting  the  words  "  so  help  you  God." 


(p)  Powell   T.    Kane,  5  Paige,  265.        (i)  Ex  parte  Smith,  1  Atk.  139. 
(q)  Matter   of  Barton,  1    Ruet.    380.        (0  Rale  95.     Hinde,  451. 
(r)   PoweU  ▼.  Kane,  supra.  (a)  Hinde,  451. 
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The  oath  having  been  admiaistered,  the  officer  certifies  that  fact  in  a 
jurat,  written  upon  the  left  side  of  the  paper^  in  this  form : 

Sworn  to  [or  affirmed]  before  me 

this    .  ^ day  of   , 

1843. 

J.  K.,  Master  in  Ch'y- 


If  the  affidavit  is  made  by  two  or  more  persons,  the  form  of  the  jurat 
is:  "The  above  named  deponents,  A.  B.  and  C.  D.,  were  severally 
sworn  this day  of ,  1843,  before  me."(t;) 

Where  an  affidavit  is  sworn  to  by  a  person  who  has  been  found  by 
the  inquisition  of  a  jury  to  be  a  lunatic,  the  officer  before  whom  the 
same  is  sworn  should  state  in  the  jurat,  that  he  has  examined  the  depo- 
nent for  the  purpose  o  ascertaining  the  state  of  his  mind,  and  that  he 
was  apparently  of  sound  mind,  and  capable  of  understanding  the  nature 
and  contents  of  the  affidavit.(tr) 

If  the  deponent  is  blind,  the  officer  should  eertify,  in  the  jurat,  that 
the  affidavit  was  carefully  and  correctly  read  over  to  him,  in  the 
presence  of  such  officer,  before  he  swore  to  the  same.(^) 

Any  irregularity  in  the  form  of  the  affidavit  or  of  tlxe  jurat,  will  be  a 
ground  for  the  court  refusing  to  hear  it  read.(y) 


SECTION   IV. 


BEFORE    WHOM    TO  BE   SWORN. 


Affidavits  to  be  read  in  this  court  mav  be  sworn  to  before  either  of 
the  following  officers  :  a  judge  of  any  court  of  record,  any  circuit  judge, 
supreme  court  commissioner,  commissioner  of  deeds;  clerks  of  any 
court  of  record,  a  master  or  examiner  in  chancery,  the  register  or  assistant 
register,  or  any  commissioner  appointed  by  the  court  of  chancery  for 
that  purpose.(z)      The  act  of  May  7th,  1840,(a)  however  abolishes  the 


(v)  See  2  Arch.  Px.  330.  literate  persons  and   persons*  of   weak 

{w)  Matter  of  Chuttie,  5  Paige,  242.  minds,  &c.  ante,  154, 155. 

Matter  of  Cross,  in   Chancy,  March    1,  (y)  Hinde,  452. 

1842.  (z)  2  R.   S.  284,  ^^  50,  51,  (ongi- 

(x)  Id.   ib.     See   further,    as    to   the  nal,  ^^  49,  50.) 

method  of  administeciog  the  oath  to  il-  (a)  Laws  of  1840,  p.  187. 
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office  of  commissioner  of  deeds,  aud  confers  their  powers  and  duties 
upon  justices  of  the  peace.  But  the  act  does  not  affect  such  commis- 
sioners as  were  in  office  at  the  time  the  act  passed.  They  may  contin- 
ue to  take  affidavits  until  the  expirtion  of  their  terms  of  office. 

It  has  been  decided  that  under  the  section  of  the  statute  above  refer- 
red to,  an  affidavit  may  be  sworn  to  before  a  state  senator ;  he  being 
ex  officio  a  judge  of  the  court  for  the  correction  of  errors,  which  is  a 
court  of  record.(6) 

An  affidavit  cannot  be  sworn  to  before  the  solicitor  of  either  of  the 
parties  in  the  cause.(c) 

But  the  rule  is  confined  to  the  solicitor  on  record.  An  affidavit  may 
be  sworn  to  before  an  officer  who  is  counsel  for  one  of  the  parties,  or  is 
a  partner  of  the  solicitor  in  the  cause.(rf)  The  provision  of  the  revised 
statutes  prohibiting  a  master  from  acting  as  such  in  a  cause  in  which  he 
is  counsel,  does  not  extend  to  the  mere  taking  of  an  affidavit.(6) 

It  is  to  be  observed  that  whenever  an  affidavit  is  sworn  to  before  a 
local  officer,  it  must  be  sworn  to  within  the  district  for  which  the  offi- 
cer was  appointed.  The  chancellor,  vice  chancellors,  judges  of  the 
supreme  court,  and  circuit  judges,  may  administer  an  oath  in  any  part 
of  the  state ;  so  may  masters  and  examiners,  the  register  and  assistant 
register  in  chancery,  and  the  clerks  of  the  supreme  court,  commission- 
ers appointed  by  this  court,  and  supreme  court  commissioners.  Justices 
of  the  peace,  judges  and  clerks  of  courts  of  common  pleas  and  other 
local  courts,  and  commissioners  of  deeds,  can  only  administer  oaths 
within  the  county  or  city  for  which  they  were  appointed. 

None  of  the  officers  authorized  by  the  statute  to  take  affidavits  within 
this  state  can  take  them  in  another  state. 

The  revised  statutes  prescribe  the  method  of  taking  and  authenticating 
affidavits  in  other  states  and  counties,  so  that  they  may  be  read  in  this 
court,  as  follows :  1.  The  affidavit  must  be  certified  by  some  judge  of 
a  court  having  a  seal,  to  have  been,  subscribed  and  taken  before  him, 
specifying  the  time  and  place  where  taken :  2.  The  genuineness  of  the 
signature  of  such  judge,  the  existence  of  the  court,  and  the  fact  that 
such  judge  is  a  member  thereof,  must  be  certified  by  the  clerk  of  the 
court,  under  the  seal  thereof.(/) 

The  chancellor  has  decided  that  where  nothing  appears  to  show  that 


{h)  Craig  ▼.  Briggs,  4  Paige,  548.  (c)   Id.    ib.     McLaren   v.   Charrier,   S 

(c)  See  Matter  of  Cross,  in  Chan'y     Paige,  630. 

March  1,  1843.  (/)  2  R.  S.  396,  ^  33,  (orig.  ^  25.) 

(d)  The  People  y.  SpaWing,  2  Paige, 
326. 
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an  affidavit  was  taken  out  of  the  jurisdiction  of  the  officer  before  whom 
it  was  sworn,  it  will  be  presumed  to  have  been  taken  within  the  limits 
of  his  jurisdiction.(g^)  An  affidavit  taken  before  a  commissioner  of 
deeds  defctcto^  for  a  city,  who  is  exercising  such  office  under  color  of 
an  appointment  by  the  governor  and  senate,  may  be  read  in  a  suit  in 
this  court ;  and  the  court  will  not  inquijre  collaterally  into  the  legality 
of  such  appointment.(A) 


SECTION   V. 

FILING  AND  MARKING   AFFIDAVITS. 

All  affidavits  which  have  been  used  in  court  must  be  filed  in  the  office 
of  the  register  or  clerk  at  the  place  where  the  order  or  decree  founded 
thereon  is  entered.  On  entering  common  orders  which  require  an  affi> 
davit  to  justify  their  entry,  the  affidavit  must  be  previously  filed.  And 
upon  entering  decrees,  or  special  orders,  the  successful  party  files  the 
affidavits  used  by  him ;  which  are  also  to  be  marked  by  the  register  or 
clerk,  as  having  been  read ;  but  the  affidavits  on  the  other  side  need  not 
be  filed  or  marked.    Nor  need  affidavits  used  before  a  master  be  filed. 

Where  a  party  opposing  a  motion  or  petition  has  affidavits  to  read  in 
opposition,  and  the  application  is  decided  in  his  favor,  upon  the  open- 
ing of  the  case,  on  the^  papers  of  the  adverse  party,  if  he  desires  to  have 
the  benefit  of  his  affidavits,  upon  appeal,  he  should  have  them  entered 
in  the  minutes  of  the  court  beloW|  and  marked  as  read.(t) 


Ig)  Parker  v.  Baker,  8  Paige,  438.        (0  Bloodgood  r.  Clark,  4  Paige,  574. 
(A)  Id.  ib. 
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CHAP.  V. 
INJUNCTIONS. 

« 

Sect.  1.  Nature  and  Usks. 

2.  Different  Kinds  of. 

3.  In  what  cases  Granted,  and  against  Whom. 

4.  Form  of. 

5.  How  Obtained  and  Issued. 

6.  To  STAY  Proceedings  at  Law. 

7.  Service  of. 

8.  Effect  of. 

9.  Breach  of. 

10.  Dissolving. 

11.  Reviving,  and  Continuing. 

12.  Discharging  for  Irregularity. 


SECTION     L 

nature  and  uses  of  injunctions. 

A  writ  of  injunction  may  be  described  ns  a  judicial  process  whereby 
a  party  is  required  to  do  a  particular  thing,  or  to  refrain  from  doing  a 
particular  thing,  according  to  the  exigency  of  the  writ.(a)  The  object 
of  this  process,  which  is  extensively  used  iu  equity  proceedings,  is  gen- 
erally preventive  and  protective,  rather  than  restorative  ;  though  it  is 
by  no  means  confined  to  the  former.(6)  It  seeks  to  prevent  a  meditat- 
ed wrong,  more  often  than  to  redress  an  injury  already  done.    It  is  not 


{a)  Gilb.  For.  Rom.  193,  194.     Eden  an  act  which  it  eateema  contrary  to  oqut« 

on  Injunc.  390.     Mr.  Jeremy  deiinea  an  ty    and    good    conscience.     Jer.    Equity 

injunction  to  be  a  writ  framed  according  Jurisprudence,  307. 
to  the  circumstances  of  the  case,  com-        {b)  3  Story's  Eq.  Juris.   155,  6.     Gilb. 

manding  an  act  which  this  court  regards  For,  Rom.  oh.  11,  p.  193, 194. 
as  essentia]  to  justice ;  or  restraining 


7 


608  INTERLOCUTORY  APPLICATIONS,  &c.  [Book  III. 

confined  to  cases  falling  within  the  exercise  of  the  concurrent  jurisdic- 
tion of  the  court ;  but  it  equally  applies  to  cases  belonging  to  its  ex- 
clusive and  auxiliary  jurisdiciion.(c) 

The  most  common  kind  of  injunctions  is  that  which  operates  as  a  re- 
straint upon  the  party  in  the  exercise  of  his  real  or  supposed  rights ; 
and  this  is  sometimes  called  the  remedial  writ  of  injunction.  The  other 
sort  commanding  an  act  to  be  done,  is  sometimes  called  the  judicial 
writ,  because  it  issues  after  a  decree,  and  is  in  the  nature  of  an  execu- 
tion to  enforce  the  same;  as  for  instance  it  may  contain  a  direction  to 
the  party  defendant  to  yield  up,  to  quiet,  or  continue,  the  possession  of 
lands  or  other  property  constituting  the  subject  matter  of  the  decree,  in 
favor  of  the  other  party.(d) 


SECTION    11. 

DIFFERENT    KINDS   OF   INJUNCTIONS. 

Injunctions  are  either  provisional^  general,  or  perpetual.[e) 

1.  Provisional  inju7ictions*]  Provisional  injunctions  are  such  as  ape 
to  continue  until  the  coming  in  of  the  defendant's  answer;  or  until  the 
hearing  of  the  cause  ;  or  until  the  master  has  made  his  report.(/)  In- 
junctions of  this  nature  are  either  preliminary ,  or  temporary. 

Preliminary  injunctions*  In  many  cases  where  the  complainant's 
bill  asks  for  a  perpetual  injunction,  it  may  be  necessary  to  stay  the  pro- 
ceedings of  the  defendant  during  the  pendency  of  the  suit.  For  this 
purpose  a  preliminary  injunction  may  be  issued ;  but  the  bill  should 
contain  a  formal  prayer  for  it.(g) 

The  final  injunction,  in  many  cases,  is  a  matter  of  strict  right  and 
granted  as  a  necessary  consequence  of  the  decree  made  in  the  cause. 
On  the  contrary,  a  preliminary  injunction  before  answer,  rests  in  the 
discretion  of  the  court ;  and  ought  not  to  be  granted  unless  the  injury 
is  pressing,  and  the  delay  dangerous. (A)    There  are  many  cases  in  wliich 


(c)  Jer.  Eq.  Jurisp.  808.  {g)  Walker  y.    DeVereux,    4    Paige, 

\d)  2  Story's  Eq.  Jurisp.  155.  229. 

(c)  In  England,  injunctions  are  again  {h^  New- York  Printing  Co.  y.  Fitch, 

divided  into  common  or  special.    Here,  1    Paige,    97.      Preliminary     injunctions 

the  writ  is  always  special — the  common  are   allowed  in    order  to  prevent  imme- 

injunction  being  unknown  to  our  prac-  diate  injury;  not  remote  and  contiogeni 

tice.  damage.     t)ity   of  Rochester    v.   Curtis*, 

(/)  3  Dan.  275.  1  Clarke,  836. 
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a  complainant  would  be  entitled  to  a  perpetual  injunction  at  the  hear- 
ing, where  it  would  be  improper  to  grant  him  a  preliminary  injunction. 
Thus,  it  will  no(  be  granted  to  restrain  a  party  from  running  a  steamboat 
and  landing  passengers  at  the  dock  of  another.(i)  So,  on  filing  a  bill 
against  the  president  and  directors  of  an  incorporated  company,  charg- 
ing them  with  a  fraudulent  abuse  of  their  trust,  in  the  election  of  di- 
rectors, a  preliminary  injunction  will  not  be  issued  before  the  coming 
in  of  the  answers,  to  restrain  the  new  directors,  whose  election  was 
colorable  in  law,  from  the  exercise  of  their  powers ;  there  not  being  an 
impending  mischief  irreparable  in  case  of  deIay.(A:)  And  for  the  same 
reason  the  court  will  not  grant  a  preliminary  injunction  to  stay  the  ^de- 
fendant from  selling  the  complainant's  farm  upon  execution,  where  the 
bill  alleges  that  the  judgment  is  not  a  l^al  lien  on  the  premises  ;  as  a 
notice  of  the  pendency  of  the  suit,  filed  in  the  clerk's  office,  is  all  that  is 
necessary  to  make  any  decree  which  may  be  obtained  in  the  cause,  bind- 
ing upon  the  purchaser  under  the  execution.(/) 

And  the  rule  is  laid  down  by  the  chancellor,  that  a  preliminary  in- 
junction ought  not  to  be  granted  before  answer,  unless  it  is  necessary  to 
protect  some  interest  or  right  of  the  complainant  which  maybe  injured, 
impaired  or  endangered  by  the  proceedings  of  the  defendant  in  the 
meantime ;  as  it  frequently  turns  out  when  the  answer  comes  in,  or  at 
the  hearing  that  the  sole  object  of  obtaining  the  preliminary  injunction 
was  to  embarrass  the  defendant's  proceedings,  and  thus  compel  a  com- 
promise.(m) 

But  where  by  the  delay  the  injury  might  be  irreparable,  a  prelimina* 
ry  injunction  will  be  granted ;  as,  for  example,  where  hydraulic  works 
are  erected  by  different  persons  on  both  banks  of  a  private  stream,  and 
the  owner  of  the  mill  on  either  side  attempts  to  deprive  the  other  of  the 
use  of  an  equal  share  of  the  water  of  which  he  has  been  in  the  quiet  en- 
joyment and  thus  destroy  his  mills.(n) 

So  a  preliminary  injunction  may  be  allowed  in  order  to  prevent  in- 
trusions upon  property  dedicated  to  the  public;  as  for  instance, to  re- 
strain the  erection  of  a  building  upon  a  public  square  or  street  ;(o)  or 
to  restrain  a  nuisance,  if  the  right  is  clear,  the  consequent  danger  im- 
mediate, and  the  mischief  irreparable ;  but  not  when  the  right  is  doubt- 
ful and  the  danger  remote  and  contiOgent,(;;) 


(0  New. York  Printing  Co.    t.  Fitch,  (m)  Id.  ib. 

1  Paige,  97.  (n)  Arthur  ▼.  Case,  I  Paige^  44T.. 

(k)  Ogdeo  T.   K'P>  0  John.   Ch.  Rep.  (o)  City  of  Rochester  v.  Gttrtis^,    1 

160.    See  also  Walker  t.  DeToreiut,  su-  Clarke,  336. 

jrra.  {p)  Id.  ib. 

(/)  Osborn  t.  Taylor,  5  Paige,  515. 
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Temporary  injunctions.  Temporary  injunclions  are  granted  where 
necessary,  to  prevent  irreparable  injury  before  regular  notice  of  the  ai>- 
plication  for  a  general  injunction  can  be  given.  In  such  cases,  it  being 
a  rule  that  no  injunction  affecting  the  rights  of  a  party  who  has  appeared 
can  be  granted  without  giving  him  a  right  to  be  heard,  the  court  will 
grant  an  order  to  show  cause  why  a  general  injunction  should  not  issue, 
and  allow  such  temporary  injunction  in  the  meantime,  to  prevent  the 
anticipated  injury.  But  the  temporary  injunction  will  fall,  of  course, 
if  the  order  to  show  cause  is  not  made  absolute.(9) 

Temporary  injunctions  may  also  be  granted,  where  the  case  is  urgent, 
immediately  on  filing  the  bill,  to  continue  until  an  answer  is  filed.(r} 

In  Tonsonv.  Walker  j^s)  probability  of  right  was  held  sufficient  for  a 
temporary  injunction. 

Continuing  provisional  injunctions."]  A  provisional  injunction  is  fre- 
quently ordered  by  the  court  to  be  continued  until  the  hearing.  Thus, 
where  the  defendant,  in  his  answer  to  aii  injunction  bill,  admits  the 
equity  of  the  bill,  but  sets  up  new  matter  of  defence  on  which  he  relies, 
the  injunction  will  be  continued  to  the  hearing.(r)  And  if  an  answer 
on  oath  is  waived  by  the  bill,  the  injunction  will  not  be  dissolved  of 
course,  upon  defendant's  answer  on  oath ;  provided  the  material  facts 
in  the  bill  are  verified  by  the  affidavit  of  some  person  besides  the  com- 
plainant, annexed  to  and  filed  with  the  bill ;  but  the  court,  in  its  discre- 
tion may  retain  the  injunction  till  the  hearing.(u)  So,  an  injunction  will 
not  be  dissolved  of  course,  upon  the  coming  in  of  an  answer,  in  which 
the  complainant's  case  is  denied.  The  statement  of  the  defendant  must  be 
at  least  credible.  Any  evasion  in  not  responding  to  the  material  charges 
in  the  bill,  or  an  extreme  improbability  in  the  statement  of  the  defen- 
dant, will  induce  the  court  to  retain  the  injunction.(i;) 

And  whenever,  on  a  motion  to  dissolve  an  injunction,  it  appears  from 
the  answer,  that  the  complainant  was  entitled  to  an  injunction,  at  the 
time  of  obtaining  it,  but  there  still  remains  a  dispute  between  the  par- 
ties, the  injunction  is  usually  continued  until  the  final  hearing,  or  further 
order.(tr) 

Nor  is  it  necessary  for  a  party  who  seeks  to  continue  an  injunction  to 
the  hearing,  to  show  an  indefeasible  right  to  the  decree  prayed  by  the 


(q)  Bloomfield    t.    Snowden,  9  Paige,  (u)  Rule  37. 

355.    Campbell  ▼.  Morrison,  7  id.  157.  (o)  Moore  v.  HjltOD,  Dev.  ESq.  Rep. 

(r)  Jer.  Eq.  Jaried.  312.  439. 

{$)  3  Swaut.  679.  (w)  Lynch    ▼.  Colegate,  9  Ear.  h 

(t)  Mintarn  r.  Seymour,  4  John.  Ch.  John.  34. 
Hep.  497. 
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biU.  Where,  therefore,  assignees  of  a  bankrupt  sought  a  specific  per- 
formance of  an  agreement  for  a  lease,  against  a  party  who  was  herself  a 
lessee  and  restrained  from  assigning  without  the  consent  of  the  lessor 
in  writing  thereto  obtained,  the  court  continued  the  injunction  to  restrain 
proceedings  at  law ;  there  being  a  probability  of  obtaining  the  consent 
of  the  lessor  to  the  assignment,  (or) 

An  injunction  may  also  be  continued  as  a  suitable  auxiliary  to  the  ap- 
pointment of  a  receiver.(y) 

But  an  injunction  is  never  continued  to  the  hearing  as  a  matter  of 
course.(z)  It  was  in  one  case  contended,  before  Lord  Hardwick,  that 
if  there  is  such  a  doubt  that  the  court  may,  at  the  hearing,  decree  either 
the  one  way  or  the  other,  it  is  a  reason  for  continuing  the  injunction  till 
the  hearing.  His  lordship,  however,  overruled  this  argument  without 
any  hesi(ation.(a)  The  true  principle  seems  to  be,  that  the  court  will 
or  will  not  continue  the  injunction,  according  to  the  character  of  the 
doubt,  viz.  if  the  preponderance  of  doubt  be  against  the  probability  of 
a  decree  being  made  against  the  defendant,  the  court  will  not  continue 
the  injunction ;  and  the  contrary  if  the  doubt  preponderate  in  favor  of 
the  complainant's  probability  of  obtaining  a  dccree.(6) 

There  are  many  cases  in  which  the  court  will  only  continue  the  in- 
junction upon  the  condition  of  the  complainant  paying  a  certain  sum  of 
money  into  court ;  as,  foe  instance,  when  there  has  been  a  verdict  at 
law;(c)  or  an  award  for  a  sum  of  money  ;(c/)  or  where  the  defendant 
has  sworn  by  his  answer  that  a  sum  of  money  is  due  to  him.(e)  Money 
will  not  be  ordered  to  be  paid  into  court,  however,  where  there  is  mat- 
ter sufficient  for  a  total  relief  confessed  in  the  answer.(/)  And  in  gen- 
eral the  practice  is  confined  to  cases  where  the  money  has  either  been 
found  due  by  verdict  or  award,  or  is  sworn  to  be  so  by  the  answer.(^) 

Our  revised  statutes  contain  provisions  that  no  injunction  shall  issue 
to  stay  proceedings  at  law,  in  any  personal  action,  after  judgment,  un- 
less a  sum  of  money  equal  to  the  amount  of  the  judgment,  including 
costs,  or  a  bond  for  the  amount,  shall  be  first  deposited  by  the  com- 
plainant. And  such  money  may  be  paid,  on  the  order  of  the  court,  to  the 
complainant  in  the  action  at  law,  upon  his  giving  security  to  refund  the 


(x)  PoweU  Y.  Lluyd,  1  Yoang  &  Jer.  (c)  Prac.  Reg.  237,  240.     Harr.  ed. 

497.  Newl.  650. 

(y)  Chase  v.  Manhardt,  1  Bland,  336.  {d)  Prac.  Reg.  242. 

{z)  3  Dan.  291.  (?)  Id.  23S.    Harr.  ed.  Newl.  549. 

(a)  Potter   ▼.    Chapraan,  Ambl.  98.  (/)  Toth.  37. 

Eden  on  Inj.  112.  (jg)  Eden  on  Inj.  113. 

{h)  Drewrjr  on  Inj.  303. 
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same  whenever  directed  to  do  so.(A)  Whenever  the  monies  so  brought 
into  court  are  paid  to  the  plaintift'  in  thn  action  at  law,  if  the  final  de- 
cree of  this  court  is  against  the  complainant,  the  chancellor  may  order 
any  bond  given  by  such  plaintiff  at  law  to  be  cancelled ;  and  shall 
continue  the  injunction  to  stay  the  collection  of  the  judgment  at  law, 
or  shall  compel  the  plaintiff  therein  to  cause  the  judgment  to  be  sat- 
isfied and  discharged  of  record.(ij 

Under  these  statutory  provisions  it  has  been  decided,  that  when  an  in- 
junction is  obtained  to  stay  proceedings  at  law  after  judgment,  and  the 
amount  of  the  judgment  has  been  brought  into  court,  and  subsequently 
taken  out  by  the  defendant,  upon  giving  security  to  refund  in  case  the 
complainant  succeeds  in  the  suit,  the  injunction  will  be  continued  to  the 
hearing,  although  the  equity  of  the  bill  is  denied  in  the  answer.(Ar)  It 
seems,  also,  that  the  injunction  may  be  continued  to  the  hearing  when 
the  amount  of  the  judgment  is  brought  into  court,  although  the  defend- 
ant neglects  to  take  out  the  money,  upon  the  usual  security  to  refund  it, 
if  it  should  afterwards  appear  that  he  was  not  entitled  to  the  same.(/) 

When  the  injunction  is  continued,  the  cause  in  this  court  ought  to  be 
prosecuted  to  a  hearing.  If  it  be  not,  and  the  court  is  satisfied  that 
there  is  any  intentional  delay  on  the  part  of  the  complainant,  tfie  injunction 
will  be  dissolved.(m)  The  general  course,  however,  is,  to  move,  at  the 
proper  time,  that  the  bill  may  be  dismissed  for  want  of  prosecntion.(n) 

2.  General  injunctions,]  A  general  injunction  is  the  proce^  ordina- 
rily employed  in  a  cause.  It  continues  in  force  "until  the  further  order 
of  the  Court;"  whereas  the  provisional  injunction,  as  we  have  stated,(o) 
only  oparales  until  the  coming  in  of  the  defendant's  answer ;  or  until 
the  hearing  of  the  cause ;  or  until  the  master  has  made  his  report.  A 
general  injunction  may  be  either  granted  on  the  filing  of  the  bill,  or  sub* 
stituted  in  the  place  of  the  provisional  injunction,  upon  the  falling  of  the 
latter.(p)  Or  it  may  be  granted  at  the  final  hearing — whether  there  has 
b33ri  a  previous  injunction  or  not— in  cases  where  a  perpetual  injunction 
is  not  proper. 

A  general  injunction  affecting  the  rights  of  a  party  who  has  appeared, 
cannot  be  granted  without  giving  him  an  opportunity  to  be  heard  on 
■mich  application>  He  must  therefore  have  notice  of  the  application, 
and  be  served  with  an  order  to  show  cause  ;  and  if  necessary,  a  terapo- 


(h)  2  R.  S.  189,  ^  147,  U8,  (orig.  ^  (m)  Harr.  ed.  Newl.  548. 

141, 14«.)  tn)3Dan.  «94. 

(t)  J(l.  190,  ^  149.  (origr.  ^  143.)  (o)  Ante,  p.  602. 

(A)  Manchciwr  v.  Dey,  6  Paigt,  895.  ( p)   See  Bloomfield  t.  Snowden,  9 

(f)  Id.  ib.  Faigo,  S5». 
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rary  injunction  may  be  issued  in  the  mean  time,  as  we  have  before 
«tated.(g) 

3.  Perpetual  injunctions.]  Perpetual  injunctions  are  such  as  form 
part  of  the  decree  made  at  the  hearing,  upon  the  merits,  whereby  the 
defendant  is  perpetually  inhibiled  from  the  assertion  of  a  right,  or  per^ 
pstually  restrained  from  the  commission  of  an  act  which  would  be  con- 
trary to  equity  and  good  conscience.(r) 

The  following  are  some  of  the  instances  in  which  perpetual  injunc- 
tions will  be  allowed  :  to  prevent  the  record  of  a  forged  deed  from  be* 
ing  used  as  evidence  of  title  1(5)  to  restrain  proceedings  on  a  satisfied 
jndgmBnt;(0  or  a  void  judgment  r(u)  or  upon  a  bond  and  mortgage 
given  by  an  infant  ]{u)  or  upon  a  judgment  on  a  bond  obtained  by 
frand  ]{w)  to  restrain  the  continuance  of  a  mill-dam  which  is  injurious 
to  health  ;(jr)  to  quiet  the  pDssession  of  real  estate  if  the  complainant 
has  the  title,  although  there  has  been  no  previous  trial  at  law.(y)  Aqd 
where  one  has  the  grant  of  a  ferry,  bridge,  or  road,  with  the  exclusive 
right  of  taking  toll,  and  another  ferry,  bridge,  or  road,  is  made,  so  near 
as  to  create  a  competition  injurious  to  the  complainant's  franchise,  a  per-' 
petual  injunction  to  restrain  the  defendant  will  be  granted.(z) 

An  injunction  will  also  be  made  perpetunl,  by  the  decree,  where  the 
defendant  is  in  possession  of  some  instrument  conferring  a  logal  right 
which  it  is  contrary  to  equity  that  he  should  be  permitted  to  exercise  to 
the  detriment  of  the  complainant.  Therefore,  where  the  complainant  gave 
to  the  defendant  three  promissory  notes  for  a  particular  purpose,  on  his 
undertaking  to  make  no  improper  use  of  them,  but  afterwards  the  defend- 
ant, contrary  to  his  promise,  put  the  notes  in  suit  against  the  complainant, 
the  court  at  the  hearing  directed  that  a  perpetual  injunction  should  issue, 
and  that  it  should  extend  to  restrain  the  endorsing  and  further  negotia- 
tion of  the  notes.(a) 

And  the  practice  of  extending  injunctions  at  the  hearing,  so  as  to  render 
them  perpetual,  is  not  confined  to  cases  in  which  the  parties  are  in  a  posi- 
tion to  annoy  the  complainant  by  proceedings  which  he  may  have  a  legal 
right  to  institute,  but  it  is  applied  to  prevent  a  continuation  or  repetition 


(q)  Bloomfield  ▼.  Snowden,  3  Paige, 
355.     See  ante.  p.  602. 

(r)  Oilh.  For.  Rom.  194,  195. 

{$)  Biishnell  v.  Harford,  4  John.  Ch. 
Rep.  302. 

(/)  Brinkerhoof  v.  Lansing,  id.  69. 

(tt)  Caruthers  v.  Hartefieid,  3  Verg. 
366. 

(v)  Clark  ▼.  Fergason,  3  Dessaa.  463. 

(w)  Krusoa  T.  Kraaoo»  i  Bibb,  184. 


(x)  Ally.  Gen.  t.  Hunter*  1  Dbt.  Eq. 
Rep.  12. 

(y)  Trustees  of  Loaisville  ▼.  Gray,  1 
Lilt.  147. 

(z)  Newburgh  Turnpike  Co.  t.  Mil- 
ler, 5  John.  Ch.  Rep.  111. 

(a)  Ciiennel  t.  Churchman,  cited  3 
Bro.  C.  C»  16.  See  also  HaniogtoQ  ▼. 
Du  Chatel,  I  Bro,  C.  C.  184 ;  S  Dick . 
681,  S.  C. 
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of  acts  for  which  the  party  has  no  legal  authority  whatever.  Thus  in- 
junctions to  restrain  waste,  or  the  infringement  of  a  patent,  may  be  made 
perpetual  at  the  hearing.  So  also  may  injunctions  to  restrain  the  piracy 
of  a  publication  ;(6)  or  to  restrain  the  use  by  one  tradesman  of  the  trade 
marks  of  another.(c) 

But  to  support  a  decree  for  a  perpetual  injunction,  there  must  be  noth- 
ing like  a  doubt  in  the  case.(d) 

It  is  to  be  observed,  that  in  order  to  entitle  a  complainant  to  a  de- 
cree for  a  perpetual  injunction  at  the  hearing,  it  is  not  absolutely  neces- 
sary that  he  should  have  previously  obtained  one  upon  an  interlocutory  ap- 
plication ;  and  that  though  he  may  have  failed,  upon  the  answer  of  the 
defendant,  to  obtain  or  support  his  injunction,  he  is  at  liberty  to  claim 
it  at  the  hearing.(e)  And  the  case  will  be  the  same  though  he  may  not 
have  made  any  application  for  an  interlocutory  injunction.(/)  This 
principle,  however,  does  not  apply  to  those  cases  in  which  the  court  on- 
ly grants  injunctions  at  Ihe  hearing  of  the  cause,  as  in  the  case  of  bills 
to  restrain  the  setting  up  of  outstanding  terms,  and  others  of  that  des- 
cription. 

If  an  injanction  has  been  obtained  upon  an  interlocutory  application, 
and  it  is  intended  to  continue  it  at  the  hearing,  care  must  be  taken  to  in- 
troduce a  direction  to  that  effect  in  the  decree  ;  otherwise,  it  will  not  be 
supported.(  g) 

With  respect  to  the  cases  in  which  the  court  will  decree  perpetual  in- 
junctions, at  the  hearing  of  the  cause,  it  may  be  mentioned  that  if  a  de- 
cree has  been  made  for  the  performance  of  trusts,  the  defendant  will  be 
perpetually  enjoined  from  setting  up  a  legal  estate,  in  order  to  over- 
turn it.(A)  A  perpetual  injunction  will  also  be  decreed  where  the  same 
question  has  been  frequently  litigated  in  the  same  manner,  or  where  it  is 
likely  to  be  contested  in  a  multiplicity  of  suits.  This  is  the  foundation 
for  a  bill  of  peace,  where  it  is  necessary  to  quiet  the  rights,  after  re- 
peated ejectments  *,  for  such  a  proceeding,  unless  prevented,  would  be- 
come oppressive  to  the  opposite  party,  (i)    So  where  there  is  one  gene- 


{b)  Machlin  ▼.  Richardson,  Amb.  696. 
Mantey  ▼.  Owen,  13  Vet.  603. 

(c)  MillingtoB  v.  Fox,  S  My.  &  Craig, 
338. 

(d)  WhittinghaiW  ▼.  Wooler,  3  Swanst. 
438,  n.  See  also  Baily  t.  Taylor,  1  Rass. 
&  My.  73. 

(e)  Baily  t.  Taytor,  1  Rasa,  k  My. 
76. 

(/)  Bacon  v.   Spottitwoode,  I  Bear. 


383.  Bacon  t.  Jones,  4  Mt.  &  Craig, 
433,  S.  C. 

(ff)  Seaton  on  Decreps,  300. 

(A)  Askew  ▼.  PoaUerer*s  Co.  9  Ves . 
00.  Buckingham  ▼.  Backingham,  3  £q. 
Ca.  Ab.  5-25. 

(i)  Leighton  t.  Leighton,  1  P.  Wms. 
671.  1  Str.  404.  4  Bro.  P.  C.  378.  De- 
Tonsher  r.  Newanham,  9  Soh.  &  Lef. 
911. 
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ral  right  to  be  established  against  a  great  number  of  persons;  fof  as  the 
difficulties  would  be  insuperable  if  each  of  the  parties  should  attempt  to 
determine  their  particular  rights  by  separate  and  distinct  actions,  the 
court  will  put  the  whole  in  peace  by  a  perpetual  injnnction.(Ar) 

It  is  to  be  observed,  that  an  injunction  is  nev^r  made  perpetual  but 
upon  the  hearing  of  the  cause.(/)  When,  however,  it  is  once  made  per- 
petual, it  seems  to  be  so  far  final,  as  to  remain  in  force  notwithstanding 
the  death  of  the  party  ;  for  if  it  were  necessary  lo  revive  upon  every 
abatement,  that  would  be,  in  effect,  a  perpetual  suit.(fn) 


SECTION   III. 

IN  WHAT   CASES   GRANTED^    AND   AGAINST  WHOM. 

It  is  not  intended  to  go  into  a  comprehensive  examination  of  the  sub- 
ject of  injunctions,  with  reference  to  the  various  purposes  to  which  tho 
process  may  be  applied.  To  do  so  would  require  not  a  chapter  merely, 
but  a  treatise.  It  may  be  useful,  however,  to  state  a  few  of  the  gene- 
ral principles  which  govern  the  court  in  granting  or  refusing  an  injunc- 
tion— a  process  which  has  been  termed  ''the  right  arm  of  the  court  of 
chancery." 

The  various  cases  in  which  the  court  will  interfere  by  injunction  are 
almost  as  numerous  as  the  matters  which  fall  within  the  equitable  juris- 
diction of  a  court  of  chancery ;  for  it  may  be  stated  generally,  that 
whenever  a  complainant  is  entitled  to  equitable  relief,  if  that  relief  consists 
in  restraining  the  commission  or  continuance  of  some  act  of  the  defen- 
dant, the  court  will  enjoin  him  by  means  of  this  prohibitory  writ.(n) 

Bill  to  he  first  filed,]  No  injunction  can  be  issued  in  any  case,  until 
the  bill  has  been  filed.(o) 

Must  he  prayed  for^]  The  bill  must  expressly  pray  an  injunction  ;fp) 
and  that  as  well  in  the  prayer  of  process  as  in  the  prayer  for  relief.(^) 
It  cannot  be  granted  under  a  prayer  for  general  relief  ;(r)  unless  the  ne- 


(k)  Lord  Tenham  ▼.  Herbert,  2  Atk.  (0)  d  R.  S.  179,  ^  77,  (orig.  &  7L) 

483.     Major  of  York  t.   PUkington,  1  0^)  Savory  y.  Dyer,  Amb.  70.    Walk- 

Atk.  889.  er  t.  DoTereux,  4  Paige,  989.    Drewiy  on 

(0  For.  Rom.  194.  Inj.  346. 

(m)  Askew  t.  TowDsend,  2  Dick,  471.  (q)  Wood  t.  Beadell,  3  Sim.  973. 

Eden  on  Inj.  410.  Drew,  on  Inj.  344.  (r)  SaTory  r.  Dyer,  supra. 

(n)  3  Dan.  301. 
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cessity  for  it  grows  out  of  the  proceedings,  and  not  from  the  original  sit- 
uation of  the  pnrties.(«) 

Upon  petiiions.]  The  provision  of  the  statute  requiring  the  bill  to  be 
filed  before  the  injunction  can  issue,  is  not  to  be  understood  as  limiting 
the  right  to  the  process  to  such  suits  as  are  commenced  by  bill.  The 
provision  of  the  statute  above  referred  to,  (2  R-  S.  179,  S  77,)  is  to  be 
construed  in  connection  with  the  section  immerliately  preceding,  relative 
to  the  subpoena.  Those  provisions  relate  only  to  cases  where  the  couit 
obtains  jurisdiction  of  the  cause  by  a  proceedinof  by  bill.(/)  There  are 
many  cases  in  which  this  court  enforces  its  orders  and  decrees  by  injunc- 
tion, where  the  proceeding  is  founded  on  a  petition  only,  and  without 
any  bill  filed.  The  filing  of  the  petition  in  these  cases,  which  is  a  sub- 
stitute for  a  bill,  is  a  substantial  compliance  with  the  requirement  of  the 
statute.(M) 

In  the  case  of  a  woman  being  an  infant  ward  of  chancery^  an  injunc- 
tion to  restrain  her  from  marrying,  and  to  restrain  the  party  proposing 
marriage  from  marrying  her,  has  been  granted  on  petition.(t;)  An  in- 
junction has  also  been  granted  on  petition  without  bill  filed,  on  the  ap- 
plication of  the  committee  of  a  lunatic,  to  restrain  waste  by  the  tenants 
of  the  lunatic's  estate.(?/7)  It  has  also  been  granted  in  like  manner  in 
other  cases  of  waste,  such  as  working  coal  mines,(:r)  and  for  an  injury 
in  the  nature  of  waste,  such  as  pirating  a  literary  work^y)  So  where  a 
person  had  taken  some  old  houses  in  the  city  of  London,  and  had  stow- 
ed such  quantities  of  sugar  in  them  that  two  had  actually  fallen  down, 
and  he  was  proceeding  to  introduce  more,  the  court  granted  an  injunc- 
tion on  petition  and  afiidaviis  verifying  the  facts.(2;)  So  the  committee 
of  a  lunatic's  estate  may  obtain  an  injunction  on  petition,  to  stay  an  ac- 
tion by  an  auctioneer  against  the  solicitor  in  the  lunacy,  on  his  demand, 
for  business  done  for  the  purpose  of  carrying  into  eflect  the  directions  of 
the  court  in  the  lunacy.(a) 

Where,  however,  a  bill  was  dismissed  by  a  vice  chancellor  and  an 
appeal  was  entered  from  his  decree,  but  after  the  entering  of  the  de- 
cree, and  before  the  appeal,  the  subject  matter  of  the  suit  was  sold,  the 


(s)  Wright  y.  Atkyns,  1  Yes.  &  B.  (u?)  Matter   of  Creagh,  1  Ball  &   B. 

314.     Lube's  Eq.  Pl.  54.  108. 

(/)  Matter  of  Hemiup,  3  Paige,  318.  (j?)  Smith  ▼.  Clark,  Dick.  455. 

(u)   Id.  ib.      Farloa  v.  Wilaon,   11  (y)  NichoU  ▼.  Kearsley,  Dick.  645. 

Price,  95.    Jacob,  546.    Bloomfield  ▼.  (z)  Mayor,  &c.  of  London   v.  Bolt,  5 

Snowden,  2  Paige,  357.  Yea.  129. 

(o)  Smith  T.  Smith,  3  Atk.  304.  (a)  Matter  of  Weaver,  2  Mylne  &  C. 

441. 
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chancellor  refused  to  grant  an  injiin^ion  against  the  purchaser,  who 
was  not  a  party  to  the  suit,  on  petition.(6) 

On  amended  bill.]  Although  an  injunction  is  not  applied  for  upon 
an  original  bill,  yet  if  the  bill  is  afterwards  amended,  an  injunction  will 
be  granted  as  of  course,  upon  the  defendant  taking  an  order  for  time 
to  answer  the  amended  bill.(c) 

An  injunction  wad  prayed  for  in  the  prayer  of  the  bill,  but  was  omit- 
ted in  the  prayer  of  process,  and  on  that  account  a  motion  for  an  injunc- 
tion was  refused :  but  leave  was  given  to  amend.  The  bill  was  accord* 
ingly  amended,  and  on  the  motion  being  renewed,  it  was  objected  that 
the  application  saould  not  be  repeated  until  the  time  for  answering  the 
amended  bill  had  expired ;  but  the  objection  was  overruled.((/) 

On  a  supplemental  bilL]  Where  a  bill  was  dismissed  by  a  vice 
chancellor  and  an  appeal  was  entered  from  his  decree,  but  the  subject 
matter  of  the  suit  was  sold  intermediate  the  entering  the  decree  and  the 
appeal,  the  ctiancellor  refused  to  grant  an  injunction  against  the  pur- 
chaser, who  was  not  a  party  to  the  suit,  on  petition ;  but  permission 
was  given  to  file  a  supplemental  bill  before  the  chancellor,  and  to  move 
for  an  injunction  thereon  against  the  purchaser.(6)  It  is  not  the  prac- 
tice to  allow  an  injunction  affecting  the  rights  of  a  party  who  has  ap- 
peared, on  an  ex  parte  application  to  the  court  upon  a  supplemental  bill ; 
but  regular  notice  of  such  application  should  be  given  to  such  party.(/) 

What  oath  to  bill  necessary,]  Every  bill  or  petition  upon  which  an 
injunction  is  asked  for  must  be  duly  verified,  in  the  manner  already 
pointed  out.(^)  It  may  be  stated,  in  addition,  that  the  complainant  is 
not  entitled  to  an  injunction,  ex  parte,  upon  a  bill  verified  by  his  own 
oath  only,  where  the  facts  upon  which  the  injunction  rests  are  not  with* 
in  his  own  knowledge.  In  such  a  case  he  should  state  the  facts  in  his 
bill  as  upon  his  information  and*  belief,  and  annex  the  affidavit  of  the 
person  from  whom  he  obtained  the  information,  or  some  other  person 
who  can  swear  positively  to  the  truth  of  the  material  allegations  in  the 
bill.(A) 

But  the  case  of  a  creditor's  bill,  where  an  injunction  is  sought  for 
against  the  judgment  debtor  alone,  is  an  exception  to  the  general  rule. 


(b)  Bloomfield  t.    Soowdea,  2    Paige,        (/)  Id.  ib. 
355.  Q)  Ante,  p.  43. 

(c)  Staiham  v.  Hughes,  3  Sim.  &  Stu.        (A)    Campbell  v.  Morrison,  7  Paige, 
38a.  157.     Bank  of  Orleans  v.  Skinner,  9  id. 

(d)  Wood  V.  Beadell,  3  Sim.  273.  305. 
(c)  Bloomfield   v.  Snowdpn,   2   Paige, 

365. 
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Therefore  in  a  credUar's  bill  against  the  judgment  debtor  only,  it  is 
sufficient  to  sustain  an  application  for  an  injunction,  if  the  bill  is  sw^om 
to  by  the  complainant ;  although  he  does  not  swear  positively  to  the 
recovery  of  the  judgment  and  the  return  of  the  execution  unsatisfied, 
but  merely  swears  to  his  belief  of  those  facts,  founded  upon  the  informa- 
tion of  his  attorney.(t)  And  the  court  has  frequently  decided,  with  re-  y 
spect  to  creditors'  bills,  that  where  the  complainants  reside  at  a  distance 
from  their  debtors,  and  have  entrusted  the  collection  of  their  debts  to 
attorneys  or  agents  residing  near  such  debtors,  which  attorneys  or  agents 
have  conducted  the  proceedings  at  law,  the  verification  of  the  bill  by 
the  attorney  or  agent  is  sufficieut.(A:) 

To  restrain  trespasses,  ^c]  An  injunction  will  lie  to  restrain  tres- 
passes* in  order  to  quiet  the  possession,  or  where  there  is  danger  of  irre- 
parable mischief,  or  the  value  of  the  inheritance  is  put  in  jeopardy.(/) 
But  the  court  does  not  in  general  interfere  to  prevent  a  mere  trespass, 
unless  the  cooiplainant  has  been  in  the  previous  undisturbed  enjoyment 
of  the  property,  under  claim  of  right,  or  where  from  the*  irresponsibili- 
ty of  the  defendants,  or  otherwise,  the  complainant  could  not  obtain  re- 
lief at  law.(fn) 

A  second  injunctioni  when  refused.]  After  an  injunction  has  been 
granted,  a  second  one  will  not  be  allowed  while  the  first  is  in  force ; 
unless  it  has  been  withdrawn  by  some  agreement  between  the  parties, 
and  satisfactory  reasons  are  shown  for  a  renewal  of  it.(n)  So  where  an 
injunction  has  been  refused,  or  has  been  dissolved  by  the  court,  it  is  ir- 
regular to  apply  to  an  injunction  master,  or  to  a  vice  chancellor  acting 
as  an  injunction  roaster,  for  a  new  injunction,  upon  a  bill  containing  the 
same  grounds  for  an  injunction ;  and  if  such  injunction  is  granted,  it 
will  be  set  aside  with  costs,  as  being  a  violation  of  the  statute  on  the 
subject  of  injunctions.(o) 

Not  granted  where  right  of  party  is  doubtful,]  Where  the  right  of 
the  complainant  is  doubtful,  the  court  will  not  grant  an  injunction  to 
prevent  an  illegal  interference  with  the  same,  until  the  right  is  establish- 
ed at  law.(p) 

Nor  while  plea  or  demurrer  is  pending.]    If  the  defendant,  before  the 


(t)  Hammersley  t.  Wyekoff,  B  Paige,  (m)  Hart  ▼.  Mayor,  &e.  of  Albany,  3 

73.  Paige,  313. 

\k)  Sixer    t.    Miller,   in    Chan.    July  (n)  Elroendorf   t.  Lansing,  4  Jabn. 

19th,  1843.  ^I»-  Rep.  565. 

(/)     New    York    Printing   Est&b.     y.  (o)  Cummins  v.  Eenoett,  8  Paige  79. 

Pitch,  1  Paige,  97.  (p)  Hart  t.  Mayor,  &c,  of  Albany,  3 


Paige,  313. 
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time  for  answering  be  oat,  pate  in  a  plee  or  demurrer,  or  both,  an  in^ 
junction  cannot  be  granted  while  they  are  pend]ng.(9) 

To  staff  proceedings  in  this  court.]  An  injunction  will  not  be  issued 
upon  a  new  bill  filed,  either  by  parties  or  privies  to  a  former  suit,  to  re- 
strain proceedings  under  a  decree  in  such  suit.(r)  And  the  rule  is  the 
same  where  the  new  bill  is  filed  by  a  stranger  to  the  original  suit.(5) 

The  proper  course  is  to  apply  to  the  court  by  petition,  for  an  order, 
in  the  original  suit.(^) 

Against  what  persons.]  It  is  a  general  rule,  that  an  injunction  will 
Qot  be  granted  against  persons  who  are  not  parties  to  the  suit.(ti) 

But  this  rule  is  subject  to  some  exceptions.  Thus,  wherever  this 
court  has  power  to  make  an  order,  in  consequence  of  having  jurisdiction 
over  the  sAject  matter  of  the  suit  or  proceeding,  and  which  a  person 
is  bound  to  obey  in  consequence  of  his  being  actually  or  constructively 
a  party  to  the  suit,  it  may  enforce  obedience  to  such  order  by  the  pro- 
cess of  injunction.(i;)  Accordingly,  if  the  court,  having  full  cognizance 
of  the  matter,  has  by  its  decree,  taken  it  into  its  own  hands,  it  will  in- 
Cerfere  by  its  injunction,  to  prevent  injury  to  the  property,  either  by  the 
parties  litigant  or  others,  although  there  is  no  injunction  prayed  by  the 
bill.  Instances  of  this  occur  in  cases  of  foreclosure ;  in  which,  if  aher 
a  decree  to  account,  the  mortgagor  attempts  to  cut  timber,  the  court 
will  enjoin  him,  although  there  was  no  prayer  for  an  injunction  in  the 
biU.(tr) 

Upon  the  same  principle,  if  there  has  been  a  decree  for  the  adminis* 
tratiou  of  assets,  the  court  will  restrain  a  creditor  who  is  not  a  party  to 
the  suit,  from  proceeding  at  law  against  the  testator's  or  intestate's  es- 
tate, for  his  own  individual  debt.  This  it  does,  because  it  considers  the 
decree  it  has  made  in  the  nature  of  a  judgment  for  all  the  creditors  ;{x) 
and  having  taken  the  fund  into  its  own  hands,  it  will  administer  it 
equitably,  and  not  permit  the  executor  to  be  pursued  at  law.(y}  And 
this  power  is  not  confined  to  the  executor  or  administrator  only,  but  the 
injunction  will  also  be  granted  on  the  application  of  the  heir,(j2^)  or  of 


(g)  Eden  on  Inj.  88.  Prineeps,  9  Anat.  §91.    Soe  also  Bloom- 

(r)  Dyckman  v.  Kernochan,  9  Paige*  field  t.  SoowdeOt  9  Paige,  365. 

96.     Smith    v.    American  Life    Ins.    &  (o)  Matter  of  Hemiup,    9  Paige.  310. 

Tmat  Co.,  1  Clarke,  307.          '  •  (to)  Wright  t.  Atkynt,  1  Ves.  &  B. 

($)  Lane    t.    Clark,    I    Clarke,    309.  313,314. 

Newton  t.  Douglass,  cited    1  Hoff.  Pr.  (x)  Martin  t.    Martin,   1    Yes.  911. 

S9,n.  (9.)  Bank  of  England  r.  Morioe,  For.  917. 

(0  Dyokman  ▼.  Kernochan,  svpra,  9  Bro.  P.  C.  465. 

(tt)  Fellows   T.  Fellows,  4   John.  Ch.  (y)  3  Dan.  998. 

Rep.    95.    Waller    ▼.   Harris,  7    Paige,  (z)  Martio  t.  Martin,  supra. 
167.    Drewry  on  InJ.  346.    Dawson  t. 


620  INTERLOCUTOBY  APPLICATIONS,  &c.  [Book  III. 

another  creditor^fa)  or  of  a  cammon  legatee,  or  eveq,  as  it  seems,  of  a 
residuary  legatee.(6)  There  is  no  instance,  however,  in  which  a  credi* 
tor  at  law  has  ever  been  stopped,  unless  there  was  a  decree  under  which 
he  could  come  in  ;  for  until  there  is  such  a  decree,  the  creditor  ought 
not  to  be  deprived  of  the  benefit  of  a  prior  judgment.(c)  But  when  the 
decree  has  been  made,  from  that  moment  it  must  be  preferred,  if  it  pre- 
cedes the  judgment  in  point  of  time ;  and  all  the  creditors  must  be  paid 
according  to  their  priorities  as  they  then  stand.((2) 


SECTION    ly. 


FORM    OP    INJUNCTION. 


A  writ  of  injunction  is  in  the  name  of  the  people,  directed  to  the  de. 
fendants  and  to  their  coimsellors,  attorneys,  solicitors  and  agents ;  reci- 
ting the  filing  of  the  bill  and  the  allegation  therein  that  the  defendants 
are  combining  and  confederating  to  injure  the  complainant,  and  that  the 
actings  and  doings  of  the  defendants  in  the  premises  are  contrary  to 
equity  and  good  conscience.  Then  follows  the  enjoining  or  prohibitory 
clause,  specifying  the  particular  acts  to  be  abstained  from,  under  the 
penalty  of  ten  thousand  dollars.  The  teste  then  follows.  The  writ 
must  be  tested  in  the  name  of  the  chancellor,  on  the  day  it  is  issued. 
Or  if  the  chancellor  is  a  party,  or  interested  in  the  suit,  it  must  be  test- 
ed in  the  name  of  the  vice  chancellor  before  whom  the  suit  is  pend- 
ing.(e)  It  must  be  signed  by  the  ^complainant's  solicitor  and  by  the  re- 
gister or  clerk  who  issues  it 

It  may  be,  and  usually  is,  prepared  by  the  solicitor  ;  but  it  must  be 
signed  and  sealed  by  the  register  or  clerk  before  being  issued. 

A  writ  of  injunction  ought  be  sufficiently  explicit  on  its  face  to  ap- 
pnse  the  party  upon  whom  it  is  served  as  to  what  he  is  restrained  from 
doing  :  without  the  necessity  of  his  resorting  to  the  complainant's  bill 
to  ascertain  what  the  injunction  means.(/) 


(a)  Dyer  ▼.  Kearsley,  3  Mer.  482,  n.  (d)  Largan  ▼.  Bowen,  1  Sch.  &  Lef. 

(6)  Brooks  v.  Reynolds,  I  Bro.  C.  C.  296.    Lee  ▼.  Park,  1  Keen,  724. 

1R3.    S  Swanst.  646.    And  see  Jac.  t22.  (e)  Rule  19. 

(c)  3  Dan.  298.     Rash  t.  KigB,  4.  Ves.  (/)  Sullivan  v.  Judali,  4  Paige,  444* 

637.    And  tee  Perry  t.  Philips,  10  Ves.  Moat  ▼.  Holbeia«  2  £dw.  188. 
S4.    Ca.  T.Talbot,  22. 
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It  should  be  clear  and  explicit  in  its  terms,  add  should  not  deprive  the 
defendant  of  any  right  which  the  case  made  by  the  bill  does  not  require 
be  should  be  restrained  from  exercising.($') 


SECTION    Y. 


HOW   OBTAINED  AND    ISSUED. 


What  officers  may  grant  injunctions.]  Injunctions  may  be  allowed 
by  the  chancellor  and  vice  chancellors,  and  in  certain  cases  by  a  master 
appointed  for  that  purpose,  in  each  circuit,  and  wh6  is  styled  an  injunc> 
tion  master.  The  chancellor,  however,  is  not  in  the  habit  of  hearing 
ex  parte  applications  for  this  writ,  at  chambers,  unless  there  is  some  good 
reason  for  not  presenting  the  bill  to  a  vice  'chancellor  or  injunction 
master. 

If  the  suit  is  before  the  chancellor,  the  writ  may  be  allowed  by  a 
vice  chaiacellor  or  the  injunction  master  of  the  first  or  third  circuits. 
If  it  is  before  a  vice  chancellor,  the  order  for  it  may  be  entered  on  the 
certificate  of  any  of  the  vice  chancellors ;  and  if  the  vice  chancellor  of 
the  circuit  where  the  suit  is  brought  resides  more  than  twenty  miles 
from  the  office  of  the  clerk  of  such  circuit,  or  is  absent  from  his  usuaj 
place  of  residence,  the  order  may  be  entered  on  the  certificate  of  the  in- 
junction master  in  such  circuit.(A)  In  the  first  circuit  it  may  be  enter- 
ed on  the  certificate  of  the  injunction  master,  whether  the  vice  chancel- 
lor is  present  or  absent.(i) 

By  an  order  of  the  24th  of  March,  1840,  the  assistant  vice  chancel- 
lor of  the  first  circuit  is  designated  as  the  injunction  master  of  that  cir- 
cuit ;  and  he  is  authorized  to  execute  every  power  and  duty  which  the 
former  injunction  master,  as  such,  was  authorized  to  execute  according 
to  the  rules  and  practice  of  the  court. 

No  injunction  to  sus^nd  the  general  and  ordinary  business  of  a  bank 
or  other  monied  corporation,  or  of  any  banking  association ;  or  to  com- 
pel a  defendant  to  refrain  from  doing  any  other  act,  where  the  injunc- 
tion will  necessarily  produce  great  and  irreparable  injury  to  the  defen- 


ce) Laorie  r.  Laurie,  9  Paige,  334.  (t)  Idem. 

(A)  Role  30. 
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dant  if  the  claim  of  the  complainant  is  not  sustained,  can  be  allowed  by 
an  injunction  master ;  but  application  must  be  made  to  tbe  chancellor 
or  to  the  vice  chancellor  having  jurisdiction  of  the  case.(A:)  If  the 
suit  is  before  the  chancellor,  such  application  must  be  made  directly 
to  him. 

Second  application.]  The  statute  contains  a  provision  that  if  an  ap^ 
plication  for  an  injunction  be  made  to  the  chancellor,  or  a  vice  chancel- 
lor, or  master  authorized  to  grant  it,  and  the  injunction  be  refused,  in 
\vhole  or  in  part,  or  be  granted  conditionally,  or  on  terms,  no  subse- 
quent application  for  the  same  purpose,  and  in  relation  to  the  same  mat- 
ter, shall  be  made  to  any  other  master.  And  if  any  order  is  made  upon 
such  subsequent  application  it  shall  be  absolutely  void,  and  shall  be  re- 
voked by  such  master,  or  the  chancellor,  or  vice  chancellor  of  the  cir- 
cuit in  which  such  master  resides,  upon  due  proof  of  the  facts.(2)  And 
the  person  making  such  subsequent  application  may  be  punished  by  fine 
and  imprisonment.(m) 

It  has  been  decided  that  this  statutory  prohibition  is  not  limited  to  a 
second  application  in  the  same  suit,  but  extends  to  a  second  application 
made  to  a  vice  chancellor,  or  to  an  injunction  master,  although  such 
application  is  founded  upon  a  new  bill ;  if  the  grounds  of  the  applica- 
tion are  substantially  the  same.(n) 

Security,]  In  every  case  where  no  special  provision  is  made  by  law 
as  to  security,  except  where  the  injunction  is  to  stay'  prooeedings  in  an 
ordinary  suit  at  law,  or  is  against  the  judgment  debtor  who  is  made  a 
defendant  in  a  creditor's  bill,  the  vice  chancellor  or  master  who  allows 
an  injunction  out  of  court,  shall  take  from  the  complainant  or  his  agent 
a  bond  to  the  party  enjoined,  either  with  or  without  sureties  in  the  dis- 
cretion of  the  officer,  in  such  sum  as  may  be  deemed  sufficient,  and  not 
less  than  $500,  conditioned  to  pay  such  party  all  damages  he  may  sus- 
tain by  reason  of  such  injunction  if  the  court  shall  decide  that  the  com- 
plainant was  not  entitled  to  the  8ame.(o)  The  rule  points  out  the 
.method  of  ascertaining  such  damages. 

If  the  officer  neglects  to  take  a  bond  on  allowing  an  injunction,  in  a 
proper  case,  the  party  may  make  a  special  application  to  the  court  for 
jreliefl(p) 


(k)  Rule  31.  (o)  Rule  31.     See  SulliTan  t.  Jodth, 

{I)  2  R.  S.   173,  i^  39,  30,  (orig.  ^^  4  Paige,  444.     Cayuga  Bridge  Co.  t. 

;32,  33.)  Magee, Sid.  116. 

(m)  Id.  ib.  ^  37,  (orig.  ^  34.)  {p)   Cayuga    Bridge    Co.  t.  Magee, 

(n)    Ciitnmint    t.    Bennett,    8    Paige,  supra, 
V2  ;  aod  Bedell  v.  Wright,  there  cited. 
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It  has  been  decided  by  the  chaocellor  that  where  the  surety  in  a  hood 
of  this  nature  is  a  material  witness  for  the  complainant,  he  may  be  dis- 
charged by  order  of  the  court,  and  his  bond  be  given  up  and  cancelled, 
upon  the  complainant's  giving  new  security  to  be  approved  of  by  a 
master,  upon  due  notice  to  the  defendant  of  the  time  anyplace  of  the 
approval  of  the  new  sureties.(f ) 

Methods  of  applying  for, ^  An  injunction  may  be  applied  for  ex 
partej  upon  nodce,  or  upon  an  order  to  show  cause. 

Ex  parte  applications.  The  application  is  always  ex  parte  if  made 
before  the  defendant  has  appeared  in  the  cause.(r)  But  no  ex  parte 
order  can  be  granted,  either  on  a  supplemental  bill  or  otherwise,  after 
the  defendant  has  appeared  in  the  original  suit.(^) 

Applications  upon  notice.  After  the  defendant  has  appeared,  he  is 
entitled  to  notice  of  every  application  for  an  injunction  against  him ;(/) 
unless  the  threatened  danger  is  imminent,  and  notice  to  him  would  be 
prejudicial. (u)  In  that  case  an  order  to  show  cause  should  be  obtained, 
in  the  manner  hereafter  stated. 

The  time  of  the  notice  is  the  same  as  that  required  upon  all  special 
motions.(v) 

The  32d  rale  directs  that  an  order  for  an  injunction  to  suspend  the 
general  and  ordinary  business  of  a  bank  or  other  monied  corporation, 
upon  the  bill  or  petition  of  any  person  other  than  the  attorney  general, 
or  a  bank  commissioner,  shall  not  in  any  case  be  granted  by  a  vice 
chancellor  without  due  notice  of  the  application,  to  the  proper  oj£cers 
of  the  corporation  ;  unless  the  complainant  shall  give  to  the  corpora- 
tion a  bond  in  the  penalty  of  at  least  $10,001),  conditioned  to  pay  all 
damages  which  the  corporation  may  sustain  by  reason  of  the  injunction 
if  it  shall  afterwards  appear  to  have  been  unnecessarily  or  improperly 
issued. 

An  application  for  an  injunction  may  be  opposed  upon  the  merits  as 
contained  in  the  bill,  but  nothing  extrinsic  will  be  al1owed.(9^)  The 
court  will  confine  itself  to  the  facts  stated  in  the  bill,  and  to  the  answer, 
if  any,  to  those  facts.(ir) 

Where  the  complainant  gives  notice  to  the  defendant  of  an  applica- 


iq)  Pomeroy  v.  Afery,  in  Chan.    May  (u)    Allard  t.  Jones,  15  Ves.   605. 

17ih,  1842.  Petley   v.  Eastern  Counties  Railway,  8 

(r)  See  Rule  16.  Sim.  463.     Acraman  t.  Bmtol  Dock  Co. 

(j)  Rule  30.      Marasco  y.    Boiton,  3  1  Russ.  &My.  321.     Co  Hard  v.  Cooper, 

Yes.  sen.  112.     Perry  ▼.  Weller,  3  Russ.  6  Mad.  190.     Drew  on  Inj.  367,  8. 

510.     Bloorofield    v.  Snowdcn,  2    Paige,  (v)  See  Rule  89. 

355.  (ir)  Rose  ▼.  Hamilton,  1  Dessao.  137. 

(/)    Isnard  r.   Cazeauz,   1    Paige,   30.  (r)  4  Gill  &  John.  Rep.  7. 
Hart  T.  Small,  4  id.  551. 
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Hon  to  the  court  for  a  preliminary  injunction,  whether  a  temporary  in- 
junction is  or  is  not  allowed  in  the  mean  time,  the  defendant  may  intro- 
duce affidavits  in  opposition  to  the  application  for  the  injunction.(y) 

AppliccUiotis  upon  orders  to  show  cause.  If  the  vice  chancellor  or 
master  to  ^lom .  application  for  an  injunction  is  made,  thinks  the  de- 
fendants, or  any  of  ihem,  should  be  heard  on  the  question,  before  the  in- 
junction is  granted,  he  may  refuse  to  allow  the  same  ex  p»irte,  and  in- 
stead thereof  may  direct  an  order  to  be  entered  requiring  the  defendant 
to  show  cause  before  the  court  on  a  regular  motion  day,  or  some  day  in 
term,  why  the  injunction  should  not  be  granted.  He  may  also  direct 
on  which  of.  the  defendants  the  bill  and  order  to  show  cause  shall  be 
served,  and  the  time  and  manner  of  such  8crvice.(z) 

Where  the  facts  upon  which  an  injnnction  rests  are  not  within  the 
complainant's  own  knowledge,  he  should  state  the  facts  in  his  bill  as 
upon  his  information  and  belief,  and  annex  the  affidavit  of  the  person 
from  whom  he  obtained  the  information,  or  of  some  other  person  who 
can  swear  positively  to  the  truth  of  the  material  allegations  in  the  bill. 
Where  such  affidavits  cannot  be  procured,  the  complainant,  upon  show- 
ing a  sufficient  excuse  in  the  bill,  will  be  entitled  to  an  order  to  show 
cause  why  an  injunction  should  not  be  granted.  And  upon  a  bill  thus 
framed  aad  verified  by  the  complainant's  oath  as  to  his  information  and 
belief,  the  injunction  master  may  allow  a  temporary  injunction,  when 
necessary,  until  the  time  for  showing  cause  arrives.(a) 

So  if  a  temporary  injunction  is  necessary,  to  prevent  irreparable  inju- 
ry before  regular  notice  of  the  application  can  be  given  for  a  general 
injunction,  the  court  will  grant  an  order  to  show  cause,  and  allow  such 
temporary  injuuction  in  the  mean  time.(6) 

If  the  order  to  show  cause  is  not  directed  to  be  entered  by  the  vice 
chancellor  or  master,  under  the  32d  rule,  application  must  be  made  to  ihe 
court  for  it,  ex  parte.  And  the  defendant  must  be  served  with  a  copy 
of  the  order  and  of  the  papers  on  which  it  is  founded,  (if  they  have  not 
already  been  served,)  the  same  length  of  time  before,  the  day  for  show- 
ing cause  as  in  the  case  of  special  motions ;  unless  the  court  directs  a 
shorter  notice.(c) 

The  defendant,  whether  a  temporary  injunction  is  or  is  not  allowed 


(y)  Village   of  Seneca   Falls  v.   Mat-        (a)  Campbell  v.   MorriaoD,  7  Paige, 
t  hews,  9  Paige,  504.  157. 

{z)  Hale  32.  {b)  Bloomfield  v.  Snowden,  3  id.  355. 

(c)   Uulc  114. 
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in  the  mean  time,  may,  at  the  time  of  showing  cause,  introduce  affidavits 
in  opposition  to  the  application  for  an  iDJimction.(c{) 

Methods  of  allowing.]  If  the  writ  is  allowed  by  the  chancellor,  or  a 
vice  chancellor  in  a  case  before  him,  the  bill  is  endorsed,  '^  Let  an  in- 
junction issue  pursuant  to  the  prayer  of  the  within  bill ;"  or  as  modified 
by  the  court :  which  endorsement  is  signed  by  him. 

In  other  cases,  the  allowance  is  in  the  form  of  a  certificate  endorsed 
upon  the  bill  as  follows  :  "  1  certify  that  i  have  perused  the  within  bill, 
and  am  of  opinion  that  an  injunction  should  be  issued,  pursuant  to  the 
prayer  thereof.  C.  H.,  Injunction  Master." 

«  March  . . ,  1843. 

When  the  injunction  is  allowed  by  an  injunction  master,  or  by  a  vice 
chancellor  acting  as  injunction  mastiry  the  certificate  of  allowance,  in 
cases  where  by  the  31st  rule,  security  is  required  to  be  taken,  should 
contain  the  additional  clause — "on  the  complainant's  filing  a  bond 
[either  with  or  without  sureties,  as  the  master,  §*c.  may  direct]  in  the 
penal  sum  of dollars."(6) 

An  injunction  allowed  by  the  vice  chancellor  before  whom  the  bill  is 
filed,  the  order  for  which  is  entered  on  his  fiat  with  the  clerk,  will  be 
presumed  to  have  been  allowed  by  him  in  his  character  of  judge  of  the 
court,  in  case  the  injunction  would  have  been  irregular  if  allowed  by 
him  in  the  character  of  an  injunction  master  merely.(/)  And  where  an 
injunction  is  allowed  by  the  vice  chancellor  before  whom  the  cause  is 
pending,  the  certificate  or  fiat  should  be  so  drawn  as  to  enable  the  clerk 
to  ascertain  whether  the  order  is  to  be  entered  as  a  special  order  made 
by  the  court,  or  as  an  order  made  upon  the  certificate  of  the  vice  chan^ 
cellor  in  the  character  of  injunction  master.(^) 

Order  for,]  Every  injunction  must  have  an  order  of  the  court  to 
warrant  it,  in  whatever  manner  it  may  have  been  allowed.  And  the 
order  should  be  entered  before  the  writ  is  sealed  and  issued. 

Issfiing  tor  it,]  If,  on  presenting  the  bill,  with  the  allowance  or  certifi- 
cate endorsed  thereon,  to  the  register  or  clerk,  the  proceedings  appear  to 
be  regular,  he  will,  after  having  entered  the  order,  sign,  seal,  and  issue 
the  injunction.  But  if  he  discovers  that  the  statute  relative  to  injunc- 
tions, has  not  been  complied  with,  by  the  master  allowing  the  same,  he 
should  not  issue  the  process  without  the  special  directions  of  the  court.(A) 

Whenever  an  injunction  has  issued  irregularly,  the  defendant  is  en- 


(d)  Village  of  Senees  FaUs  t.  Mat-        (/)  Melick  ▼.  Drake,  6  Paige,  470. 
thews,  0  Paige,  604.  (g)  Id.  ib. 

(e)  See  Rule  3L  (h)  Jenkint  v.  WUde,  2  Paige,  394.. 

Vol.  I.  79 
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titled  to  have  the  order  discharged ;  but  any  act  of  his  founded  upon  it, 
is  a  waiver  of  the  irregularity. (i)  It  has  accordingly  been  determined 
that  a  defect  in  the  injunction  will  be  cured  by  the  defendant  putting  in 
his  answer  and  moving  to  dissolve.(Ar) 


SECTION    VL 


TO   STAY    PROCEEDINGS   AT   LAW. 


1.  Where  cause  is  not  at  issue.'\  When  an  injunction  bill  is  filed  to 
stay  proceedings  in  a  suit  at  law,  the  complainant  must  state  in  his  bill 
the  situation  of  such  suit,  and  whether  an  issue  is  joined,  or  a  verdict 
or  judgment  obtained.(/)  If  the  bill  does  not  state  the  situation  of  the 
suit  at  law,  no  injunction  to  stay  proceedings  therein  can  be  granted.(fii) 
If  no  issue  has  been  joined  or  judgment  obtained  in  such  suit,  and  the 
bill  is  not  a  mere  bill  of  discovery,  or  to  aid  the  defence  in  the  suit  at 
law,  the  vice  chancellor  or  master  on  whose  certificate  the  injunction'  is 
granted,  must  direct  a  provision  to  be  inserted  therein,  that  the  defen- 
dant be  at  liberty  to  proceed  to  judgment  at  law,  without  prejudice  to 
the  equitable  rights  of  the  complainant,  notwithstanding  the  injunction.(fi) 

.  But  upon  application  to  the  court  and  sufficient  cause  shown,  the  com- 
plainant may  have  an  absolute  .injunction  to  stay  all  proceedings,  or  all 
proceedings  after  issue  joined.(o) 

Where  the  complainant^s  bill  prays  relief  as  well  as  discovery,  the  in- 
junction master  must  direct  the  insertion  of  the  provision  required  by 
the  second  clause  of  the  33d  rule,  except  in  those  cases  where  the  only 
relief  prayed  for  is  such  as  will  be  necessary  to  aid  the  complainant  in 
his  defence  to  the  suit  at  law.(7>) 

2.  Where  the  cause  is  at  issue^  and  before  trial.]  It  is  provided  by 
statute  that  no  injunction  shall  be  issued  to  stay  the  trial  of  any  personal 
action  at  issue  in  a  court  of  law,  until  the  complainant  shall  execute  a 
bond  with  one  or  more  suflicient  sureties,  to  the  plaintiff  at  law,  in 
such  sum  as  the  chancellor  or  master  shall  direct,  conditioned  for  the 


(i)  Travera  v.   Lord  Stafford,  2  Ves.  (m)  Teller  v.  Van  Deasen,  3  Paige,  3S. 

SO,  22.     Eden  on  Inj.  88.  (n)  Rule  33. 

{k)  Da?ile  v.  Peacock,  Barnard,  27.  (o)  Idem. 

Parker  w.  Williams,  4  Paige,  439.  (  o)  Melick  t.  Drake,  6  Paige,  470. 
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payment  of  all  moneys  which  may  be  recovered  by  such  plaintiff| 
or  the  collection  of  which  may  be  stayed  by  such  injunction,  in  such 
action  at  law,  for  debt  or  damages  and  for  costs  therein  ;  and  also  for 
the  payment  of  such  costs  as  may  be  awarded  in  the  suit  in  chancery.(9) 

3.  After  verdict]  No  injunction  can  be  issued  to  stay  proceedings, 
after  verdict,  unless  a  sum  of  money  equal  to  the  amount  of  the  verdict 
and  costs,  shall  be  deposited  in  this  court,  or  a  bond  for  the  payment 
thereof  be  given.(r) 

4.  After fudgmenL]  After  judgment,  no  injunction  can  issue  to  stay 
proceedings  at  law,  unless  1.  A  sum  of  money  equal  to  the  full  amount 
of  the  judgment,  including  costs,  shall  be  first  deposited,  or  a  bond  be 
given  in  lieu  thereof;  and  2.  Unless  the  applicant,  in  addition  to  such 
deposit,  shall  also  execute  a  bond,  with  one  or  more  sureties,  to  the 
plaintiff  in  the  judgment,  in  such  sum  as  the  chancellor  or  officer  allow- 
ing the  injunction,  shall  direct,  conditioned  for  the  payment  of  all  such 
damages  and  costs  as  may  be  awarded  to  such  plaintiff  by  the  court,  at 
the  final  hearing  of  the  cause.(^) 

In  the  case  of  Dickey  v.  Craig^it)  the  chancellor  decided  that  a  pro- 
ceeding by  a  scire  facias  by  the  executors  of  a  deceased  plaintiff,  to 
revive  a  judgment  abated  by  his  death,  is  a  proceeding  in  the  same  suit 
or  action  in  which  the  judgment  was  recovered  ;  and  that  to  obtain  an 
injunction  to  stay  the  executors  from  proceeding  on  such  scire  facias, 
the  complainant  must  deposit  the  amount  of  the  judgment,  or  give  secu- 
rity for  the  payment  thereof,  according  to  the  146th  and  152d  sections 
of  the  statute. 

A  complainant  who  obtains  an  injunction  to  restrain  a  sheriff  firom 
paying  over  the  amount  of  a  levy,  must  also  make  the  deposit,  or  give 
the  bond  required  by  the  statute.(u) 

But  an  injunction  to  restrain  the  plaintiff  in  a  suit  at  law  from 
proceeding  upon  his  execution  against  a  third  person  who  is  the  defend- 
ant in  that  suit,  to  sell  the  property  of  the  person  obtaining  the  injunc- 
tion, is  not  an  injunction  to  stay  the  proceedings  in  a  personal  action 
after  judgment,  within  the  intent  and  meaning  of  the  sections  of  the 
statute,  which  require  a  deposit  of  the  amount  of  the  judgment,  on  the 
issuing  of  an  injunction,  and  which  authorize  the  plaintiff  in  the 
judgment  to  take  the  money  out  of  court,  upon  giving  security  to  re- 
fund.(v) 


{g)  S  R.  S.  188,  ^  145,  {prig.  ^  139.)  (0  5  Paige,  283. 

(r)  Id.  189,  ^  146,  (orig.  ^  140.)  \u)  Boker  v.  Curtis,  2  Edw.  111. 

(j)  Id.  ib.  ^  146,  (orig.  ^  141.)  (v)  Hegeman  ▼.  WUson,  8  Paige,  89. 
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Dispensing  with  deposits  The  chancellof  may  dispense  with  the  de- 
posit of  money,  and,  in  lieu  thereof,  direct  the  execution  of  a  bond, 
with  sureties,  conditioned  to  pay  the  amount  so  inquired  to  be  deposit- 
ed whenever  ordered  by  the  court;  or  if  a  bond  is  already  required,  in 
addition  to  such  deposit,  the  court  may  direct  the  enlargement  of  the 
penality  and  condition  of  such  bond,  as  may  be  requisite.  But  whenever 
such  deposit  is  dispensed  with,  the  bond  so  substituted  or  enlarged  must 
be  executed  by  at  least  two  sufficient  sureties.(tr) 

It  has  been  decided,  that  under  this  section,  none  but  the  court  can 
dispense  with  the  actual  deposit  of  the  debt  and  costs  before  the  issuing 
of  the  injunction.(a:) 

Sufficiency  of  sureties.  The  sufficiency  of  the  sureties  in  any  bond 
executed  under  the  146th  or  147th  sections  of  the  statute,  is  to  be  ascer- 
tained either  by  the  certificate  of  a  master,  or  by  the  affidavit  of  each 
surety,  stating  that  he  is  a  householder  resident  within  this  state,  and 
that  he  is  worth  a  sum  equal  to  the  amount  in  which  the  bond  shall  have 
been  required,  over  and  above  all  debts  and  demands.  And  every  such 
certificate  and  affidavit  must  be  annexed  to,  or  endorsed  on,  the  bond.(y) 

Acknowledgment  ef  bond.  Such  bond  must  also  be  duly  proved  or 
acknowledged  in  the  manner  prescribed  by  law  for  the  proof  or  ac- 
knowledgment of  deeds  of  real  estate.(;5r) 

Paying  over  money  deposited.  Where  money  is  deposited  either  un- 
der the  146th  or  1 47th  sections  of  the  statute,  the  same  may  be  paid,  on 
the  order  of  the  court,  to  the  plaintiff  in  the  action  at  law,  upon  his 
executing  a  bond  to  the  people  of  this  state  in  a  penalty  double  the 
amount  so  deposited,  with  such  sureties  as  the  court  shall  approve,  con- 
ditioned to  pay  to  the  register  or  assistant  register,  such  monies  and  in- 
terest, or  any  part  thereof,  according  to  any  order  or  decree  of  this 
court.(o)  And  whenever  such  monies  shall  be  thus  paid  over  to  the 
plaintiff  at  law,  if  the  final  decision  in  this  court  be  against  the  par- 
ty obtaining  the  injunction,  the  court  may  order  any  bond  that  may  have 
been  given  by  such  {daintifiT  to  be  cancelled,  and  shall  continue  the 
injunction  to  stay  the  collectiou  of  the  judgment,  or  shall  compel  the 
plaintiff  therein  to  cause  such  judgment  to  be  satisfied  and  dischar- 
ged of  record.(6) 

Where  an  ii^junction  is  obtained  to  restrain  the  plaintiff  in  a  suit 
at  law,  from  proceeding  upon  his  execution  against  a  hird  person,  who 


(w)  2  R.  S.   190,  ^   158,  (orijj.  ^  14«.)         (z)  Rule  172. 

(«)  Jenkins  v.  Wilde,  2  Paige.  394.  (a)  Id.  189,^  148.  (orig.  §  142.) 

(y)  2  R.  S.   190,  ^  154,  (orig.  §  148.)        (0)  Id.  ib.  ^  149,  (orig.  ^  143.) 
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istke  defendant  in  thatmiit,  to  sell  the  property  of  the  complainant,  in 
tins  court,  the  party  against  whom  such  injunction  has  been  obtained, 
upon  a  deposit  of  the  amount  of  his  execution,  is  not  entitled  as  a  mat- 
as  HL  raaKer  of  right,  to  take  the  money  out  of  court  upon  Sfiving  securi- 
ty to  refund  the  same,  if  the  complainant  succeeds  in  his  suit ;  as  there  is 
BO  privity  between  the  complainant  and  him>  and  as  he  has  no  claim  to 
the  immediate  possession  of  any  part  of  the  fund.(c) 

5.  To  stay  proceedings  after  verdict  in  ejectment-]  After  a  verdict 
for  the  recovery  of  lands  or  of  the  possession  thereof^  the  party  apply- 
ing for  an  injunction  must  execute  a  bond,  to  the  plaintiff  in  the  action 
at  law,  with  one  or  more  sureties,  in  such  sum  as  the  chancellor  or  offi- 
cer allowing  the  writ  shall  direct,  iconditioned  for  the  payment  of  all  such 
damages  and  costs  as  shall  be  awarded  in  case  of  a  decision  against  the 
party  obtaining  the  inju notion j(rf)  The  damages  to  be  paid  upon  the 
dissolution  of  such  injunction,  are  to  be  ascertained  by  a  reference  to  a 
master,  and  shall  include  not  only  the  reasonable  rents  and  profits  of  the 
land  recovered  by  the  verdict,  but  aU  waste  committed  thereon,  after 
the  granting  of  the  iD§unction.(e) 

6,  To  stay  proceedings  at  law  because  of  fraud.]  Whenever  an  injunc- 
tion is  applied  for  to  stay  proceedings  at  law^  after  judgment  or  verdict, 
on  the  ground  that  such  judgment  or  verdict  was  obtained  by  actual 
fraud,  the  court  may  dispense  with  the  deposit  of  any  moneys,  or  the  ex- 
ecution of  any  bond.(/)  This  is  the  only  case  in  which  even  the  court 
can  dispense  entirely  with  security  upon  ^allowing  an  injunction  after 
verdict  or  judgment.(g') 

'  Bonds  to  be  filed.]  Whenever  a  bond  is  required  to  be  executed  pur- 
suant to  any  of  the  above  provisions  of  the  statute,  prior  to  the  issuing 
of  an  injunction)  the  same,  together  with  the  certificate  or  affidavit  of 
justification,  and  the  certificate  of  proof  or  acknowledgment  of  exe- 
cution required  by  the  172d  rule,  must  be  filed  with  the  register*  &c. 
before  the  sealing  and  delivery  of  the  injunction.(A) 

Bonds  when  to  be  prosecuted.]  And  whenever  the  condition  of  any 
such  bond  shall  be  broken,  or  the  circumstances  of  the  case  require  it, 
the  court  may  direct  its  delivery  to  the  person  entitled  to  the  benefit 
thereof  for  prosecution.(i) 

Duty  of  master  in  allowing  injunction.]     The  chancellor  has  deci- 


(c)  Hef^eman  v.  Wilson,  8  Paipe,  29.  (g-)  Jenkins  ▼.  Wilde,  8  Paige,  395. 

(rf)2  R.   S.   189,  §   150,    (orig.  ^  144.)  {h)  2  R.  S.  190,  ^  155,  (orijf.  &  149.) 

(e)  W.  ib.  ^  161,  (oripr  ^  145.)  (.)  Id.  ib.  &  166,  (oriir.  §  150.) 
(/)  Id.  ib.  ^  153,  (orig.  ^  147.) 
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ded  that  a  master  has  no  authority  to  allow  an  injunction  to  stay  pro- 
ceedings at  law  after  judgment,  except  upon  the  terms  prescribed  by  the 
statute;  and  if  the  injunction  is  issued  without  depositing  the  amount 
of  the  judgment,  and  giving  the  bond  as  required  by  the  statute,  it  will 
be  set  aside  for  irregularity.(A:)  It  is  the  duty  of  the  master  to  ascer- 
tain from  an  examination  of  the  bill,  the  situation  of  the  suit  at  law; 
and  if  no  issue  has  been  joined,  he  should,  in  his  certificate,  direct  a  pro- 
vision to  be  inserted  in  the  injunction  according  to  the  33d  rule,  permit- 
ting the  party  to  proceed  to  judgment;  unless  it  is. a  bill  of  discovery 

merely.(f) 

If  issue  has  been  joined,  in  the  suit  at  law,  the  master  should  take  the 
bond  and  security  as  required  by  the  145th  section  of  the  statute,  and  di- 
rect that  it  be  filed  before  the  injunction  issues.(in) 

Where  there  has  been  a  verdict  in  a  personal  action,  the  master 
should  ascertain  the  amount  of  the  debtor  damages  recovered,  and  of 
the  probable  costs,  and  should  specify  in  his  certificate  the  sum  to  be 
deposited.  If  the  verdict  was  in  a  real  or  mixed  action  he  should  take 
from  the  complainant  a  bond  and  security,  as  required  by  the  150th  sec- 
tion of  the  statute.(n) 

Andif  a  judgment  has  been  obtained,  he  should  not  only  direct  the 
amount  of  the  judgment  to  be  deposited,  but  should  also  take  a  bond 
and  security  to  answer  the  damages  and  costs,  in  case  the  injunction 
should  be  dissolved.(o) 

Where  the  situation  of  the  property  levied  on  by  execution  as  the 
property  of  the  defendant  therein,  is  such  as  to  render  it  proper  that  a 
deposit  of  the  amount  of  the  execution  should  be  made,  or  that  securi- 
ty to  the  plaintiff  in  the  suit  at  law  should  be  given  upon  the  grant- 
ing of  an  injunction  to  a  complainant  who  is  not  a  party  to  that  suit, 
the  court  or  the  officer  who  allows  the  injunction,  should  either  require 
a  deposit  of  the  money,  or  the  giving  of  a  bond  with  sureties,  as  a  con- 
dition precedent  to  the  issuing  of  an  injunction.(p) 


(k)  Jenkins  r.  Wilde,  %  Paige,  394. 
(/)  Id.  ib. 
(m)  Id.  ib. 


(n)  Id.  ib. 
(o)  Id.  ib. 
(p)  Hegemaa  r.  Wilson,  8  Paige,  99. 
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SECTION   YIL 


SERVICE   OF. 


An  injunction  must  be  personally  served  upon  the  defendant,  and  upon 
his  solicitors,  attorneys,  or  agents,  by  delivering  to  and  leaving  with  each 
of  them  a  correct  copy  of  the  writ,  and  at  the  same  time  showing  him 
the  original  writ  under  the  seal  of  the  court  \{q)  unless  the  court,  under 
particular  circumstances,  dispenses  with  the  personal  service,  and  orders 
a  substituted  service  to  be  made  in  some  other  manner.  Service  of  the 
writ  at  the  house  which  appeared  to  be  the  defendant's  last  placp  of 
abode  has  been  ordered  to  be  good  service,  though  the  house  was  appa- 
rently shut  up.(r) 

The  person  serving  the  writ,  although  obliged  to  produce  it  to  the 
party  served,  is  not  obliged  to  deliver  the  writ  to  be  compared  with  the 
copy  served.(5) 

In  some  cases  service  is  dispensed  with.  Thus  it  has  been  repeatedly 
determined,  that  where  a  party  is  in  court  and  hears  the  order  for  an 
injunction  pronounced,  he  is  as  much  bound  as  if  he  had  been  actually 
served  with  the  writ.(^)  And  the  practice  has  been  extended,  not  only 
to  a  case  where  the  party  was  in  court  during  the  motion,  and  retired 
before  the  order  was  actually  pronounced,  but  to  a  case  where  the  de- 
fendant's knowledge  that  the  order  had  been  pronounced  proceeded 
solely  from  inf6rmation.(ti)  In  one  case  Lord  Eldon  observed,  that  if 
the  party  admitted  that  he  believed  the  order  was  made,  the  principle 
was  the  same  as  if  his  belief  was  formed  from  information  short  of  actu- 
al service ;  and  that  there  would  be  authority  enough  to  apply  the  prac- 
tice, if  the  defendant  would  not  swear  that  he  did  not  believe  the  order 
was  pronounced.(«?) 

It  is  irregular  to  serve  the  defendant  with  an  injunction,  without  tak- 
ing out  and  serving  him  with  a  subpcana  to  appear  and  answer.(t£?) 


iq)  1  Tar.  Pr.  965.    Eden  on  Inj.  93.  {t)  Eden  on  Inj.  93.    Monell  t.  Law- 

3  Dan.  Pr.  280.  rence,  13  John.  5S1. 

(r)  Eden  on  Inj.  93.    Pierce  ▼.  Crutch-  (u)  Id.  94. 

field,  14  Vea.  S06.    Bodnam  ▼.  Morgan,  (v)  Kimpton  t.  Eve,  3  Yea  &  B.  849. 

Gary,  144.  (w)  Parker  t.  Williama,  4  Paige,  439. 

{$)  Woodward  t.  King,  3  Ca.  in  Ch.  Seebor  y.  Heaa,  5  ib.  85.     Halat.  Dig. 

303.    Woodward  ▼.  Earl  of  Lincoln,  3  178.    Attorney  Gen.  t.  NicboII,  16  Yea. 

Swanat.  636.  338.    Patrick  t.  Harrison,  3  Bro.  C.  0. 
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But  such  irregularity  will  be  waived  by  the  defendant's  voluntarily  ap- 
pearing and  answering  the  bill.(:r)  It  is  too  laie,  also,  to  move  to  dis- 
solve the  injunction,  on  that  ground,  after  a  subpcBoa  has  been  served  on 
the  defendant.(y) 

The  neglect  of  the  complainant  to  serve  the  subpcena  and  injunction 
on  some  of  the  defendants  named  in  the  bill,  is  not  a  ground  for  dissolv- 
ing the  injunction  as  to  the  defendants  on  whom  the  service  has  been 

made,(5;) 

Where  a  bill  is  filed  against  several  joint  plaintiffs  in  a  suit  at  law, 
to  stay  the  proceedings  there,  it  will  be  sufficient  to  stay  the  proceed- 
ings if  the  injunction  is  served  on  the  attorney,  and  on  any  of  such  joint 
plaintiffs ;  although  it  is  not  served  on  all.  But  the  subpoena  must  be 
served  on  each  defendant,  unless  he  elects  to  appear  voluntarily,(a) 


SECTK^N    VIIL 


EFFECT    OF    INJUNCTION. 


As  long  as  an  injunction  is  in  operation,  it  must  be  obeyed  ;  notwith- 
standing it  may  have  been  improperly  or  irregularly  issued.  (6) 

An  injunction  directed  to  several  persons  not  defendants  in  the  suit, 
-where  it  appears  upon  the  face  of  the  writ  that  they  are  not  defendants, 
is  not  obligatory  upon  such  persons,  except  as  a  notice.(c)  An  injunc- 
tion thus  directed  is  not  authorized  by  the  fiat  of  allowance,  and  when 
it  appears  upon  the  face  of  the  process  that  such  persons  are  not  defend- 
ants, it  is  inoperative  and  useless,  as  to  them.(d) 

An  injunction  to  stay  proceedings  against  the  principal,  will  stay  all 
proceedings  against  the  special  bail.(c) 

An  injunction  issued  upon  a  creditor's  bill  will  not  prevent  the  debtor 
from  receiving  and  applying  the  proceeds  of  his  subsequent  earnings  to 
the  support  of  himself  or  his  family,  or  to  defray  the  expenses  of  the 
suit,  or  prevent  him  from  complying  with  any  order  of  this  court 
made  in  any  other  cause,  to  assign  and  deliver  his  property  and  effects 


(x)  Parker  ▼.  Williams*  4  Paige,  439.    Wood.  Lect.  250.     Sullivan  r.  Jodab,  4 
(y)  Seebor  v.  Hecs,  5  Paige,  86.  Paige,  444. 

{z)  Id.  ib.  (c)  Sage  v.  Quay,  1  Clarke,  347. 

(fl)  Id.  iix.  {d)  Id.  ib. 

ib)  Moat  r-  Holbein,  2  Edw.  188.  3        (e)  Webster  v.  Chew,  3  Har.  &  McH. 
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to  a  receiver ;  or  restrain  him  from  making  the  necessary  assignment  to 
obtain  his  discharge  under  the  insolvent  laws,  unless  an  express  provis- 
ion to  that  effect  is  contained  in  the  injunction.(/)  Nor  will  such  in-* 
junction  prevent  any  other  creditor  from  levying  upon  such  property  of 
the  debtor  as  he  may  be  able  to  find  and  to  reach  by  execution  previous 
to  the  entry  of  an  order  for  a  s^uestration,  or  for  tlie  appointment  of  a 
receiver.(^) 

Nor  will  such  injunction  prevent  the  defendant  from  confessing  a 
judgment  in  favor  of  another  bona  fide  creditor ;  unless  there  is  a  spe* 
cial  clause  therein  to  that  effect.(A) 

The  injunction  on  an  interpleading  bill  stays  all  proGeedings<(i) 


SECTION   IX. 


BREACH    OF    INJUNCTION. 


What  is  a  sufficient  service^  or  notice  qf^  tprit.]  This  milst  depend  in 
some  measure  upon  the  form  of  the  injunction  and  the  nature  of  the  act 
prohibited. 

An  injunction  operates  from  the  time  the  order  is  made^  and  not  mere- 
ly from  the  time  of  its  being  sealed,  or  even  from  the  time  of  lis  being 
djawn  up.{k)  Therefore^  where  an  injunction  had  been  obtained  to  re- 
strain waste,  and  before  the  order  was  drawn  up,  notice  of  its  having 
been  obtained^  and  of  its  purpoit,  was  served  on  the  defendant,  who  nev- 
ertheless continued  acts  of  waste,  he  was  held  guilty  of  a  breach  of  the 
injunction.(/)  ' 

To  be  guilty  of  a  breach  of  the  injunction,  the  party  must  have  notice 
of  it ;  but  although,  strictly  speaking,  he  ought  to  be  served  with  the 
writ  itself  under  the  seal  of  the  court,  in  the  manner  already  pointed 
out,  circumstances  will  justify  a  committal  without  the  actual  service  of 
the  writ;  as,  where  the  matter  is  pressings  and  there  is  not  time  to  pro*- 
cure  the  writ,  <fcc.  In  such  cases  the  service  of  the  writ  will,  by  the 
English  practice,  be  dispensed  with,  and  service  of «  copy  of  the  minutes 


(/)  Rttle  195.  {k)  Drewry  on  Inj.  398.     See  RaUray 

(  ^)  Idem.       LaneiDg    ▼.    Easton,  7  v.  Bishop,  3  Mad.  220. 

Paige,  364.  (/)  Vansaadaa  v.  Rose,  S  Jae.  &  \V. 

(h)  Rule  195.  264.     And  see  Kimpton  t.  Etc,  2  Yes.  it 

(i)  Warriogton  v.  Wheatatone,  Jac.        B.  149. 
205. 
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of  the  order,  or  of  a  notice  of  their  having  been  passed,  will  be  suffi* 
cient.(m) 

In  some  cases  a  committal  may  be  ordered  where  neither  the  writ  nor 
the  minutes  of  the  order  have  been  served,  nor  any  persona]  notice  given. 
Thus  if  a  defendant,  by  being  in  court  at  the  hearing  of  the  motion,  is 
apprised  that  there  is  an  order,  he  cannot  avoid  its  consequences,  by  leav- 
ing the  court  before  the  order  is  actually  pronounced.(n) 

In  K^mpton  v.  Eve{o)  it  was  held,  that  it  was  a  breach  of  an  injunc- 
tion to  proceed  to  a  sale  after  personal  service  of  a  notice  that  an  iujunc- 
tion  against  selling  had  been  granted,  where  the  party  so  proceeding  ad- 
mitted that  he  believed  the  order  to  have  been  made.  And  it  is  not  ne- 
cessary to  constitute  a  breach  of  the  injunction,  that  it  should  be  actually 
served. 

So  if  a  party  have,  by  himself  or  by  his  attorney,  notice  in  any  other 
way  of  the  fact  that  an  injunction  has  been  granted,  though  it  should  not 
be  regular  notice,  it  is  a  breach  of  the  injunction  to  disobey  it.(p)  But  if 
the  complainant  is  guilty  of  delay  in  getting  the  order  drawn  up  and  served* 
the  court  will  not  treat  the  defendant  as  in  contempt,  although  he  should 
have  been  present  at  the  hearing  of  the  motion.(9)  The  distinction 
seetns  to  be  that  the  defendant  shall  not  escape  the  process,  if  he  has 
heard  the  motion,  merely  by  turning  his  back  upon  the  court,  so  as  not 
actually  to  hear  the  order  pronounced  ;  but  that  on  the  other  hand,  the 
order  is  not  to  be  kepi  suspended  over  his  head  unenforced,  for  an  inde- 
finite length  of  time.(r) 

Whe  may  commit  a  breach.']  An  injunction  to  restrain  proceedings 
at  law  is  directed  to  the  defendant,  his  counsellors,  attorneys,  solicitors 
and  agents ;  and  an  injunction  to  restrain  waste,  &c.  is  usually  directed 
to  the  party,  his  servants^  workmen,  and  agents ;  consequently,  if  the 
counsellors,  ice,  of  the  party,  in  the  first  case,  or  his  servants,  workmen, 
or  agents,  in  the  second,  having  had  notice  of  the  injunction,  do  any 
thing  inhibited  by  it,  they  will  be  guilty  of  a  contempt.(^) 

It  is,  however,  no  breach  of  an  injunction,  for  a  person,  not  a  party  to 
the  suit,  and  who  has  not  acquired  a  right  pendente  lite  from  any  one,  as 
a  party,  to  exercise  a  right  which  he  had  antecedently  to  the  suit.(r) 


(m)  3  Dan.  370.  (q)  James  ▼.  Downes,  18  Vea.  53d. 

(n)  Hearn  v.  Tenant,  14  Yes.    136.  (r)  See  Lord  Eldon'a  obaerYatiuns,  Id. 

Skip  ▼.  Hare  wood,  3  Atk.  564.  524. 

(o)  3  Yea.  &  B.  349.  (#)  3  Dan.  370.      See  Lewea  t.  Mor- 

{p)  Lawea  t.  Morgan,  5  Price,  618.  gan,  5  Price,  518. 

Powell  T.  Folleu,  Dick.  116.    Drcwry  on  (r)  Bootle  t.  Stanley,  2  Eq.  Abr.  sea 
iDJ.  399. 
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Wlitti  acts  will  constitute  a  breach.]  Where  an  injunctiou  issued  up- 
on a  creditor's  bill,  prohibits  the  defendant  from  transferring,  assigning^ 
delivering,  or  in  any  way  interfering  with,  or  disposing  of,  his  prop- 
erty, or  effects,  any  active  interference  with  the  property  by  the  de- 
fendant or  his  a^ent,  for  the  purpose  of  having  the  legal  title  to  the 
same  transferred  to  another,  and  thereby  to  deprive  the  complainant 
of  the  equitable  lien  he  has  acquired  thereon  by  the  filing  of  his  bill 
is  a  breach  of  the  injunction.(ti)  Thus,  where  two  defendants  informed 
a  creditor  that  they  had  property  liable  to  be  reached  by  execution,  and 
consulted  with  each  other,  and  agreed  to  procure  an  execution  to  be  is- 
sued,  for  the  purpose  of  having  such  property  sold  thereon,  and  employed 
an  agent  to  procure  the  issuing  of  the  execution,  and  took  and  delivered 
the  property  to  the  sheriff;  it  was  held  they  had  violated  the  injunc- 
tion.(r) 

And  it  is  to  be  observed  that  one  may  be  guilty  of  a  breach  of  an  in- 
junction by  aiding  and  abetting  those  who  are  committing  an  act  incon- 
sistent with  it,  although  he  should  not  actually  take  part  in  such  act(iiy) 
Thus,  where  the  contest  was  between  a  college  at  Oxford  and  the  poor 
people  in  the  neighborhood,  as  to  the  right  of  cutting  wood  in  a  certain 
wood,  and  an  injunction  had  been  granted  to  restrain  A.  and  his  work- 
men and  servants,  &c.  from  cutting  the  wood,  it  was  held  a  breach  of 
the  injunction  in  A.  to  be  present  and  acting  as  a  leader  when  a  great 
number  of  the  poor  people  drove  away  the  servants  of  the  college,  and 
cut  wood ;  although  A.  not  only  did  not  actually  assist,  but  used  words 
of  counsel  to  the  people,  dissuading  them  from  violence.  The  ground 
was,  that  remaining  and  acting  as  a  leader,  and  not  actually  interfering 
to  prevent  the  acts,  he  was  inferentially  aiding  and  as3i8ting.(:r)  And 
the  jurisdiction  seems  to  have  been  stretched  still  further  in  another 
case,(y)  from  which  we  may  collect  that  a  contempt  may  be  committed 
by  assisting  in  the  official  act  of  a  person  acting  under  lawful  authority. 
In  that  case  it  was  held  that  a  breach  of  an  injunction  to  quiet  possession 
was  committed  where  the  party  enjoined  had  assisted  a  justice  of  the 
peace  in  making  restitution  on  a  forcible  entry.  It  is  not,  however,  a 
breach  of  an  injunction  staying  execution  at  law,  with  leave  to  proceed 
to  judgment,  for  the  defendant  to  take  out  a  scire  facias  quare  esecutio 
non;  because  that  is  only  proceeding  to  judgment.(z) 


(u)  LftDsiog  V.  EastQn,  7  Paige,  364.        (y)  Woodward  t.  Earl  of  Lineolo,  3 
(v)  Id.  ib.  Swaott.  6S6. 

(to)  Drewry  on  Inj.  399.  {x)  Hankey  t.  Morria,  9  Eq.  Abr.  698. 

(x)  St.  John's  College  ▼.  Carter, 6  Law 
Joar.  218. 
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Where  an  injimelion  was  granted  against  the  attorney  of  the  defen- 
dant to  restrain  him  from  proceeding  at  law,  it  was  held  a  breach  of  the 
injunction  for  the  defendant  to  pKOceed.(a) 

Although  an  injunction  be  erroneously  or  irregularly  obtained,  it  is 
still  an  order  of  the  court,  and  must  be  discharged  before  it  can  be  db- 
abeyed.  If,  therefore,  the  defendant  or  his  attorney  are  guilty  of  a 
breach  of  the  injunction,  it  is  a  contempt  which  the  court  will  punish.(&) 
By  this,  however,  it  is  to  be  understood  that  although  the  injunction 
was  erroneously  granted,  and  for  an  insufficient  cause,  the  officer  by 
whom  it  was  allowed  acted  within  his  powers  or  jurisdiction,  under  tbe 
rules  of  the  court.(c)  Otherwise  the  injunction  would  have  no  validity 
whatever,  it  is  presumed. 

But  where  the  defendant  and  his  solicitor  had  been  guilty  of  a  breach 
of  an  injunction  which  was  irregular,  Lord  Eldon  refused  to  commit 
tfiem,  but  ordered  them  to  pay  the  costs  occasioned  by  the  breach  of  in- 
junction, and  of  the  motion  to  commit.(c()  In  SuUivan  v.  Jiidahj{e) 
this  court  also  decided  that  it  would  take  into  consideration  the  fact  that 
the  injunction  was  erroneously  granted,  and  without  sufficient  equity  to 
sustain  it,  in  determining  the  extent  of  the  punishment  to  be  imposed 
upon  the  party  who  has  been  guilty  of  a  breach  thereof. 

In  a  recent  case,(/)  the  chancellor  decided  that  where  an  injunction 
against  a  corporation  is  served  upon  its  president,  it  is  his  duty  to  pre- 
vent the  other  officers  of  the  corporation  from  doing  any  thing  as  such 
officers,  contrary  to  the  order  of  the  court ;  and  that  if  he  conceals  from 
such  officers  the  fact  that  an  injunction  has  been  served  upon  him,  and 
allows  them  to  go  on  and  do  acts  in  violation  of  it,  it  is  a  breach  of  the 
injunction  on  his  part. 

Where  an  injunction  is  to  do  a  things  and  the  party  neglects  or  re- 
fuses, the  course  to  compel  him  is  to  move  that  he  shall  do  it  by  a  par- 
ticular day,  or  stand  committed.  But  where  the  injunction  operates  strict- 
ly by  way  of  restraint,  the  proper  course  is  either  to  move  that  the  defen- 
dant be  committed  for  a  breach  thereof;  or  else  to  move  that  he  be  com- 
mitted unless  he  show  cause  at  a  future  day  to  the  contrary.^g*) 

The  method  of  punishing  a  defendant,  however,  for  a  breach  of  an  in- 
junction will  be  reserved  for  consideration  nnder  the  head  of  "  Con- 
tempts.^ 


(a)  Segewiek  t.  Redman,  Cary,  44.  (</)  Partington  t.  Booth,  3  Mer.  148. 

\h)  Eden  on  Inj.   102.    Woodward   t.  (e)  Sujtra. 

Earl  of  Lincoln,  3  Swanst.  696.    Drew-  (/)  The  Bank  Commia'rs  r.  The  Ci- 

ry  on  InJ.  407.  ty  Bank  of  Buffalo,  Jan*y  83,  1843. 

(c)  Sullivan  t.  Judah,  4  Paige,  444.  {g)  Drewryon  InJ.  406. 
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SECTION   X. 


DISSOLVING   INJUNCTIONS. 


1.  Motion  to  dissolve  on  bill' 


Tf  an  injunction  is  granted  on  the  certificate  of  a  vice  chancellor,  or 
on  an  ex  parte  application  to  the  court  before  answer,  ihe  defendant 
inny  move  to  dissolve  the  injunction  on  the  matter  of  the  bill  only ; 
and  if  he  succeeds  in  such  motion,  the  court,  in  its  discretion,  may 
allow  him  the  costs  of  the  application.  (A) 

This  motion  must  be  upon  the  like  notice  to  the  complainant  as  is 
required  in  other  cases  of  special  motions,  by  the  89th  rule. 

Wherever  an  injunction  has  been  issued  in  a  cause,  a  copy  of  the  bill 
must  be  served  on  the  defendant's  solicitor  within  six  days  after  service 
of  notice  of  defendant's  appearance  if  the  respective  solicitors  live  with- 
in twenty  miles  of  each  other,  and  within  ten  days  if  at  a  greater  dis- 
tance. If  a  copy  of  the  bill  is  not  delivered  within  the  time  prescribed, 
the  defendant  may,  upon  due  notice  to  the  complainant's  solicitor,  apply 
to  dissolve  the  injunction,  with  costs.(t) 

It  has  been  held  that  the  service  of  a  copy  of  the  bill  on  the  agent  of 
the  defendant's  solicitor  within  the  time  prescribed  by  this  rule  is  8uffi<» 
cient,  where  the  solicitors  of  the  respective  parties  do  not  reside  in  the 
same  county  and  within  forty  miles  of  each  other ;  and  it  is  not  neces* 
sary  that  the  copy  of  the  bill  should  be  served  on  the  solicitor  himself 
in  such  a  case.(A:) 

If  an  ex  parte  injunction  is  granted,  upon  a  bill  which  is  not  duly 
verified,  so  as  to  authorize  the  issuing  of  such  injunction,  it  is  a  matter 
of  course  to  dissolve  the  injunction,  upon  the  matter  of  the  bill  only 
according  to  the  provisions  of  the  34th  rule.(/) 

Where  the  complainant  neglects  to  serve  a  subpoBua  upon  a  defen- 
dant against  whom  an  injunction  has  been  granted  affecting  his  rights. 


(h)  Rule  34*.  MiDlarn  t.  Sejrmour,  4  (k)  Sinclair  t.  Sandford,  7  Paige, 
John.  Ch.  Rep.  173.  439.  . 

(t)  Rule  35.     Robinaon  t.   Forgiaon,  (/)  Campbell  r.   Morrison,  7    Paige, 

Hopk.  8.  157.    CatJeUr.   MoDonald,    13  Loois. 

Rep.  44. 
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such  defendant  may  appear  voluntarily  and  apply  to  dissolve  the  injunc- 
tion, without  wailing  for  the  service  of  the  subpcBna.(m) 

2.  Motion  to  dissolve  upon  bill  and  answer. 

Within  what  time  to  be  made^]  Upon  serving  his  answer  the  defen- 
dant may,  upon  notice  to  the  complainant,  move  to  dissolve  the  injunc 
lion. 

By  the  38th  rule,  exceptions  to  the  answer  will  not  prevent  a  disso- 
lution of  the  injunction,  unless  they  are  filed  and  served  within  ten  Aelys 
after  the  answer  is  put  in.  If  taken,  the  defendant  may  give  a  written 
consent  that  they  be  forthwith  referred ;  and  unless  the  complainant 
procures  the  master's  report  in  favor  of  the  exceptions  within  ten  days 
after  receiving  such  consent,  they  will  not  prevent  a  dissolution  of  the 
injunction.  By  the  39th  rule,  if  exceptions  are  filed  within  the  ten 
days,  it  will  not  be  in  order  to  move  for  the  dissolution  until  the  time 
for  procuring  the  master's  report  has  expired ;  unless  a  report  against 
the  validity  of  the  exceptions  is  sooner  obtained.(n) 

A  chamber  order,  under  the  125th  rule,  allowing  further  time  to  ex- 
cept, does  not  extend  the  time  within  which  exceptions  must  be  filed 
to  prevent  a  dissolution  of  the  injunction.  An  extension  of  the  time 
for  that  purpose,  can  only  be  obtained  upon  a  special  application  to  the 
court,  upon  notice.(o)  And  the  court  will  not  enlarge  the  time  for 
procuring  the  muster's  report,  in  an  injunction  case  except  under  spe- 
cial circumstances — such  as  the  illness  of  the  master,  &^c.(p) 

The  chancellor  has  decided  that  the  defendant  may  give  notice  of  an 
Application  to  dissolve  an  injunction  upon  bill  and  answer,  immediately 
after  service  of  the  answer,  without  waiting  the  ten  days  allowed  to  the 
complainant  to  except  to  the  answer.  But  if  exceptions  are  duly  serv- 
ed within  the  time  prescribed  by  the  38th  rule,  it  will  be  a  sufficient  an- 
swer to  the  application.(9]  But  a  party  is  not  ac  liberty  to  give  notice 
of  an  application  to  dissolve  the  injunction  for  a  time,  which  is  within 
the  ten  days  allowed  by  the  38th  rnle  for  excepting.(r) 

The  provisions  of  the  39th  rule  are  not  applicable  to  the  case  of  an 
answer,  to  which  the  complainant  has  no  right  to  except  for  insufficien- 


(m)  Waffle  v.  Vanderheyden,  8  Paige,        (p)  Davenport  t.  Whitmore,  8  Sim. 
45.  S51. 

(n)    And    see  Parker    ▼.  Williams,  4        (q)  Satterlee  t.  Bargy,  3  Paige,  149. 
Paige,  439.  (r)  Id.  ib. 

(o)  Wakeman  v.  Gillespy,    5    Paigei 
li-2. 
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cy,  (i.  e.,  one  to  which  the  oath  of  the  defendant  has  been  waived.)  If 
the  whole  equity  of  the  bill  is  denied,  exceptions  for  impertinence  will 
not  prevent  the  dissolution  of  the  injunction.(«) 

Whether  necessary  thai  all  the  answers  be  in.]  It  is  a  general  mle, 
that  the  answers  of  all  the  defendants  must  be  perfected  before  an 
injunction  will  be  dissolved ;  provided  all  the  defendants  are  implica- 
ted in  the  same  charge,  and  the  complainant  has  taken  the  requisite 
steps  to  compel  their  answers.(/)  Thus,  where  the  president  of  a  bank 
is  made  a  party  defendant,  as  an  individual,  and  the  bank  is  also  made 
a  party,  and  the  president  and  the  bank  are  both  implicated  by  the  bill 
in  the  same  charge,  and  the  bank  answers  by  its  cashier,  but  the  presi- 
dent does  not  answer,  the  injunction  will  not  be  dissolved  upon  the  an- 
swer of  the  bank  alone ;  nor  until  the  answer  of  the  president  comes 
in ;  even  though  the  injunction  is  issued  against  the  bank  alone,  and 
denial  of  knowledge  on  his  part  would  be  sufficient  to  procure  its  disso- 
lution.(u) 

But  to  this  rule  there  are  exceptions.  Thus,  if  the  defetidant  on 
whom  the  gravamen  of  the  charge  rests,  has  fully  answered,  that  may 
be  sufficient.(v)  So,  it  is  not  a  valid  objection  to  an  application  to  dis- 
solve an  injunction,  that  the  personal  representatives  of  a  deceased  co- 
defendant  who  was  jointly  implicated  in  the  fraud  charged  in  the  bill 
have  not  answered ;  unless  they  are  charged  with  knowledge  of  the 
fraud  of  their  testator  or  intestate.(ir)  And  the  rule  is  the  same  where 
the  parties  who  have  not  answered  are  mere  formal  parties.(ar) 

It  is  settled,  also,  that  if  there  has  been  negligence  on  the  part  of  the 
complainant  in  serving  the  subpcBua,  or  in  procuring  the  appearance  of  a 
part  of  the  defendants,  those  who  have  appeared  and  answered  may 
have  the  injunction  dissolved  on  their  answers  alone.(y) 

Upon  what  grounds  motion  may  be  made.  ]  A  want  of  due  diligence 
on  the  part  of  the  complainant  after  obtaining  an  injunction  is  always  a 
cause  for  dissolving  it(z) 


(s)  LiviDgston  v.  LiTingston,  4  Paige, 
111. 

(0  Noble  V.  Wilson,  1  Paijje,  164. 
Depeyeter  ▼.  Graves,  3  John.  Ch.  Hep. 
148.  Vandervoort  ▼.  Williams,  1  Clarke, 
377.  Jones  r.  Magill,  1  Bland,  190.  Id. 
192,  194,  199.  Cape  Sable  Company's 
case,  3  BJand,  606. 

(u)  Yanderyoort  ▼.  Williams,  1  Clarke, 
377.  But  see  Glasscott  ▼.  Governor  and 
Company  of  Copper  Miners,  10  Law  J. 
(N.  S.)  30. 


(v)  Depeyster  t.  Graves,  3  John.  Ch. 
Rep.  148. 

(i^)  Wakeman  v.  Gillespy,  5  Paige, 
113. 

(x)  Higgins  v.  Woodward,  Ilopk.  343. 

(y)  Seebor  v.  Hess,  5  Paige,  85. 
Hyde  V.  Warren,  19  Ves.  331. 

(::;)  Depeyster  v.  Graves,  3  John.  Cb. 
Rep.  304.  See  Higgins  v.  Woodward, 
Hopk.  343.  Seebor  v.  Hess,  5  Paige, 
85. 
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An  injunction  will  not  be  dissolved  because  of  a  defect  or  deficiency 
in  the  injunction  bond  ;  but  further  security  will  be  required  and  time 
given  to  complete  it.(a) 

And  the  neglect  of  the  complainant  to  serve  the  subpoena  and  injunc- 
tion on  some  of  the  defendants  named  in  the  bill,  is  not  a  ground  for 
dissolving  the  injunction,  as  to  the  defendants  on  whom  the  service  has 
been  made.(6) 

Where  a  bill  is  filed  to  obtain  a  discovery  of  the  defendant's  title, 
and  an  injunction  is  granted  upon  that  ground,  it  must,  of  coarse,  be 
dissolved  as  soon  as  the  discovery  is  obtained.(c) 

As  to  sufficiency  and  effect  of  answer. \  An  injunction  will  not  be 
dissolved  on  the  coming  in  of  the  answer,  unless  the  defendants  positive- 
ly deny  all  the  equity  of  the  bill.  A  denial  from  iuformation  and  be- 
lief is  not  sufficieut.(c()  Where  the  answer  does  not  deny  the  facts 
charged  in  the  bill,  positively  and  fully,  although  the  denial  be  as  full 
as  can  be  given  by  the  party  under  the  circumstances,  the  injunction 
will  not  be  dis6olved.(6)  And  it  seems  that  even  where  all  the  equity 
of  the  bill  is  denied  by  the  answer,  it  is  not  a  matter  of  course  to  dis- 
solve the  injunction  )  as  the  granting  and  continuing  an  injunction  al- 
ways rests  in  the  sound  discretion  of  the  court,  to  be  governed  by  the 
nature  of  tlie  case.(/)  The  statement  of  the  defendant  must  be  at 
least  credible.  Any  evasion  in  not  responding  to  the  charges  in  the 
bill,  or  an  extreme  improbability  in  the  statement  of  the  defendant,  will 
induce  the  court  to  retain  the  injunction.(§')  So  if  the  defendant's  an- 
swer is  contradictory.(A)  And  if  the  equity  of  the  bill  is  not  charged 
to  be  in  the  knowledge  of  the  defendant,  and  the  defendant  merely  de- 
nies all  knowledge  and  belief  of  the  facts  alle^  therein,  the  injunc- 
tion will  not  be  dissolved  on  the  bill  and  answer  alone.(t) 

3o  if  the  court  can  see  in  the  facts  disclosed  in  the  answer,  good  rea- 
sons for  retaining  the  injunction,  it  will  be  retained,  notwithstanding  a 
full  denial  of  the  equity  of  the  bill.(A:)  Nor  will  an  injunction  upon  a 
creditor's  bill  claiming  more  than  $100,  and  charging  equitable  assets 
to  the  amount  of  more  thian  $100,  be  dissolved  because  the  defendant  in 


(fl)  WilliamB  ▼.  Hall,  1  Bland,  194.  (/)  Id.   ib.     Moore    v.    Hyllon,  Dct. 

{b)  Sebor  v.  Hess,  supra.  Eq.  Rep.  430.  Bank  of  Monroe  v.  Scher- 

(c)  New- York  v.  Conoeclicut,  4  Dall.  merhorn,  1  Clarke,  303. 

3»nli  {g)    Moore    v.    Hylton,  supra,    Wil- 

(rf)  Ward  V.  Van  Bokkelin,  1  Paige,  liaois  r.  Hall,  1  Bland.  195. 

100.  Aplhorpe  v.  Coinstock,  Hopk.  148.  (A)  Tong  v.  Oliver,  1  Bland,  199. 

VVakeman  v.  Gillespy,  6  Paige,  112.  (i)  Rodgera  v.  Rodgers.  1  Paige,  425. 

((f)  Roberts  v.  Anderson,  3  John.  Ch.  (k)  Bank  of  Monroe  v.  Schermerhorn. 

Rep.  204.  1  Clarke,  303. 
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his  answer  swears  that  be  has  not  equitable  assets  lo  the  amount  of 
$100.(/) 

It  is  a  general  rule,  however,  that  if  the  facts  on  which  the  complainant's 
equity  rests  are  positively  denied,  the  injunction  must  be  dissolved.(m) 
The  answer  is  sufficient  if  it  disprove  the  facts  stated  in  the  bill.(n)  It 
need  not  invalidate,  by  full  proof,  thQ  fieicts  in  the  bill.  The  defendant 
need  only  show  that  the  evidence  of  the  complainant  is  entitled  to  no 
credit.(o) 

An  injunction  against  a  corporation  cannot  be  dissolved  on  bill  and 
answer,  unless  the  answer  is  duly  verified  by  the  oath  of  some  of  the 
corporators  who  are  acquainted  with  the  facts  stated  therein.(p) 

A  defendant  may  answer  an  injunction  bill  on  oath,  for  the  purpose 
of  moving  thereon  for  a  dissolution  of  the  injunction,  although  an  oath 
is  waived  or  is  not  necessary.  But  such  answer  will  have  no  other  or 
greater  force,  as  evidence,  than  the  bill.(f )  It  therefore  makes  no  dif* 
ference,  on  an  application  to  dissolve  the  injunction  on  bill  and  answer, 
that  the  bill  is  supported  by  the  oaths  of  several  compIainants.(r) 

An  injunction  will  not  be  dissolved,  although  the  whole  equity  of  the 
bill  is  denied  by  the  answer,  unless  the  answer  is  sworn  to.{s)  And 
where  the  complainant  waives  an  answer  on  oath,  if  he  annexes  to,  and 
files  with.his  bill,  affidavits  of  other  persons  verifying  the  facts  stated 
therein,  it  is  not  a  matter  of  course  to  dissolve  the  injunction  oa  the 
oath  of  the  defendant.(^) 

Notwithstanding  the  waiver  of  an  answer  on  oath,  the  answer  must 
be  sworn  to  if  the  defendant  wishes  to  dissolve  the  injunction  on  the 
ground  that  the  equity  of  the  bill  is  fully  denied.(u)  If  the  answer  is 
sworn  to,  however,  and  the  whole  equity  of  the  bill  is  denied  by  it,  if 
no- affidavit  of  a  disinterested  witness  is  annexed  to  the  bi^l,  the  injunc* 
tion  will  be  dissolved  ;  although  security  for  debt  and  costs  in  the  suit 
at  law  has  been  given,  under  the  provisions  of  the  revised  statutes  on 
that  subject.(i;) 

Affidavits^  ^c.  upon  motion.]  We  have  mentioned  in  what  cases  the 
complainant  may  annex  affidavits  to  his  bill  to  be  used  in  opposition  to 
the  motion  to  dissolve.(t^)    It  is  also  well  settled,  that  on  such  a  mo- 


(/)  Sage  T.  Qu^,  1  Clarke,  347.  (q)  Rule  36.     Manchtat^r  v.   Day,  t 

{pi)  Gibaon  t.  Tilton,  1  Blaod,  365.  Paige,  dU5. 

{n)  McFarlaod    ▼.    McDowell,  1    Car.  (r)  Maocheater  v.  Day,  supra. 

Law  Repoa.  110.  (s)  Rale  37. 

(o)  North'a  ezVa  v.  Perrow,  4  Raod.  1.  (0  Rule  37. 

\p)  FnhoD  Bank  t.  New-York  A  Sha-  (ti)  Dougrey  v.  Topping.  4  Paige,  04. 

roil  Canal  Co.  1  Paige,  311.  (o)  Mancheater  ▼.  Day,  6  Paige,  S&ft. 


(10)  Ante,  p.  47. 
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tion  the  defendant  may  read  the  affidavits  of  disinterested  witnesses,  or 
other  evidence,  in  support  of  his  answer,  to  rebut  the  affidavits  annexed 
to  the  biU.(.r) 

But  no  affidavits  can  be  received  for  the  purpose  of  ctnUradicting  the 
an8wer.(y)  Affidavits  may  be  read,  however,  to  substantiate  written 
instruments  alleged  by  the  bill  and  neither  admitted  nor  denied  by  the 
answer.(2?)  So  if  deeds  or  letters  be  stated  in  the  bill,  and  the  defen- 
dant  says  he  does  not  know  whether  the  statement  is  correct  or  not, 
they  may  be  verified  by  affidavit.(a)  But  as  to  facts  and  circumstances 
wliich  the  defendants  do  not  know  of,  if  the  benefit  of  them  cannot  be 
had  from  the  defendants'  consciences,  it  cannot  be  had  at  all,  except  so 
far  as  the  complainant  may  be  able  to  prove  them  at  the  trial.(&) 

Where  an  injunction  had  been  obtained  *  against  several  defendantSi 
eoi-partners,  three  of  whom  had  answered  but  the  fourth  had  not,  the 
three  who  had  answered  moved  to  dissolve  the  injunction,  but  the 
court  treated  it  as  a  joint  injunction,  and  therefore  held  that  the  com- 
plainant was  entitled  to  read  affidavits  against  the  answers.(c) 

Cause  against  dissolving.  It  is  no  objection  to  an  application  to  dis- 
solve an  injimction,  that  a  replication  has  been  filed.  But  if  the  testi- 
mony has  been  taken  in  the  cause,  the  court  will  order  the  application 
to  stand  over  until  the  hearing  on  the  merits ;  unless  special  circum- 
stances render  delay  improper .(cl)  Exceptions  filed  are  no  objection 
to  the  motion,  unless  they  afiect  the  answer  in  points  relating  to  the 
grounds  of  the  injunction.(«)  Where  exceptions  to  the  answer  of  one 
of  the  defendants  are  submitted  to,  if  the  exceptions  go  to  the  merits, 
the  injunction  will  not  be  dissolved.  If  the  exceptions  have  not  been 
submitted  to,  nor  allowed,  the  court  will  look  into  them  to  see  that  they 
are  not  frivolous.  And  if  friyolous,  they  will  furnish  no  objection  to 
the  motion  to  dissolve.(/) 

If  the  whole  equity  of  the  bill  is  denied  by  the  answer,  exceptions 
for  impertinence  will  not  prevent  a  dissolution  of  the  injunction.(^) 

It  is  always  a  good  answer  to  an  application  to  dissolve,  that  the 


(x)    Haifrht   ▼.   Case,    4    Paige,    525.        (c)  Naylor    t.    WelliDgton,    8   Sim. 

Browo  T.  HaflT,  5  id.  335.  306. 

(y)  Drewry  on  Inj.  424.  Clapbara  t.  (d )  Grandin  ▼.  Le  Roy,  2  Pai^e,  509. 
White,  ^  Vea.  35.  (e)  Doe  r.  Roe,  Hopk.  276.     Rosa  ▼. 

Iz)  Taggart  y.  Hewlett.   1  Mer.    499.  Smith,  cited  1  HofT.  Pr.  357,  n.  (1.) 

(a)  Barrett  r.   Tickell,  Jac.  124,   129.         (/)  Noble  ▼.  Wilson,  1  Paige,  164. 

{h)  Id.    ih.   Castellain   t.    Blamenthal,         (g)  Liviogaton  ▼.  Livingston,  4  Paige, 

cited  3  Dan.  Pr.  990.  111.     Bat  aee  Joseph  t.  Sinrpson.  10 

Price,  25. 
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equity  of  the  bill  upon  which  the  injunction  rests  is  not  denied  by  the 
defendant ;  although  no  exceptions  have  been  filed  .(A) 

Hearing  of  motion.]  Upon  a  motion  to  dissolve  an  injunction,  the 
court  confines  itself  exclusively  to  the  consideration  of  the  combination 
of  facts  set  forth  in  the  bill,  out  of  which  the  equity  of  the  injunction 
arises,  and  to  the  answer  of  the  defendant  to  those  facts.  If  it  appears 
that  the  facts  as  stated  in  the  bill,  looking  to  it  only,  give  rise  to  no 
equity,  the  injunction  should  be  dissolved,  whether  the  defendant  has 
answered  or  not,  or  however  imperfectly  he  may  have  answered.(t) 
The  fiicts  set  forth  in  the  answer  are  alone  to  be  regarded  ;  not  the 
opinions  of  the  defendant.(A:) 

If  upon  hearing  the  motion  to  dissolve  the  injunction,  the  court  is  of 
opinion  that  it  was  improperly  granted,  or  that  the  case  made  by  the 
complainant  is  contradicted,  or  not  supported,  it  will  order  the  injunc- 
tion to  be  dissolved,  either  with  or  without  costs,  as  the  justice  of  the 
case  may  appear  to  require.  But  if  the  defendant  does  not  succeed  in 
satisfying  the  court  that  the  injunction  ought  either  to  have  been  re- 
fused, or  that  it  ought  not  to  be  continued,  it  will  direct  it  to  be  con- 
tinued until  the  hearing.(Z)  And  if,  in  the  case  of  an  injunction  to  re- 
strain waste,  or  any  thing  of  that  description,  the  answer  admits  that 
the  defendant  has  committed  waste,  or  has  threatened  to  commit  it,  the 
injunction  will  be  continued  till  the  hearing.(m) 

It  frequently  happens,  however,  that  upon  hearing  the  motion  to 
dissolve  the  injunction,  the  court  is  not  satisfied  as  to  the  right  of  the 
complainant  to  maintain  his  injunction.  In  such  cases,  if  the  doubt 
arises  upon  the  facts  of  the  case,  it  will  direct  an  inquiry  by  the  master, 
or  an  issue  ;(n)  or  an  action  at  law.(o)  But  although  the  bill  seeks 
merel}'  an  injunction,  or  an  injunction  with  an  account  consequeut  upon 
ity  and  the  result  of  a  reference  to  a  master,  or  of  an  issue  or  action  at 
law,  is  unfavorable  to  the  complainant's  right  to  the  injunction,  the  de- 
fendant cannot,  on  that  ground,  move  to  dismiss  the  bill.(p) 

It  is  to  be  observed  that  although  an  injunction  may  be  granted  ex 
partCi  and  sustained  upon  a  motion  to  dissolve  it,  yet  if,  at  the  hearing 


(A)  Wakeman     t.  Gillespy,    5  Paige,  Dick.  101.     Au'y  Gen.  t.  Burrows,  id. 

11«.     Ward  T.   Van.  Bokkelin,  1  Paige,  128.     Anon.  3  Atk.  485. 

100.  (n)  Agar  ▼.  Refreot«  Canal  Co  ,  Coop- 

(t)  Canal    Co.    ▼.    Rail    Road    Co.,  4  er'sRep.  77.    9  Dan.  Pr.  734, 5.    3  id. 

Gill  &  John.  7.  358. 

{k)  Chase  t.  Manhardt,  1  Bland,  335.  {o)  3  Dan.  359. 

(0  3  Dan.  357.  (p)  Id.    ib.    Brooke     v    Clarke.     1 

(m)    Packington     r.      Packington,     1  Swanst.  550. 
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of  the  cause,  there  be  no  evidence  against  the  defendant,  the  bill  will 
be  dismissed.ff ) 

Renewing'  motion.]  A  motion  to  dissolve  an  injanction  cannot  be 
renewed,  without  the  existence  of  some  new  ground.(r) 

When  motion  unnecessary*]  If  the  bill  in  an  interpleading  suit  is  dis- 
missed, it  is  not  regularly  necessary,  although  it  is  a  very  general  prac- 
tice, to  apply  for  an  order  to  discharge  the  injunction  ;  for  when  the 
bill  IS  dismissed,  in  strictness  the  injunction  falls  ipso  facto.{s)  Indeed, 
as  regards  any  bill  praying  an  injunction,  the  better  opinion  seems  to 
be  that  if  the  bill  is  dismissed,  an  injunction  granted  on  such  bill  falls 
with  it,  without  any  express  motion  or  order  to  dissolve  being  neces- 
«ary.(^) 

And  where  an  iujunction  is  awarded  until  the  coming  in  of  the  an- 
swer, it  is  of  course  at  an  end  when  the  answer  comes  in  ;  so  that  a  mo- 
tion to  dissolve  it  is  not  necessary. (u) 


SECTION    XI. 

RKVIVINO  AND  CONTINUINO  INJUNCTIONS. 

Revivinff.]  After  an  injunction  has  been  dissolved,  if  there  be  cause, 
it  may  be  revived  on  motion.(t;)  Thus,  where  a  reference  of  the  an- 
swer for  insuflSciency  has  been  shown  for  cause  against  dissolving  the 
injunction,  and  the  complainant  has  been  put  upon  terms  of  obtaining 
the  master's  report  within  a  certain  time,  but  having  failed  to  do  so  the 
injunction  is  dissolved  ;  if  the  master  afterwards  reports  the  answer  in- 
sufficient, the  complainant  may  move  to  revive  the  injunction.(t£7)  But 
after  a  reference  for  impertinence,  such  motion  cannot  be  sustained.(ir) 

The  motion  has  also  been  refused  where  the  master  having  reported 
in  favor  of  the  sufficiency  of  the  answer,  exceptions  have  been  taken  to 
his  report.(y)  The  court  has  also  refused  to  revive  an  injunction  which 
had  been  dissolved  upon  the  coming  in  of  an  answer  denying  all  the 


(7)  Barfield  ▼.  Kelly,  4  Run.  355.  (u)  Btal  t.  Gibson,  4  Hen.  &  Mnnf. 

(r)  Hoffinan   v.     Livingston,    1    John.  481. 

Ch.  Rep.  311.  (v)  Prac.  Rag.  343. 

(s)  Blennerhasset  v.    Scanlan,   1    Ho-  (tr)  Dansey  v.  Browne,  4  Mad.  337. 

gan,  363.  (jt)  3  Dan.  395.     8  id.  399. 

(I)  Drew,  on  Inj.  419.     1   C.  P.  Coop.  (y)  Id.  ib.    Scott  t.  Mackintosh,  1 

Caa.  691.  Vea.  Si  B.  503. 
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circumstances  of  the  bill,  although  an  indictment  had  been  found  against 
the  defendant  for  f)erjury  committed  in  that  answer.(2r) 

And  an  injunction  voluntarily  dissolved  hy  a  complainant,  or  by  his 
agent  or  solicitor,  cannot  be  renewed  on  petition,  without  some  new  and 
special  reasons,  which  did  not  exist  when  the  injunction  was  originally 
granted  or  dissolved.(a) 

But  whece  the  dissolution  of  an  injunction  has  been  obtained  by  fraud, 
it  may  be  reinstated.(6) 

A  motion  to  reinstate  an  injunction,  on  additional  evidence  tendered 
by  the  complainant,  is  in  the  nature  of  an  original  application.(c) 

In  the  case  of  Tone  v.  Brace^{d)  the  vice  chancellor  of  the  eighth  cir- 
cuit decided  that  he  had  power  to  reinstate  or  renew  an  injunction,  after 
a  dissolution,  even  though  the  order  of  dissolution  had  been  affirmed  by 
the  chancellor  upon  appeal,  and  an  appeal  had  been  taken  from  the 
chancellor's  decision  to  the  court  of  errors ;  but  that  this  power  would 
not  be  exercised  except  in  extreme  cases,  and  upon  new  facts  presented, 
either  by  petition  or  supplemental  bill.  It  was  also  decided,  in  that 
case,'  that  when  an  injunction  has  been  dissolved,  and  subsequently 
proofs  have  been  partially  taken,  but  no  order  has  been  entered  to  close 
proofs,  the  injunction  will  not  be  revived  merely  because  the  proofs,  so 
far  taken,  falsify  the  answer ;  especially  if  the  proofs  only  go  to  estab- 
lish the  original  charges  in  the  bill,  fully  denied  by  the  answer ;  and 
present  not  new  facts,  but  merely  additional  testimony. 

Continuing  injufiction.]  It  frequently  happens  that  where'an  injunc- 
tion has  been  obtained  before  the  hearing,  upon  an  interlocutory  ap- 
plication, it  will  be  continued  by  the  decree  made  at  the  hearing  of  the 
cau8e.(e) 

Injtmctions  are  continued  at  the  hearing  either  provisionally  or  per- 
manefitlt/.  They  are  frequently  continued  provisionally  pending  a  ref- 
erence to  a  master  to  make  inquiries,  or  to  take  an  account  preparatory 
to  a  final  adjudication  upon  further  directions.(/) 

They  are  permanently  continued  or  made  perpetual  by  the  decree  in 
those  cases  where  the  party  enjoined  is  in  possession  of  some  instrument 
conferring  a  legal  right  which  it  is  contrary  to  equity  that  he  should  be 
permitted  to  exercise,  to  the  detriment  of  the  complainant.(^)  It  is 
more  usual  however,  where  a  party  is  in  possession  of  a  security  or 


(z)  Clapham  ▼.  White,  8  Ves.  35.  (c)  Gillian  v.  AHen,  1  Rand.  414. 

la)  LiTinffston  ▼.   Gibbons,    5     John.  {d)  1  Clarke,  503. 

Ch.  Rep.  230.  (•)  Seaton  on  Decreet,  300. 

(b)  BiUinffalea    t.    Gilbert,    I    Bland,  (/)  Old  v.  Old,  id.  ib. 

608.  U)  3Dan.  Pr.  359. 
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other  instrument  which  it  is  against  conscience  that  he  should  use  against 
the  defendant,  to  direct  it  to  be  delivered  up  and  cancelled.(A) 

See,  further  upon  this  subject,  ante,  p.  613,  (sec.  2,)  as  to  perpetual 
injunctions. 


SECTION   XII. 

DISCHARGING    INJUNCTION   FOR    IRREGULARITY. 

It  has  been  already  observed  that  although  an  injunction  be  erro- 
neously or  irregularly  obtained,  as  long  as  it  is  in  force  it  must  be 
obeyed ;  and  that  a  party  acting  in  contravention  of  it  will  be  guilty  of 
a  contempt,  (t) 

The  proper  course,  whenever  there  is  any  irregularity  in  the  injunction, 
is  to  apply  for  an  order  to  discharge  it.(iE;)  So,  were  persons  not  ])artie8 
to  the  bill,  are  injuriously  affected  by  an  injunction,  if  they  apply  in  a 
proper  manner,  the  court  will  grant  them  relief  by  discharging  the  in- 
junction, so  far  as  it  affects  their  interest.(/) 

The  application  for  this  purpose  should  be  made  at  once,  upon  the 
usual  notice  to  the  opposite  party. 


(h)  3  Dan.  300. 
(t)  Ante,  p.  632. 

{k)  Rubinson  t.   Lord   Byron,  9  Dick. 
703.     Partington  r.  Booth,  3  Mer.  119. 


(0  Tradesmain*t  Bank  r.  Merritt,  1 
Paige,  309. 
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CHAP.    VI. 

NE  EXEATS. 

Sect.  1.  Their  Nature  and  Uses. 

2.  When  and  how  Applied  for  and  Allowed. 

3.  In  what  Cases,  and  against  whom,  granted. 

4.  Upon  what  Demands. 

5.  Service  of,  and  Bonds  upon. 

6.  Discharging. 


SECTION    I. 


their  nature  and  uses. 


The  writ  of  nc  exeat  is  a  process  issuing  under  the  seal  of  the  court 
to  prevent  a  person  from  leaving  the  state. 

Though  originally  a  prerogative  writ,  it  has  now  become  an  ordinary 
process  of  courts  of  equity,  and  is  as  much  a  writ  of  right  as  any  other 
process  used  in  the  administration  of  justice.(a) 

It  is  resorted  to  for  the  purpose  of  obtaining  equitable  bail  \{b)  and 
its  object  and  design  is  to  hold  a  party  amenable  to  justice,  and  to  ren* 
der  him  personally  responsible  for  the  performance  of  the  orders  and 
decrees  of  the  court  by  preventing  him  from  withdrawing  himself  from 
its  jurisdiction.(c) 

The  writ  is  proper  only  for  the  purpose  of  detaining  the  person  of 
the  defendant  to  respond  to  the  decree  of  the  court.(c;) 


(a)  Gibert  ▼.  Colt,  Hopk.  49ft.  (c)  Gleaaon  v.  Disby,  1  Clailce,  551. 

(b)  Mitchell  v.  Boncb,  3  Paige,   606.  Johnson  r.  Clendeiiin,  5  Gill  &  John. 
DuDb&m  ▼.  Jackson,  1  id.  639.     De  Ri-  463. 

vafinoli  ▼.  Corsetii,  i  id.  864.  (d)  Id.  ib. 
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SECTION  11. 

WHEN   AND   HOW   APPLIED   FOR   AND   ALLOWED. 

Must  be  upon  billJUed.]  A  ne  exeat  cannot  be  applied  for  except 
upon  a  bill  previously  filed.(e)  But  when  the  application  is  against  a 
solicitor  in  a  cause  in  court,  or  where  it  is  made  by  one  defendant 
against  another,  or  against  the  complainant,  in  a  mutter  of  account,  no 
new  bill  is  necessary.(/) 

At  what  time,]     The  writ  may  be  applied  for  at  any  stage  of  the 

8Uit.(g') 

Need  not  be  prayed  for.]  If  the  party,  in  the  progress  of  the  suifi 
threatens  to  leave  the  country,  the  writ  may  be  applied  for  by  petition, 
without  its  being  prayed  for  in  the  bill,  and  without  an  amendment  to 
insert  such  prayer.(A) 

Subpoena  need  not  be  served.]  Although  the  bill  must  be  previously 
filed,  it  is  not  necessary  that  a  subpcena  should  be  served  upon  the  par- 
ty before,  or  simultaneously  with,  the  service  of  a  ne  exeats  Thus,  in 
the  case  of  The  Georgia  Lumber  Co.  v.  Bisselli{i)  upon  an  application 
to  discharge  a  defendant  from  arrest  on  a  ne  exeat,  on  the  ground  that 
no  subpoena  was  served  at  the  time  he  was  arrested  on  the  ne  exeat,  it 
appearing  by  affid^^vits  on  the  part  of  the  complainants  that  ihey  took 
out  a  snbpoBua  when  the  ne  exeat  was  issued,  and  made  a  bona  fide,  but 
unavailing  attempt  to  serve  the  same ;  the  court  held  there  was  no  ir- 
regularity which  could  entitle  the  defendant  to  have  the  writ  set  aside. 
The  chancellor  said  that  upon  being  arrested  on  the  ne  exeat,  the  de- 
fendant might,  at  once,  have  entered  a  voluntary  appearance,  and  de- 
manded a  copy  of  the  bill. 

Under  the  same  bill,  a  ne  exeat,  as  well  as  an  injunction,  may  be 
granted.(A:) 


(e)   Ex  parte    Bruncker,    3  P.   Wnw.  (^)  Dunham  T.Jackson,  1  Paige,  629. 

312.     Hiighea  V.  Ryan,  I  Beat.  327.  (A)  Collinson  v.   ,  18  Vea.  354. 

(/)   Lloyd  V.   Cardy,    Prec.  in   Chan.  Moore  v.  Hudson,  6  Mad.  218.     Gibert 

171.     Doners  easef  1  P.  Wins.  263.     Mat-  v.  Colt,  Hopk.  498. 

fficks  V.  Tremaine,  3  John.  Ch.  Rep.  75.  (i)  9  Paige,  225. 

Bcames'  No  Exeat,  82.  (k)  Bryson  r.  Petty,  1  Bland,  182.      ^ 


CL  VL]  INTERLOCUTORY  APPUCATIONS,  &c.       549 

Notice  of  application^  when  necessarp.]  Previous  to  the  defendant's 
appearance  in  the  cause,  a  writ  of  ne  exeat  may  be  applied  for  ex  parte  ; 
but  if  the  application  is  made  after  be  has  appeared,  he  must  have  no« 
tice  of  it.(/) 

By  whom  allowed.]  Ne  exeats  may  be  allowed  by  the  same  officers 
who  are  authorized  to  allow  injunctions.(m)  And  the  provisions  of  the 
statute  prohibiting  a  second  application  for  an  injunction  after  a  refusal 
of  the  first, (n)  apply  also  to  ne  exeats. 

The  application  for  a  ne  exeat  is  founded  either  upon  an  affidavit  or  a 

petition. 
Affidavit.]    The  affidavit  on  which  a  ne  exeat  is  applied  for  must  be 

entitled  in  the  suit ;  and  consequently  it  cannot  be  made  before  )he  bill 
is  filed.(o)  It  must  state  positively  the  existence  of  a  debt ;  except 
where  it  is  matter  of  account,  when  an  affidavit  of  actual  indebtedness, 
with  a  belief  of  a  balance  being  due,  stating  such  facts  and  circum^ 
stances  as  the  ground  of  the  belief  as  to  induce  the  court  to  think  that 
belief  is  well  founded,  is  sufficient.(p)  And  the  affidavit  should  state 
that  it  appears  from  the  accounts,  referring  to  them  with  as  much 
precision  as  practicable,  that  so  much  is  due.(9)  The  reason  why  an 
affidavit  as  to  belief  of  the  amount  due  on  matter  of  account  is  consid- 
ered sufficient  is,  that  it  might  be  impossible  to  swear  positively  to  a 
sum  due  at  tlie  foot  of  an  unliquidated  account.(r) 

Except  in  the  case  of  an  account,  the  affidavit  must  be  as  positive  as 
to  the  equitable  debt  as  an  affidavit  of  a  legal  debt  is  required  to  be,  in 
order  to  hold  to  bail  at  law.(5)  ' 

If  the  claim  is  against  an  administrator,  the  party  should  also  swear  to 
his  belief  of  assets  come  to  the  defendant's  hands.(^) 

The  affidavit  should  also  show  that  the  defendant  intends  going  abroad. 
And  it  must  be  positive  upon  this  point,  or  to  his  threats  or  declarations 
to  thai  eSect,  or  to  facts  evincing  it,  or  circumstances  amounting  to  iU{u) 


(/)  Rule  30.  Hb.    Rep.   193.     Gibert  t.   Colt,  Hopk. 

(m)  See  ante,  p.  621.  500. 

(n)  2  R.  S.  173,  §§  35,  36,  37,  (orig.  (y)  Flack  v.  Holm,  1  Jac.  &  W.  405, 

^  32,  33,  84.)    Ante,  p.  622.  Mattocks  v.  Tremaine,  3  John.  Ch.  Rep, 

(0)  Anon.,  6  Mad.  276.     Hughes  ▼. ,  75. 

Tryon,  1  Beat.  327.  (r)  Lube's  Eq.  PI.  59. 

(p)  Boehm  v.  Wood,  Tur.  &  Russ.  («)  Rhoades  v.  Cousins,  6  Rand.  188, 

344.     Ordronaux  v.  Helie,  in  Chancery,  Beames*  Ne  Exeat,  28. 

Jan^y  23, 1843.   Rico  ▼.  Gualtier,  3  Atk.  (/)  Beames'    Ne   Exeat,    31.     McNa« 

601.    Jackson  v.  Petrie,  10  Yes.  164.  mara  v.  Dwrer,  7  Paii;e,  339.    Smeaburg 

Gernoe  t.  Boccaline,  9  Wash.   C.  C.  y.  Mark,  6  John.  Ch.  Rep.  138. 

Rep.  130.    Thorne  v.  Halsey,  7  John.  (u)    Beames,    33,    34.     Mattocks    r, 

Tremaiue,  supra. 

Vol.  I.  82 
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It  will  be  sufficient  if  his  declaration  of  such  an  intention  is  sworn  to  on 
information  from  members  of  his  family,  (i;) 

The  affidavit,  however,  need  not  state  that  the  defendant  is  going 
abroad  for  the  purpose  of  avoiding  the  payment  of  the  debt.  If  it  can 
be  collected,  that  it  is  the  intention  of  the  party  to  go  abroad  before  the 
debt  can  be  got  out  of  his  hands,  it  is  a  case  in  which,  in  the  exercise  oi 
a  sound  discretion,  the  writ  ought  to  issue.(t^) 

The  affidavit  as  to  the  intent  to  go  abroad  may  be  made  by  a  third 
person.(:r)  And  if  the  information  of  the  defendant's  intention  to  leave 
the  state  come  from  those  who  would  most  probably  have  communicated 
to  him  the  fact  of  the  intended  application  for  the  writ,  if  th  y  had  been 
applied  to  for  an  affidavit  on  the  subject,  that  will  be  considered  a  suffi- 
cient reason  for  not  producing  their  affidavits,  upon  the  application.(y) 

The  affidavit  must  also  mention  the  facts  on  which  the  debt  arises,  and 
on  which  it  is  grounded.(2r) 

Though  it  is  a  general  rule  that  the  application  for  the  writ  must  be 
supported  by  an  affidavit  of  the  debt,  an  affidavit  will  be  dispensed  with, 
if  the  debt  appears  from  a  master's  report  to  be  due,  and  such  report  has 
been  confirmed.(a)  , 

On  an  application  for  a  writ  of  ne  es:eat  by  a  wife  against  her  husband, 
pending  a  suit  for  alimony,  &c.  her  affidavit  is  admissible ;  the  pro- 
ceeding being  ex  parte,  and  the  wife  in  that  respect  considered  indepen- 
dent of  her  husband.(5) 

The  affidavit  to  obtain  this  writ  may  be  made,  also  by  the  conmiitteeof 
a  lunatic.(c) 

Petition.]  Whenever  the  writ  is  applied  for,  upon  petitiotiy  the  peti- 
tion should  contain  the  same  facts  as  are  required  to  be  stated  in  an  affi- 
davit for  that  purpose. 

Allowance.]  If  the  officer  to  whom  application  for  a  ne  exeat  is  made, 
upon  perusing  the  affidavit  or  petition  on  which  such  application  is  found- 
ed, is  of  opinion  that  it  is  a  proper  case,  for  the  writ  to  issue,  he  endorses 
upon  the  bill,  affidavit,  or  petition,  an  allowance  or  certificate  as  follows  : 


(tf)  CollinsoQ  ▼. ,  18  Yes.  353.  (z)  Anon.,  2  Yes.  sen.  489. 

{w)  Boehm  v.  Wood,  Tar.  &  Ross.        (a)   Collinson   v.    ;    Etches  t. 

344.     Etches  ▼.  Ltnce,  7  Yes.  417.    At-  Lance,  supra. 

kinsoQ  T.  Leonard,  3  Bro.  C.  R.  318.  {b)  Denton  v.  DentoB,  I'  John.  Ch.  R. 

HampsoD  v.  Harrison,  8  Yes.  32.  441. 

(x)  Collinson  ▼.  ,  18  Yes.  353.  (c)  Stewart  ▼.  Graham,  19  Yes.  316. 

iy)  Ordronaux  ▼.  Helie,  In  Chancy, 
Jan.  23,  1843. 
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AU<noance  by  the  Chancellor  or  a  Vice  Chancellor.  - 

"  Let  a  writ  of  ne  exeat  issue  in  this  cause  against  the  defendant 
C.  D. ;  and  let  such  writ  be  marked  in  the  sum  of  $1000 ;  and  let  an 
order  to  that  effect  be  entered." 

Cettificate  by  a  Master. 

"  I  certify,  that  I  have  perused  the  within  affidavit,  [or  6iZ/,  or  peti- 
/io;i,]  and  am  of  opinion  that  a  ne  exeat  should  issue  in  this  cause  against 
the  defendant  C.  D. ;  and  that  such  writ  should  be  marked  in  the  sum 
of  $1000." 

Order  for.]  Upon  this  allowance,  an  order  for  the  writ  must  be  en- 
tered by  the  register  or  clerk,  before  it  can  be  issued. 

Marking  writ.]  When  the  writ  is  issued  it  should  be  marked  by  the 
officer  allowing  it,  in  the  sum  in  which  the  defendant  is  to  be  held  to 
bail ;  and  this  sum  should  only  be  sufficient  to  cover  the  complainant's 
demand.(d)  If  the  writ  is  actually  marked  by  the  clerk,  it  will  be  pre- 
sumed to  have  been  so  done  in  pursuance  of  the  order  of  the  court.(e) 

The  court  or  officer  allowing  the  writ  should  mark  it  in  a  sum  sufficient 
to  cover  not  only  the  existing  debt,  but  a  reasonable  amount  of  future 
interest ;  having  regard  to  the  probable  duration  of  the  suit.  And  the 
sheriff  is  not  to  double  that  sum,  in  taking  a  bond.(/) 


SECT.ION   III. 


tN   WHAT   CASES,  AND  AGAINST  WHOM,  GRANTED. 


till 


The  writ  of  ne  exeat  is  a  process  that  ought  to  be  used  with  great  cau- 
tion. The  court  is  only  justified  in  issuing  it  where  a  bill  has  been  filed 
stating  the  proper  facts  on  which  the  discretion  of  the  court  is  to  be  ex* 
ercised,  and  where  there  is  an  affidavit  verifying  the  facts  stated  in  the 
bill.(g-)  It  is  proper  only  for  the  purpose  of  detaining  the  person  of  the 
party  to  respond  to  the  decree  of  the  court ;  and  when  the  cause  of  ac- 


{d)  Gleason  v.  Bisby,   1  Clarke,  551.  (^)  Haghes  ▼.  Ryan,  1  Beat.  327.  Un- 

Boehm  v.  Wood,   1  Tur.  &  Rusa.  333.  leas  the  necesaity  for  the  writ  arises  after 

McNamara  v.  Dwyer,  7  Paige,  239.  the  commencemeDt  of  the  aint ;  in  which 

(e)  Id.  ib.                                               •  caae  a  foundation  may  be  laid  for  it  by 

(/)  Gibert  v.  Colt»  Hopk.  600.  petition.    See  ante,  p.  648. 
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tion  is  such  that  the  person  of  the  defendant  cannot  be  touched  utlder 
the  decree,  by  either  execution  or  attachment^  the  writ  will  not  be 
issued.(A) 

If  the  party  against  whom  a  final  decree  is  made  intends  to  remove 
beyond  the  jurisdiction  of  the  court  before  the  decree  can  be  enforced 
by  execution,  a  ne  exeat  will  be  granted.(i) 

In  a  suit  by  a  vendor,  for  a  specific  performance,  a  ne  exeat  ought  not 
to  issue  against  the  purchaser,  unless  the  court  deems  it  quite  clear  that 
there  must  be  a  decree  for  the  specific  performance  of  the  contract.(A:) 
And  the  principle  upon  which  the  Writ  is  issued  in  cases  of  this  nature, 
is  the  difficulty  of  proceeding  at  law.(Z) 

The  writ  may  be  granted  against  foreigners,  or  in  a  suit  between 
foreigners,  and  in  respect  to  demands  arising  abroad.(m) 

The  writ,  however,  will  not  be  issued  against  a  feme  covert  adminis- 
tratrix.(n) 


SECTION    IV. 


UPON   WHAT   DEMANDS. 


As  a  general  ruld^  a  ne  exeat  is  allowed  only  upon  an  equitable  de- 
mand.(o)  But  in  the  cases  oC  a  bill  filed  for  an  account^  or  for  alimonyi 
it  may  grariled,  although  the  defendant  might  have  been  arrested  at 
law ;  theie  being  cases  where  the  courts  of  chancery  and  law  have  a 
concurrent  jurisdiction.(p)  And  the  exception,  with  respect  to  these 
cases,  is  founded  upon  the  difficulty  df  proceeding  at  law  in  such  mat- 
ters.(9) 

The  debt  for  which  the  writ  issues  must  also  be  certain  in  its  nature. 
A  contingent  demand  will  not  be  sufiicient.(r)    Therefore,  the  writ  will 


{K)  Gleason   v.  Bisby.  Clarke,  551. 

(t)  Dunham  v.  Jackson,   1  Paige,  639. 

(h)   Murris  v.  McNeil,  2  Han.  604. 

(0  Boehm  v.  Wood,  Tur.  &  Russ.  344. 

(m)  Mitchell  v.  Bunch,  2  Paige,  606. 
McNamara  t.  Dwyer,  7  id.  239.  Gibert 
V.  Cnlt,  Hopk.  496.  Woodward  t.  Schat- 
zell,3John.  Ch.  R.  412. 

(n)  Pannel  ▼.  Tayler,  Tur.  &  Raas.  96. 

(o)  Mitchell  v.  Bunch,  2  Paige,  606. 
Cox^a  ex'rs  0,  Scott,  5  Har.  &  John.  384. 
Seymoar  t.  Hazard,  1  John.  Ch.  R«p«  1. 


Boehm  V.  Wood,  Tar.  &  Rnas.  343. 
Beames*  Ne  Exeat,  41.  Palmer  ▼.  Van 
Doren,  8  Edw.  425.  Gleaaon  ▼.  Bisbyt 
1  Clarke,  551. 

{p)  Rhoadea  ▼.  Consina,  6  Rand.  168. 
Mitchell  V.  Bunch,  supra.  Jenkins  t. 
Parkinson,  2  My.  &  Keen,  5. . 

{q)  Boehm  t.  Wood,  Tur.  &  Ross. 
344. 

(r)  Anon.  I  Atk.  521.  Beames*  Ne 
Exeat,  51.  Shearman  r.  Shearman,  3 
Bro.  370. 
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not  be  issued  upon  an  undertakinor  for  an  indemnity  ;(^)  nor  in  behalf 
of  a  surety  in  a  bond,  who  has  filed  his  bill  to  compel  the  principal  to 
exonerate  him  by  discharging  the  debt»(0 

Neither  will  the  writ  be  granted  in  a  suit  for  a  specific  performance, 
if  the  demand  of  the  complainant  is  not  a  moneyed  demand.(u) 

And  the  debt  must  be  due)(z))  or  so  far  mature  that  present  payment 
or  performance  can  rightfully  be  demanded.(t^)  Therefore,  the  com- 
plainant is  not  entitled  to  a  writ  of  ne  exeat  on  a  bill  for  the  specific 
performance  of  a  contract,  previous  to  the  time  at  which  the  contract  is 
to  be  performed,  and  before  any  right  of  action  has  accrued  thereon, 
either  inlaw  or  in  ec^uity,  against  the  defendant.(ar)  And  to  entitle  the 
complainant  to  the  writ,  upon  a  bill  for  the  specific  performance  of  a 
contract  of  purchase  by  the  vendee,  he  must  show  a  debt  actually  due ; 
and  to  this  end,  must  show  affirmatively  that  he  is  able  to  make  a  good 
title  to  the  premises  agreed  to  be  sold.(y) 

The  act  to  abolish  imprisonment  for  debt  has  not  deprived  this  court 
of  the  power  to  issue  a  writ  of  ne  exeat  in  cases  of  equitable  cognizance, 
where  such  writ  would  have  been  allowed  previous  to  the  passage  of 
that  act  But  such  writ  will  not  be  granted  upon  a  mere  legal  demand, 
upon  which  the  complainant  would  have  been  entitled  to  equitable  bail, 
in  this  court,  before  the  passing  of  that  act ;  although  the  defendant  is 
about  to  remove  fr  ( m  the  s  Qte.{z) 

A  ne  exeat  may  issue  upon  a  bill  filed  by  a  wife  against  her  husband, 
for  alimony,  previous  to  the  decree.(a) 

In  the  recent  case  of  Jenkins  v.  Parkins{m,{b)  Lord  Brougham  held 
that  where  the  equity  of  the  bill  was  a  matter  of  grave  doubt,  however 
specific  the  complainant's  allegation  of  debt  may  be,  he  shall  not,  gen- 
erally speaking,  have  this  writ. 

A  ne  exeat  may,  as  before  observed,  be  granted  in  respect  to  demands 
arising  abroad.(c) 


{s)  Beames,  5l.  365.    Seymour  ▼.  Hazard,  1  John.  Ch. 

(t)  Gibbfi  V.  Meraad,  3  £dw.  483.  Rep.  1. 

(u)  Cowdia  y.  Cram,  3  id.  231.  (^)  Brown  r.  Haff,  6  Paige,  335. 

(v)  Boehm    v.  Wood,  Tur.   &    Rass.  (z)  Id.  ib. 

343.    Rhoades  ▼.   Cousins,  6  Rand.   188.  (a)  Denton  ▼.   Denton,  1  John.  Ch. 

Cox^s  ex'rsT.  Scott,  5  Har.  &  John.  384.  Rep.  264. 

Beames  Ne  £xeat.  27.  (b)  2  My.  &  Keen,  5. 

(w)  Gleason  ▼.    Bisby,  1   Clark,  551.  (c)  Mitchell  v.  Bunch,  3  Paige,  606. 

(x)  De  Rivafinoli  v.  Corsetti,  4  Paige,  Ante,  p.  653. 
364.    Whitehead  t.  Partridge,  3  Swanst. 
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SECTION   V. 

SERVICE   OF,   ANt)  fiONDS    UPON. 

Writs  of  ne  exeat  are  served  by  the  sheriff  of  the  proper  county. 
Dpon  serving  the  writ  he  is  to  take  a  bond  from  the  defendant  to  him- 
self, of  which  the  penalty  is  to  be  the  amount  marked  upon  the  writ, 
conditioned  that  the  defendant  will  not  depart  from  or  leave  the  state 
"Cirithout  the  permission  of  the  court. 

The  sheriff  is  the  sole  judge  as  to  the  sufficiency  of  the  sureties  of- 
fered by  the  party  arrested.  Indeed,  whatever  he  does  in  executing 
this  writ,  is  upon  his  own  responsibility,  (d) 

He  is  answerable  for  the  sufficiency  of  such  sureties.  But  where  he 
has  taken  bail  upon  the  writ,  if  the  defendant  leaves  the  state,  the  court 
will  allow  the  sheriff  a  reasonable  time  to  produce  him;  or  in  case  the 
defendant  cannot  be  produced,  will  allow  a  reasonable  time  to  the  sheriff 
to  prosecute  the  bond  and  recover  the  amount  which  he  is  ordered  to 
pay.(c) 

The  obligations  devolved  upon  sureties  entering  into  a  bond  condi- 
tioned to  obey  such  a  writ,  bear  a  close  resemblance  to  the  duties  and 
responsibilities  of  bail  at  common  law.  They  undertake  that  the  de- 
fendant shall  be  responsible  for  the  performance  of  the  orders  and  de- 
crees of  the  court.(/)  And  where  the  defendant  in  the  writ  has  been 
proceeded  against,  and  committed  to  jail,  for  hot  complying  with  a  final 
decree  of  the  court  in  the  cause,  and  afterward  escapes  from  custody, 
his  sureties  in  the  bond  are  not  liable.(§') 

A  surety  will  not  be  discharged  upon  the  principal  putting  in  his  an- 
swer, nor  even  upon  such  principal  being  committed  to  prison.(A)  But 
after  a  decree  against  a  defendant  for  the  same  matter  for  which  the  ne 
exeat  issued,  the  defendant  being  in  contempt  and  in  custody  for  not  per- 
forming (he  decree,  the  sureties  obtained  their  discharge.(t) 

If  the  defendant,  on  being  arrested  Upon  a  ne  exeat,  fails  to  give  such 


[d)  Boehm  v.  Wood,   Tar.  &    Russ.  (^)Id.ib. 

340.  (A)  Le  Clea  ▼.  Trot.  Pre.  in  Ch.  230. 

(«)  Brayton  v.  Smith,  6  Paige,  489.  SUpylton  ▼.  Peill,  19  Vcs.  615.  Beames, 

(/).Jobn8oa  y.  Cleodenin,    6  Gill  &  84. 

John.  463.  (t)  Debaxin  t.  Debaxio,  I  Dick.  95. 
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bail'r  s  shall  be  satisfactory  to  the  sheriflf,  he  must  be  kept  in  custody, 
according  to  the  command  of  the  writ,  and  the  sheriff  must  state  that 
fact  in  his  return  to  the  ne  exeat. 


SECTION  .VI. 


DISCHARGING    NE    EXEAT. 


Upon  giving  security, '\  After  the  party  is  arrested  upon  a  ne  exeat 
he  may  apply  to  the  court,  by  motion  or  petition,  and  on  notice  to  the  op- 
posite party,  for  an  order  to  discharge  the  writ. 

And  it  is  a  matter  of  course  to  order  the  ne  exeat  to  be  discharged, 
upon  the  defendant's  giving  security  to  answer  the  complainant's  bill, 
and  to  render  himself  amenable  to  the  process  of  the  court  pending  the 
litigation,  and  to  such  process  as  may  be  issued  to  compel  a  performance 
of  the  final  decree.(/l:)  This  security,  if  not  accepted  by  the  complain- 
ant, is  to  be  approved  of  by  a  vice  chancellor  or  master,  on  notice  to 
the  complainant,  so  that  he  may  be  heard  in  relation  to  the  sufficiency  of 
the  sureties  offered.(/) 

Or,  where  the  defendant  cannot  procure  such  security  as  will  satisfy 
the  sheriff*,  or  if  he  wishes  to  leave  the  state  before  the  termination  of 
the  suit,  he  may  apply  lo  the  court  to  discha^-ge  the  ne  exeat  upon  his 
giving  proper  security  to  answer  and  be  amenable  to  process.  And  up- 
on such  application,  the  court  will  take  such  security  as  itmay  deem  suf- 
ficient, and  will  discharge  the  sheriff  from  liability.(w) 

Upon  hill  only.]  If  the  ne  exeat  is  granted  on  the  certificate  of  a 
vice  chancellor  or  master,  or  an  ex  parte  application  to  the  court  be- 
fore answer,  the  defendant,  on  due  notice,  may  move  the  court  to  dis» 
charge  the  writ,  on  the  matter  of  the  bill  only.(n) 

For  neglect  to  serve  bill]  So  if  the  complainant  neglects  to  serve  a 
copy  of  the  bill  upon  the  defendant  within  the  time  prescribed  by  the 
35th  rule,  after  notice  of  his  appearance,  the  defendant,  upon  notice, 
may  also  move  to  discharge  the  ne  exeat,  with  costs.(o) 

Upon  bill  and  answer.]    If  a  n^  exeat  is  prayed  for  in  the  bill,  the  de- 


(k)    McNamara  ▼.    Dwyer,    7  Paige,        (m)  Bray  ton  v.  Smith,  6  Paige,  489. 

339.    Mitchell  v.  Bunch,  2  id.  606.  Glea-    Per  Lord  Eldon  in  Muegrave  t.  Midez, 

son  ▼.  Bisby,  1  Clarke,  551.  Beamee'  Ne  Exeat,  97. 

(0  See  Mitchell  t.    Bunch,    3  Paige,        (n)  Role  34. 

621.  (o)  Rale  35. 
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fendant  may  put  in  his  answer  on  oath,  for  the  purpose  of  nM>Ying  there- 
on for  a  discharge  of  the  ne  exeat ;  although  an  answer  on  oath  is  not 
required  by  law,  or  is  waived  by  the  bill.(j>) 

The  writ  will  not  be  discharged  upon  an  answer  denying  the  whole 
equity  of  the  bill,  unless  the  answer  is  sworn  to.  And  if  an  oath  is 
waived,  it  is  not  a  matter  of  course  to  discharge  the  ne  exeat  on  the  oath 
of  the  defendant ;  provided  the  complainant's  bill  is  sworn  to,  and  the 
affidavit  of  other  persons  annexed  tbereto.(9) 

It  seems  that,  upon  a  motion  to  discharge  a  ne  exeat  on  bill  and  an- 
swer, the  defendant  may  read  the  affidavits  of  other  persons  in  support 
of  his  answer,  to  rebut  the  affidavits  annexed  to  the  bill.  At  least  such 
is  the  practice  upon  motions  to  dissolve  injunctions.(r) 

Exceptions  to  an  answer  will  not  prevent  a  discharge  of  the  ne  exeat 
except  in  the  cases  specified  in  the  38th  and  39th  rules. 

Causes  for  discharging.]  The  defendant  may  move  to  discharge  the 
writ,  not  only  upon  giving  security,  but  for  a  want  of  equity  appearing 
upon  the  face  of  the  bill — the  insufficiency  of  tlie  affidavit  on  which  the 
writ  was  granted — upon  the  facts  set  up  in  the  defendant's  answer,  or  in 
affidavits — or  for  an  irregularity  of  any  kind  in  the  granting  or  issuing 
of  the  writ.  And  every  thing  going  to  show  that  the  writ  ought  not  to 
have  been  issued,  is  a  reason  for  discharging  it. 

In  the  case  of  Leo  v.  Lamhert^{s)  a  ne  exeat  was  discharged  with 
costs  where,  upon  the  affidavit  of  the  complainant  and  the  answer  of  the 
defendant,  taken  together,  there  was  a  strong  prima  facie  case  that 
nothing  was  due  from  the  defendant  to  the  complainant.  So,  where  a 
defendant,  in  a  bill  for  an  account  and  payment  of  demands  founded  on 
contract,  has  been  discharged  under  the  non-imprisonment  act,  a  writ  of 
ne  exeat  against  him  will  be  discharged.  And  the  writ  will  not  be  re- 
tained on  a  simple  affidavit  that  a  certiorari  has  been  allowed  for  the  pur- 
pose of  reversing  the  discharge  obtained  under  the  insolvent  act.(^) 
The  court  will  not  presume  the  insolvent  discharge  to  be  fraudulent,  but 
will  consider  it  as  having  been  regularly  and  fairly  obtained,  prima 
facie,{u) 

The  writ  will  also  be  discharged,  if  the  sum  in  which  it  is  marked  is 
paid,  although  a  larger  sum  is  reported  due  by  the  master.(r) 

The  affidavit  of  the  defendant  denying  his  intention  to  go  abroad  will 


(p)  Rule  36.  (0  Ash  worth  v.  Wrigley,  1  Paige,  301. 

(q)  Rale  37.  («)  O'Connor  ▼.   Debraine,  3  Edw. 

(r)  Haiffht    ▼.    Case,  4    Paige,    526.    230. 

Brown  ▼.  Haff,  5  id.  235.  (v)  Baker  ▼.  Jefieriea,  2  Cox's  Ca.  226. 
(s)  3  Rasa.  417. 
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not  be  regarded  if  the  writ  was  granted  upon  facts  or  declarations  as 
evidence  of  such  intention,  for  that  would  baffld  ail  jurisdiction.(t/?) 

Nor  will  the  affidavit  of  the  defendant  that  no  debt  is  due,  or  evidence 
of  an  admission  by.  the  complainant  to  that  effect,  avail  against  the  com- 
plainant's oath  upon  this  motion.(2:)  ^ 

But  the  writ  will  not  be  discharged  because  it  appears  to  have  issued 
for  a  sum  greatly  exceeding  that  for  which  it  can  be  sustained.  In 
such  cases  the  amount  for  which  it  is  marked  will  be  reduced.(y)  Nor 
will  it  be  discharged,  or  the  recognizances  of  the  sureties  be  vacated, 
because  the  bill  has  been  subsequently  amended  under  the  common  or- 
der, if  the  amendments  do  not  vary  the  substance  of  the  complainant's 
case.(z) 

Affidavits  may  be  read  both  in  support  of,  and  against  the  motion  to 
discharge  the  writ.(c£)  And  the  defendant  may  in  his^ affidavit  deny  the 
allegation  on  which  the  writ  was  granted.(6) 

The  giving  the  usual  security  to  a  sheriff  upon  a  ne  exeat^  does  not 
preclude  the  defendant  from  applying,  upon  the  bill  only,  or  upon  the 
coming  in  of  the  answer,  to  have  the  writ  discharged  and  the  bond  to 
the  sheriff  given  up  and  cancelled.  But  where  the  defendant,  for  his 
own  convenience,  applies  to  the  court  and  gives  the  usual  bond,  with- 
out asking  to  reserve  the  right  of  applying  to  cancel  the  bond,  the  right 
to  raise  the  question  as  to  the  propriety  of  holding  him  to  bail  original- 
ly, will  be  deemed  to  be  waived.(c)  Therefore,  where  L.  had  been  ar- 
rested on  a  ne  exeat^  and  had  given  the  usual  bail  to  the  sheriff  upon 
such  arrest,  and  afterwards,  by  an  agreement  between  him  and  the  com- 
plainant, the  writ  was  discharged,  upon  his  executing  the  usual  bond  to 
answer  the  bill  and  abide  the  decree,  it  was  held,  tiiat  as  L.  had  not  in 
his  agreement  reserved  the  right  of  questioning  the  propriety  of  issuing 
the  ne  exeat^  he  was  precluded  from  moving  that  the  bond  be  given  up 
and  cancelled,  on  the  ground  that  the  writ  was  improvidently  issued.(c{) 


(to)  Amswick  ▼.  Barkley,  8  Yes.  594.  (a)  Black  v.  Holm,  I  Jac.  &  W.  414. 

Ix)  Jones  V.  Alephsin,  16  Ves.  470.  (b)  Cowdin  v.  Cram,  3  £dw.  231. 

(y)  Grant  v.  Grant,  3  Ruas.  598.  Fan-  (c)  Jeaup  ▼.  Hiil,  7  Paige,  95. 

nell  T.  Taylor,  Tur.  &  Ruaa.  100.  (d)  Id.  ib. 
(s)  S.  C.  5  Rasa.  189. 


Vol.  1.  83 


658  INTERLOCUTORY  APPUCATfONS,  Ac.  [Book  III. 


CHAP   VII. 
RECEIVERS. 

Sect.  1.  1h  what  cases  Appointed. 

2.  Who  may  be  Receivers. 

3.  At  what  Time,  and  How,  to  be  Appointed. 


SECTION   I- 


in  what  cases  appointed. 


A  receiter  is  a  person  appointed  by  the  court  to  receive  the  rents  and 
profits  of  land,  or  other  property  or  things  in  question  in  this  court 
pending  the  suit,  where  it  does  not  appear  reasonable  that  either  party 
should  do  it.(a) 

He  is  appointed  for  the  benefit  of  the  interested  party  who  makes  the 
application,  and  for  any  others  who  may  choose  to  avail  themselves  of 
it,  and  who  may  have  an  interest  in  the  property  .proposed  to  be  put  in- 
to the  hands  of  a  receiver.  Th»  immediate  moving  cause  of  the  ap- 
pointment is  the  preservation  of  the  subject  of  litigation,  or  the  rents 
and  profits  of  it,  from  waste,  loss,  or  destruction ;  so  that  there  may  be 
some  harvest — ^some  fruits  to  gather  after  the  labors  of  the  controversy 
are  over.  The  ulterior  objects  of  the  appointment  are  those  contem- 
plated by  the  suit  itself;  they  are  the  several  kinds  of  relief  which  may 
be  asked  for  and  obtained  by  the  complainant's  bill.(6) 

A  receiver  is  an  officer  of  the  court ;  and  he  is  considered  as  truly  and 
properly  the  hand  of  the  court.  But  his  appointment  does  not  involve 
the  determination  of  any  right,  or  afiect  the  title  of  either  party,  in  any 
manner  whatever ;  not  even  so  as  to  prevent  the  running  of  the  statute 
of  limitations.    Yet  an  application  for  such  an  appointment  can  only  be 


(«)  Wyatfs  Prac.  Reg.  355.  (b)  IT.  K.  Chaie't  caae,  1  Bland,  213. 


I 

4 

1 


i 


Ch,  VIL]  INTERLOCUTORY  APPLICATIONS,  Ac.  659 

made  by  those  who  have  an  acknowledged  interest ;  or  where  there  is 
strong  reason  to  believe  that  the  party  asking  for  a  receiver  will  recover ; 
and  where  the  property  itself,  or  its  rent3  and  profits,  are  in  danger  of 
being  materially  injured,  or  totally  lost.(c) 

The  court  has  no  jurisdiction  to  appoint  a  receiver  unless  a  cause  is 
depending  :{d)  except  in  the  cases  of  idiots  and  lunatics,  with  respect  to 
whom  the  jurisdiction  is  a  particular  one.(e)  A  receiver  will  not  be 
appointed  in  the  case  of  an  infant,  however,  without  a  bill  filed.(/) 

To  authorize  the  appointment  of  a  receiver,  the  bill  must  lay  a  foun- 
dation for  it,  by  stating  the  facts  which  show  its  necessity  or  proprie- 
ty.(g')  And  to  authorize  an  application  for  a  receiver  before  the  hear- 
ing, the  bill  must  contain  a  prayer  for  one.(A)  But  after  a  decree,  the 
court  may  appoint  a  receiver,  although  a  receiver  is  no  part  of  the  re- 
lief prayed ;  and  by  motion,  notwithstanding  all  matters  are  reserved 
by  the  decree.(t)  In  a  bill  by  an  infant,  likewise,  the  silence  of  the 
prayer  as  to  a  receiver  is  no  objection  to  the  appointment  of  one.(A;) 

In  the  case  of  Trumbidl  v.  Ogden,{l)  the  court  refused  to  appoint  a 
receiver  of  property  in  the  hands  of  one  of  the  defendants,  upon  the 
application  of  another  defendant;  and  assigned  as  a  reason  for  the  re- 
fusal, that  there  was  no  instance  of  a  receiver  having  been  appointed 
upon  the  application  of  one  defendant  against  another  before  hearing. 

It  is  foreign  to  our  purpose  to  state  all  the  cases  in  which  the  court 
will  appoint  a  receiver ;  nor  would  it  be  a  very  easy  matter  to  do  so, 
inasmuch  as  the  exercise  of  the  power  of  appointing  this  officer  rests  in 
the  sound  discretion  of  the  court.(m)    A  few  of  the  most  customary  in- 

* 

stances,  however,  it  may  be  well  to  mention  in  this  place. 

Creditor^  suUs.]  Perhaps  the  most  usual  case  of  appointing  a  re- 
ceiver in  this  state,  is  that  of  a  creditor's  suit. 

Upon  a  bill  filed  by  a  creditor  for  the  purpose  of  reaching  the  prop- 
erty of  the  defendant  after  the  return  of  an  execution  at  law  unsatisfied, 
it  is  a  matter  of  course  to  appoint  a  receiver  of  the  defendant's  property 
if  the  equity  of  the  bill  is  not  denied  upon  the  hearing  of  the  applica- 
tton.(n)    And  it  is  no  objection  to  the  application,  in  such  a  case,  that 


(c)  H.  K.  Chase's  case,  1  Bland,  313.  Eq.  PI.  74.    Meredith  r.  Wise,  1  MoU 

Williamson  ▼.  Wilson,  id.  431.  loy,  39. 

(rf)  Anon.  1  Atk.  489.     Wyatt's  Prao.  (i)  Id.  ib.     1  New).  Pr.  308. 

Regr.  356.  (k)  Simpson  ▼.  Guueridge,  1  Tar.  Ch. 

(«)  Kz  parte   Whitfield,  3    Atk.  315.  Pr.  448. 

Prac.  Re^.  356.  (/)  Halst.  Di;.  178. 

(/)  1  Nowl.  Pr.  308.  (m)  See  Verplank  ▼.  Caines,  1  Joha. 

(jf)  Tomlinson  ▼.  Ward,  3  Conn.  Rep.  Ch.  Rep.  57. 

396.  (ft)  BlooJgooi  f .  Clark,  4  Paige,  575. 

(A)  Cooke  T.  Gwyn,  3  Atk.  689.    Lube*s 


] 
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the  defendant  has  not  yet  answered  the  bill,  or  that  he  denies  that  he 
has  any  property  ;(o)  or  that  he  has  not  property  to  the  amount  of 
$100.(p)  Where  the  defendant,  in  a  creditor's  suit,  is  restrained  by  an 
injunction  fro  u  collecting  his  debts  and  disposing  of  property  which  is 
liable  to  waste,  it  is  the  duty  of  the  complainant  to  apply  for  the  ap- 
pointment of  a  receiver  ;(5r)  and  if  he  neglects  to  do  so,  the  court  will 
dissolve  the  injunction  so  far  as  to  permit  the,  defendant  to  collect  the 
debts  and  dispose  of  the  property  himself  (r) 

Where  a  debtor  in  failing  circumstances  assigns  his  property  to  a  per- 
son who  is  insolvent,  in  trust  for  his  creditors,  a  receiver  will  be  ap- 
pointed, on  the  application  of  such  creditors,  to  take  charge  of  the  prop- 
erty assigned.(*)  But  the  court  will  not  appoint  a  receiver  upon  a 
creditor's  bill,  where  it  appears  from  the  bill  that  the  defendant,  pre- 
vious to  the  return  of  the  execution  at  law,  had  property  which  could 
have  been  levied  on  by  such  execution  ;  as  in  such  a  case  the  complain- 
ant has  no  right  to  file  a  creditor's  bill.(/) 

A  copy  of  the  bill  ought  to  be  served  before  moving  for  a  receiver  In 
a  creditor's  suit.(M) 

In  mortgage  cases.].  Receivers  are  also  frequently  appointed  in  mort- 
gage cases.  Thus  the  complainant  in  a  foreclosure  suit  is  entitled  to  a 
receiver  of  the  rents  and  profits  of  the  mortgaged  premises  pending  the 
«uit,  where  the  premises  will  not,  upon  a  sale  thereof  under  the  decree 
bring  sufficient  to  pay  the  debt  and  costs  ;  and  where  the  party  who  is 
personally  liable  for  the  mortgage  debt  is  irresponsible.  But  the  ap- 
pointment of  a  receiver  will  be  dispensed  with,  if  the  defendant  who  is 
in  possession  of  the  premises,  gives  security  to  account  for  the  rents  and 
profits,  as  the  court  shall  direct,  in  case  there  should  be  a  deficiency 
upon  the  sale  of  the  premises  under  the  decree.(t7) 

In  the  bill  of  complaint,  or  in  the  petition  for  the  appointment  of  a 
receiver,  in  a  case  of  this  nature,  the  complainant  must  state  that  the 
premises  are  not  of  sufiicient  value  to  satisfy  his  debt  and  costs,  and  that 
the  mortgagor  or  other  person  who  is  personally  liable  for  the  payment 
of  the  mortgage  is  irresponsible,  or  is  unable  to  pay  the  expected  defi- 
ciency.   He  must  also  show  who  is  in  possession  of  the  mortgaged  prem- 


(o)  Bloodgood    V.    Clark,    4      Paige,  (*)  Haggarty  ▼.   Pittman,  1    Paige 

675.     Browning  v.  Bettis,  8  Paige.  568.  298. 

(p)  Fitzhagh  v.  Everiogham,  6  Paige,  (/)  Parker  ▼.  Moore,  3  Edw.  234. 

SO*  Congden  v.  Lee.  id.  304. 

(q)  Bloodgood   ▼.    Clark,    supra.    Oi-  (i«)  Hart  v.  Tims,  3  Edw.  226. 

born  ▼.  Heyer,  2  Paige,  342.  (»)  Sea  Ina.  Co.  t.  Stebbins,  8  Paige, 

(r)  Oaboro  t.  Heyer,  Muyra.  605.    Bank  of  Ogdeotbargb  r.  Arnold, 

Si(t.l8. 
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ises ;  as  a  receiver  can  only  be  appointed  where  the  person  in  possession 
of  the  mortgaged  premises,  by  himself  or  his  tenants,  is  a  party  to  the 
suit.(u;)  Where  a  defendant  in  such  a  suit  is  in  possession  of  the 
mortgaged  premises  by  his  tenant,  who  is  not  a  party,  the  possession  of 
the  tenant  will  not  be  disturbed  by  the  appointment  of  a  receiver ;  but 
he  may  be  ordered  to  attorn  to  the  receiver,  and  to  pay  the  rent  to  him.(^) 
If  the  bill  contains  sufficient  grounds  for  the  appointment  of  a  receiver, 
and  is  sworn  to,  the  complainant  may  move  on  the  bill  alone ;  and  it  is 
not  necessary  to  present  a  petition. 

In  the  case  of  Frelinghuysen  v.  Colden^{y)  where  a  p<5rson  who  was 
proved  to  be  insolvent  was  in  possession  of  mortgaged  premises  which 
were  claimed  by  another,  under  a  decree  of  foreclosure  and  sale  to  him ; 
and  the  person  so  in  possession  filed  a  bill  to  redeem  the  premises,  on 
the  ground  that  he  was  not  a  party  to  the  bill  of  foreclosure,  the  court 
directed  a  receiver  to  be  appointed,  to  receive  the  rents  and  profits  of 
the  premises  pending  the  litigation  ;  unless  the  complainant  should  elect 
to  deliver  up  the  possession,  or  give  security  for  the  rents  and  profits,  or 
pay  into  court  the  mortgage  money  admitted  to  be  due. 

A  receiver  will  not  be  appointed,  however,  if  the  mortgage  is  im- 
peached or  questioned.  (2r)  Nor  will  one  be  appointed  against  a  mort- 
gagee in  possession  who  swears  that  he  has  not  been  paid  his  debt,  nor 
realized  from  the  rents  any  thing  like  the  amount  for  which  he  holds 
the  premises  as  security.(a) 

III  Shotwell  V.  Smith,{b)  the  vice  chancellor  of  the  first  circuit  stated 
that  receivers  in  mortgage  cases  are  allowed  with  great  caution ;  and 
will  be  appointed  only  where  there  is  a  clear  inadequacy  of  security,  or 
the  rents  have  been  expressly  pledged  for  the  debt.  And  he  laid  down 
the  rule,  that  on  questions  as  to  the  appointment  of  receivers  in  such 
cases,  the  best  criterion  of  adequacy  or  inadequacy  of  the  security  Is  the 
amount  of  its  rental. 

Upon  a  bill  to  redeem,  where  the  complainant  is  in  possession  of  the 
premises,  which  are  an  ample  security  for  the  amount  admitted  by  him 
to  be  due,  the  court  will  not  appoint  a  receiver  of  the  rents  and  profits 
of  the  premises  pending  the  litigation,  if  the  solvency  of  the  complain- 
ant is  fully  denied. (c) 

In  partnership  cases.]    Upon  a  bill  filed  by  one  of  the  partners,  to 


(w)  See  Inf.  Co.  r.  Stebbins,  8  Paige,        (z)  Leahy  t.  Arthur,  1  Hogan,  99. 
M3.  Darcy  v.  Blake,  1  Molloy,  347. 

(«)  Id.  ib.  (a)  Quinn  v.  Brittain,  3  Edw.  314. 

(y)  4  Pa^ge,  804.  (b)  3  Edw.  688. 

(c)  Jenkina  r.  Hiaman,  6  Paige,  309. 
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close  up  a  partnership  concern,  it  is  a  matter  of  coarse  to  appoint  a  re- 
ceiver, if  the  parties  cannot  agree  among  themselves  as  to  the  disposition 
and  control  of  the  property.(e{)  So  it  is,  where  either  partner  has  a 
right  to  dissolve  the  partnership,  and  the  articles  of  copartnership  do  not 
provide  for  the  settlement  of  the  concem.(e) 

A  receiver  may  be  appointed-,  also,  at  the  instance  of  a  partner  who 
alleges  that  the  firm  is  insolvent  and  that  his  copartners  are  wasting  the 
efiects.(/)  So  where  a  dissolution  has  already  taken  place,  or  it  is  ap- 
parent that  it  will  be  decreed,  on  the  ground  of  some  breach  of  duty  or 
contract,  a  receiver  will  be  appointed.(g') 

The  same  rules  which  prevail  respecting  the  appointment  of  a  receiver 
in  a  suit  between  partners,  are  applica6le  in  a  suit  between  the  repre- 
sentatives of  a  deceased  partner  and  the  surviving  partuer.(A)  There- 
fore, if  the  surviving  partner  wastes  the  funds  of  the  partnership,  this 
court  will,  on  the  application  of  the  representatives  of  the  deceased 
partner,  appoint  a  receiver.(t) 

It  has  been  determined,  however,  that  there  is  no  ground  for  a  receiver 
where  the  partner  making  the  application  has  the  property  in  his  own 
possession,  and  the  other  does  not  object  to  such  possession.(Ar)  Nor 
will  a  receiver  be  appointed  merely  because  partners  quarrel.(2) 

The  principle  upon  which  a  court  of  equity  interferes  between  part- 
ners by  appointing  a  receiver,  is  merely  with  a  view  to  the  relief,  by 
winding  up  and  disposing  of  the  concern,  and  dividing  the  produce,  not 
to  cary  it  on.(m)  Therefore,  as  a  general  rule,  a  receiver  will  not  be 
appointed  of  a  subsisting  and  continuing  partnership,  unless  it  satisfac- 
torily appears  that  the  complainant  will  be  entitled  to  have  the  pMurtnei^ 
ship  dissolved  at  the  hearing.(n)  But' where  it  is  necessary  to  preserve 
the  good  will  of  the  business,  the  receiver  may  be  directed  to  carry  it  on 
under  the  direction  of  the  court,  until  a  sale  can  be  effected.(o) 

And  it  may  be  a  question  whether  the  court  will  not  restrain  a  part- 
ner, if  he  has  acted  improperly,  from  doing  certain  acts  in  future,  although 
the  partnership  is  not  to  be  dissolved.(fi)     As  in  the  ordinary  course  of 


id)  Mania  y.  Van  Schaick,  4  Paige,        (m)  Waters  r.  Taylor,   15  Ves.  10, 

479.  339.    Goodmaa  t.  Whitcomb,  1  Jac.  & 

(e)  Law  ▼,  Ford,  9  id.  310.  W.  589. 

.    (/)  WiUiamsoa   ▼.    Wilson,  1  Bland,        (n)  Garretson  ▼.  Wearer,  3  Edw.  385. 

423.  Goodman  ▼.  Whitcomb,  supra.      Const 

(g)  Henn  ▼.  Walsh,  3  Gdw.  139.  t.  Harris,  Tur.  &  Russ.  517. 

(h)  Coll.  on  Part.  197.  (o)  Martin  r.  Van  Schaick,  4 

j(t)  Higginson  tr,  Adir,  1  Desaos.  439.        479. 

(k)  Smith  T.  Lowe,  1  Edw.  33.  {p)  Goodman  t.  Whitoomb,  suprv. 

(/)  Henn  t.  Walsh,  3  Edw.  139. 
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trade,  if  any  of  the  partners  seek  to  exclude  another  from  taking  that 
part  in  the  concern  which  he  is  entitled  to  take,  the  court  will  appoint 
a  receiver ;  so,  in  the  course  of  winding  up  the  afiairs,  after  the  deter- 
mination of  the  partnership,  the  court,  if  necessary,  interposes  on  the 
same  principle.(f ) 

Although  an  ii^unction  against  a  partnership,  granted  ex  parte,  is  still, 
outstanding,  it  does  not  necessarily  follow  that  a  receiver  must  be  ap- 
pointed.(r) 

Executors  and  irustee$.]  Where  a  bill  charges  an  executor  or  other 
trustee  with  a  breach  of  trust,  a  receiver  will  be  appointed.(j)  But  it  is 
not  a  sufficient  ground  for  the  appointment  of  a  receiver,  that  the  trustee 
mixes  the  trust  fund  with  his  o^n.(<)  The  tnie  principle  which  gov- 
erns the  discretion  of  the  court  is,  that  the  fund  must  be  in  danger.(u) 
Therefore,  if  the  executor  is  insolvent,  a  receiver  may  be  appointed  ]{v) 
or  if  one  executor  turns  over  all  the  assets  to  his  co-exeputor  and  leaves 
the  estate,  and  the  latter  is  intemperate  and  insolvent.(tr)  But  the  mere 
circumstance  that  an  executor  is  in  mean  circumstances,  is  not  suffi- 
cient.(ar)  . 

Corporations.]  A  receiver  may  be  appointed  to  take  charge  of  the 
property  and  effects  of  a  corporation  whenever  a  judgment  at  law  or  a 
decree  in  equity  is  obtained  against  it,  and  an  execution  has  been  re- 
turned unsatisfied  in  whole  or  in  part ;  upon  the  petition  of  the  person 
obtaining  the  judgment  or  decree,  or  of  bis  representatives.(y) 

And  whenever  corporations  having  banking  powers,  or  the  power  to 
make  loans  on  pledges  or  deposits,  or  authorized  by  law  to  make  insur- 
ances shall  become  insolvent  or  unable  to  pay  its  debts,  or  have  vio- 
lated their  charter,  or  any  other  statute  binding  upon  them,  the  court  may, 
upon  the  application  of  the  attorney  general,  or  of  any  creditor  or  stock- 
holder, appoint  one  or  more  receivers  thereuf.(2r) 

And  by  the  safety  fund  act  and  the  act  amending  the  same,  an  appli- 
cation for  that  purpose  may  be  made  by  the  bank  commissioners,  in  the 
same  manner  as  it  may  be  made  by  the  attorney  general,  or  by  a  credi- 
tor.(a)  And  the  bank  commissioners  have  power  to  apply,  not  only  in 
cases  of  insolvency  or  violation  of  charter,  but  also  where  the  corpora- 


iq)  Wilson   ▼.  Greenwood,  1    Swanst.  Langley  t.  Hawk,  4  Mad.  46.    Gla idon 

461.  V.  Stoneman,  1  id.  142,  note  (a). 

(r)  Garretson  r.  Weaver,  3  Edw.  385.  (uf)  Ex  parte  Galluchat,  1  HilPs  Ch. 

(s)  Boyd  T.  Murray,  3  John.  CU.  Rep.  Rep.  (So.  Car.)  150. 

48.                              "  {x)  Anon.  12  Voa.  41. 

(0   Orphan     Asylam     v.     McCartee,  (y)  2  R.  S.  463,  ^  36. 

Hopk.  429.  U)  Id.  ib.  ^  39  ;  464,  ^  40.  41. 

(tt)  Id.  ih.  (a)  1  R.  S.  (2d  ed.)  610,  ^  18 ;  614, 

(v)  SooU    T.    Becher.   4   Price,  346.  ^  6. 
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tion  allows  an  amount  of  notes  or  bills  to  be  loaned  or  put  iu  circula- 
tion as  money,  exceeding  twice  its  capital  stock  then  paid  in  and  actual- 
ly possessed ;  or  where  its  loans  and  discounts,  at  any  time,  exceed 
twice  and  a  half  of  the  amount  of  its  capital  stock  so  paid  in  and  pos- 
sessed ;  or  where  the  corporation  shall  neglect  to  make  any  annual  pay- 
ment to  the  treasurer  of  the  state  (as  required  by  the  act,)  for  tha  space 
of  three  months  after  the  time  when  the  same  ought  to  have  been  made, 
after  being  notified  of  such  delinquency  by  the  comptroller ;  or  shall 
have  lost  one  \  alf  of  its  capital  stock  paid  in ;  or  suspended  the  pay- 
ment of  its  bills  in  specie  for  ninety  days;  or  shall  have  refused  to  al- 
low the  officers  of  such  corporation  to  be  examiued  upon  oath  by  the 
commissioners,  in  relation  to  the  affaifs  and  condition  of  the  corpora- 
tion.(6) 

The  court  is  also  authorized,  upon  the  voluntary  dissolution  of  a  cor- 
poration, to  appoint  one  or  more  receivers  of  its  estate  and  effects.(c) 

In  the  case  of  Ogden  v.  Kip,{d)  the  court  refused  to  appoint  a  re- 
ceiver of  a  bank  at  the  instance  of  one  set  of  directors  and  stockholders, 
charging  another  set  of  directors  with  a  fraudulent  abuse  of  their  trust 
in  the  election  of  directors,  previous  to  the  coming  in  of  the  answers ; 
the  new  election  being  colorable  at  law,  and  there  being  no  impending 
mischief  irreparable  in  case  of  delay. 

But  where  the  holders  of  a  majority  of  the  stock  of  a  corporation 
neglect  to  choose  officers  to  take  charge  of  the  property  of  the  corpora- 
tion, a  receiver  will  be  appointed  upon  the  application  of  the  owners  of 
a  minority  of  the  stock,  to  take  possession  of  the  effects  of  the  corpora- 
tion, and  to  preserve  the  same  for  the  benefit  of  the  stockholders  gen- 
erally.(c) 

In  other  cases,]  A  receiver  will  be  appointed  where  a  fraud  is  shown 
in  defendant,  and  the  fund  in  danger  of  being  wasted  ;  and  alco  where  the 
defendant  admits  he  is  a  trustee  for  the  complainant ;(/)  or  to  receive 
the  rents  and  profits  of  an  estate  for  the  benefit  of  an  executory  devisee, 
until  the  vesting  of  the  estate.(g')  And  where  lands  are  charged  with 
the  payment  of  an  annual  sum,  a  receiver  may  be  appointed,  as  a  means 
of  enforcing  payment.(A)  Accordingly,  if  the  tenant  for  life  neglects 
to  keep  down  the  ordinary  taxes,  a  temporary  receiver  will  be  appoint- 


ee) 1  R.  S.  (2ded.  611,)  §88.  (/)  Malone  ▼.  Malone,  1  Molloy,  27. 

(c)  2  R.  S.  468,  §  65.  {£)  Rogers  ▼.  Ross,  4  John.  Ch.  Rep. 

(d)  6  John.  Cb.  Rep.  160.  388. 

(e)  Lawrence  t.  The  Greenwich  Fire        (h)  Owinge'  Case,  I  Bland,  297.  Her- 
Ins,  Co.,  1  Paige,  687.  rop  v.  Hungerford,  1  Molloy,  26,  note. 
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ed,  to  pay  them,  ualess  the  tenant  pays  them  within  a  limited  time.(i) 
But  the  court  interposes  with  grtot  caution  in  appointing  a  receiver  of 
the  rents  and  profits  of  land,  against  the  legal  title.(A:)  It  will  do  so, 
however,  in  a  case  of  fraud,  clearly  proved,  in  obtaining  a  conveyance 
of  it.(/) 

A  receiver  has  been  appointed  at  the  instance  of  one  tenant  in  com* 
mon  against  another.(m)  But  a  case  of  exclusion  must  be  clearly  made 
out.(n)  In  the  case  of  Tyson  v.  Faircloughj[o)  a  motion  by  one  tenant 
in  common  for  a  receiver  on  the  ground  that  his  co-tenant  had  given 
notice  to  the  tenants  to  pay  their  rents  to  him  only,  and  had  advertised 
the  estate  for  sale,  was  refused,  because  the  conduct  complained  of  did 
not  amount  to  an  exclusion.       * 

A  receiver  has  been  appointed  in  a  suit  for  the  specific  performance 
of  an  agreement  to  purchase  an  estate,  against  the  purchaser,  after  an 
answer,  upon  the  lien  for  the  remainder  of  the  purchase  money,  and 
where  there  has  been  a  mixed  possession,  and  his  insolvency  and  inten- 
tion are  admitted.(/>)  And  the  court  will,  before  answer,  on  consent  of 
all  persons  interested,  appoint  a  receiver,  where  any  of  the  trustees  re- 
fuse to  act{q)  A  receiver  has  also  been  appointed  of  a  lunatic's  estate, 
where  no  one  acted  as  committee.(r) 

But  a  receiver  will  not  be  appointed  at  the  instance  of  a  party  claim- 
ing as  devisee  under  a  will,  the  validity  of  which  is  to  be  determined  by 
an  issue  ;  unless  the  claimant  satisfies  the  court  that  there  is  a  reasona- 
ble probability  of  his  succeeding  on  the  issue,  and  that  the  property  will 
be  endangered  by  being  left  in  the  possession  of  the  heir  at  law.(5) 
JNor  will  a  receiver  be  appointed  over  the  estate  of  a  testator  if  his  will 
has  not  been  duly  proved,  or  any  steps  taken  in  the  proper  court  for 
that  purpo8e.(/)  Nor  will  the  court  appoint  a  receiver  on  behalf  of  the 
heir,  against  the  devisee  in  possession,  merely  on  the  ground  that  the 
will  is  disputed  by  him.(t4) 

An  adult  complainant  cannot  obtain  an  order  for  the  appointment  of 
a  receiver  over  his  own  estate.(t?)  Nor  can  a  receiver  be  appointed 
over  a  defendant's  property  to  enforce  his  appearance  in  a  canse, 


(»)  Cairns  t.  Chabert,  3  Edw.  312.  (p)  Hall  t.  JeDkinson,  2  Yes.  &  B. 

(k)  MordauntT.  Hoo|>er,  Amb.  311.  225. 

(/)  Hugonin  t.  Baseley,  13  Yes.    105.        (q)  Brodie  ▼.  Barry,  3  Mer.  696. 

SiUwell  ▼.  Williami,  6  Mad.  49.  (r)  Ex  parte  RadclifTe,  1  Jac.  &  W. 

(m)  Street  t.  Anderton,  4  Bro.  C.  C.    639.     Ex  parte  Warren.  10  Yes.  622. 

414.     Evelyn  ▼.  Evelyn,  2  Dick.  800.  (s)  Clark  t.  Dew,  1  Ross.  &  My.  103. 

(n)  Millbank  t.  Revett,  2  Mer.  405.  (0  Gore  v.  Gore,  1  Hogan,  237. 

(o)  2  Sim.  &  Stn.  142.  (u)  Knight  t.  Duplessis,  2  Yes.  360. 
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(v)  Piers  t.  lAtouohe,  \  Hogan,  310. 
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if  he  resides  out  of  the  jurisdiction  ;  unless  the  complainant  h&s  a 
specific  lien  on  the  land,  or  there  is  danger  of  immediate  loss  of  the 
property.(i£r) 


SECTION  IL 


WHO   MAT   BE   RECEIVERS. 


The  master,  upon  a  reference  to  him  to  appoint  a  receiver,  is  to  ap- 
point such  person  as  he  considers  most  fit,  without  regard  to  the  fact  of 
his  being  recommended  or  proposed  by  the  one  or  the  other  of  the  par- 
ties.(ar) 

A  master  in  chancery  is  not  eligible  ;(y)  nor  a  solicitor  in  the  cause 
or  under  a  commission  of  lunacy  ;(z)  nor  the  next  friend  of  an  infant 
complainant.(a)  Neither,  generally,  is  a  trustee  to  let  and  manage  the 
estate,  whether  he  is  a  sole  trustee  or  jointly  with  others.(6)  The  ap- 
pointment of  a  trustee  to  be  receiver  is  extremely  rare,  and  only  where 
he  will  act  without  emolment,  unless  no  one  else  can  be  nominated,  who 
will  act  with  the  same  benefit  to  the  estate.(c) 

Upon  a  voluntary  dissolution  of  a  corporation,  any  of  its  ofiicers  or 

stockholders  may  be  appointed   receivers,  if  not  otherwise    djsquat- 

ified.(rf) 
But  upon  proceedings  against  a  bank,  under  the  statute,  for  insolven- 

'  cy,  an  officer  of  the  corporation  is  not  a  proper  person  to  be  appointed 
the  receiver.(6) 

Where  the  master  has  appointed  a  receiver,  there  must  be  some  sub- 
stantial objection  to  'induce  the  court  to  overturn  the  appointment.  (/) 
The  court  will  not  disturb  the  master's  decision  merely  because  it  may 
think  he  might  have  made  a  better  selection  among  the  several  candi- 
dates proposed.(^)    If  either  party  is  dissatisfied  with  the  appointment 


(w)  Arthur  t.  Arthur,  1  Hogan,  06.  (d)  Matter  of  the  Eagle  Iron  Works, 

(x)  Leapinaase  r.  Bell,  3  Jao.   &  W.  8  Paige,  385.    3  Edw.  385,  S.  C. 

436.  (e)  Attorney  General  t.  Bank  of  C6- 

(y)  Ez  parte  Fletcher,  eVea.  437.  lonbiA,  1  Paige,  511.    And  aee  Matter 

{z)  Ex  parte  Pincke,  2  Mer.  459.  of  the  Eagle  Iron  Works,  8  Paige,  388. 

la)  Stone  t.  Wiahaw,  S  Mad.  64.  (/)  Tbomaa  ▼.  Dawkin,  1  Vea.  jan. 

(b)  T.  JoIIand,  8  Yea.  73.     Stykes  453.     Tharpe  t.  Tharpe,  13  Yea  317. 

▼.    Hastings,  11  Yea.    363.    Sutton    v.  (i^)  Matter  of  the  Eagle  Iron  Works, 

Jones,  15 14*  584.  supra, 

(e)  Sykea  ▼.  Hastings,  supra.    Satton 
T.  Jooss,  supra. 
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made  by  the  master,  the  proper  course  is  to  make  a  special  application 
to  the  court  for  an  order  to  set  aside  the  report,  or  that  the  master  re- 
view his  decision.  But  the  court  will  not  set  aside  the  appointment 
made  by  him  unless  the  person  selected  is  legally  disqualified ;  or  his 
situation  is  such  as  to  induce  a  belief  that  the  interests  of  the  parties 
will  not  be  properly  attended  to  by  him.(A) 


SECTION   III. 

AT   WHAT   TIME,   AND   HOW,   TO  BE   APPOINTED. 

« 

At  what  time.]  A  receiver  cannot  be  applied  for  previous  to  the 
service  of  the  subposDa  ;(t)  unless,  perhaps,  where  the  defendant  is  de- 
signedly beyond  the  jurisdiction,  or  keeps  but  of  the  way  to  avoid  the 
service  of  process  ;(&)  and  even  then  it  is  said  it  cannot  be  done,  save 
in  the  case  of  a  rent  charg?.(/)  The  ground  for  refusing  the  appoint- 
ment of  a  receiver  before  a  party  has  been  served  with  process  is,  that 
the  court  has  not  jurisdiction  to  deprive  a  man  who  is  not  present  to 
defend  himself,  of  the  possession  of  his  estate.(m) 

And  in  creditors'  suits  it  is  necessary  to  serve  a  copy  of  the  bill  on 
the  defendant  personally,  or  on  his  solicitor,  before  moving  for  a  re- 
ceiver, (n) 

The  rule  is,  not  to  appoint  a  receiver  before  answer,  especially  where 
one  is  not  prayed  for  in  the  bill ;  unless  it  clearly  appears  that  there  is 
danger  to  the  property  or  fund  by  the  insolvency  of  the  party  having 
possession  of  it,  or  from  some  other  cause.(o)  But  when  justice  re- 
quires it,  and  the  merits  appear  by  affidavit  ;(p)  or  when  it  appears  that 
the  complainant  has  an  equitable  claim  to  the  property  in  controversy 
and  that  a  receiver  is  necessary  to  preserve  the  same  from  loss,  one  will 


(A)  Matter  of  the  Eagle  Iron  Works,  ▼.  Allen,  a  Ball  &  Beat.  75.    Coward  r. 

8  Piiire,  S88.  The  raaster^e  report  on  the  Chadwiek,  3  Rasa.  150,  n. 

appointnient  of  a  receiver  cannot  be  ex-  (/)  Arthurs  t.  Arthur,  1  Hogan,  95. 

cepted  to,  and  need  not  be  confirmed.  (m)  Tanfield  y.  Irvine,  2  Russ.  161. 

Id.  ib.  Thomas  t.  Dawkin,  3  Bro.  C.  C.  (n)  Hart  ▼,  Tims,  3  Edw.  946. 

607.    Wilkins  v.  Williams,  3  Ves.  687.  (o)  West  v.  Swan,  3  Edw.  420.    Edw* 

(i)  Stratton  ▼.  Davidson^  1  Russ.  &  on  Rec.  15,  16. 

My.  484.  ip)  Vann  ▼.  Barrett,  2  Bro.  C.  C.  158. 

(k)  Quinn  y.  Gunn,  1  Hogan,  75.  Mai-  Duckworth  y.  Trafford  ;  Metcalfe  r.  Pul- 

eolm  y.  Montgomery,  id.  -03.    Maguire  yertoft,  1  Ves.  &  B.  180. 
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be  appointed.(f )  Suits  against  executors  \i^asting  the  asset8,(r)  or  in 
favor  of  infants  entitled  to  real  estates,  and  requiring  the  protection  of 
the  court ;  or  between  partner8,(«)  are  instances  of  this  kind. 

In  creditors^  suits  also,  it  is  a  matter  of  course  to  appoint  a  receiver 
of  the  defendant's  property,  before  answer,  if  the  equity  of  the  bill  is 
not  denied  upon  the  hearing  of  the  appHcation.(^)  Indeed  it  is  the  d|f- 
ty  of  a  complainant  who  has  obtained  an  injunction  upon  such  a  bill,  to 
apply  to  the  court  and  have  a  receiver  appointed  without  any  unreason- 
able delay.(  ti) 

But  the  court  does  not  appoint  a  receiver  over  real  estate,  before  the 
hearing,  unless  there  is  evidence  of  fraud  in  obtaining  possession,  or 
special  circumstances  to  show  a  necessity  to  preserve  the  property  pen- 
dente lite.{v)  Nor  is  it  proper  to  move  for  a  receiver  upon  the  effect  of 
the  evidence  in  the  cause,  before  hearing.(u7) 

But  even  after  hearing  and  re-hearing  and  where  a  receiver  has  been 
refused,  a  party  may  be  entitled,  on  the  cause  coming  on  for  further  di- 
rections, and  upon  showing  a  new  state  of  facts,  to  renew  an  applica- 
tion for  a  receiver.(i:) 

A  receiver  is  not  commonly  granted  at  the  hearing.  There  must, 
generally,  be  a  special  application  for  that  purpose  ;(y)  except  in  cred- 
itors' suits  where  there  is  no  defence,  and  no  receiver  has  been  previous- 
ly appointed.  In  such  cases  the  final  decree  always  refers  it  to  a  mas- 
ter to  appoint  a  receiver,  and  then  proceeds  to  direct  him  how  to  ap- 
ply the  funds  and  estate  which  may  come  into  his  hands. 

How  to  be  applied  for.]  A  motion  for  a  receiver  is  made,  generally, 
on  the  answer  of  the  defendant,  but  may  be  made  on  affidavits  before 
answer,  when  the  complainant  can  dearly  satisfy  the  court  that  he  has 
an  equitable  claim  to  the  property  in  controversy,  and  that  a  receiver  is 
necessary  to  preserve  the  same  from  loss.(2;) 

Iii  creditors'  suits,  the  complainant  usually  moves  upon  his  bill.  The 
motion  may  be  made  in  other  cases,  upon  the  bill,  and  affidavits  besides ; 
and  when  this  is  done,  the  defendant  may  use  his  answer  as  an  affida- 


(q)  Bloodgood  v.  Clark,  4  Paige,  677.        (w)  Lloyd  ▼.  Passinghara,  3  Mer.  697. 

(r)  Id.  ib.  (jp)   Attorney  Gen.    t.    Mayor   &c.  of 

(5)  ()i>burn  V.  Heypr,2  Paif^e,  343.  Galway.  1  Mol.  95. 

(/)  Middleton  ▼.   Dodewell,  13  Ves.        (y)  Boylan  v.    Byrne,    1    MuUoy,  99. 

aee.  Bergen  ▼.  Palmer,  id.  ib. 

(u)  Philips  V.  Atkinson,  9  Bro.  C.  C.        (*)  Mcicalf   v.    Pulrerloft,  I  Ves.   & 

972.     Read  v.  Bowers,  4  id.  441.   Wa-  B.  182.    Duckworth  v.  Trafford,  18  Ve». 

tars  ▼.  Taylor,  15  Ves.  10.  983. 

(v)  Willis  V.  Corlies,  9  Edw.  981. 


CA.  VIL]  INTERLOCUTORY  APPLICATIONS,  Ac.  669 

▼it.  (a)    And  when  the  complainant  uses  affidavits,  the  defendant  may 
also  read  deposition8.(6) 

Notice  of  motion.    Notice  of  the  motion  for  a  receiver,  when  necessary 
must  be  given  to  all  necessary  and  interested  parties.(c) 

Ex  parte  application.  As  a  general  rule,  an  order  for  a  receiver  will 
not  be  granted  ex  parte^  until  the  time  for  the  defendant's  appearance 
has  expired  and  the  bill  has  been  taken  as  confessed  against  him ;  ex- 
cept where  he  has  fraudulently  withdrawn  himself  out  of  the  jurisdic* 
tion  of  the  court  to  avoid  the  service  of  process.(<{)  But  in  a  case  of 
emergency,  where  the  property  to  which  the  receivership  relates  would 
be  likely  to  perish  before  the  defendant  could  have  notice  and  be  heard 
on  the  application,  a  receiver  may  be  appointed  ex  parte.{e)  So  where 
irreparable  injury  would  be  sustained  by  the  delay.(/)  And  where  it 
is  necessary  to  appoint  a  receiver  of  the  property  of  an  absentee,  be- 
fore  the  time  for  his  appearance  has  expired,  and  during  the  running  of 
an  advertisement  for  appearance  against  him,  to  prevent  such  property 
from  being  wasted  or  removed  beyond  the  jurisdiction  of  the  court, 
such  receiver  mey  be  appointed  ex  parte.{g) 

Whenever  it  is  proper  to  appoint  a  receiver  ex  parte^  the  particular  cir- 
cumstances which  render  such  summary  proceedings  necessary,  should 
be  distinctly  stated  in  the  bill  or  petition  on  which  the  application  is 
founded.(A) 

The  court  will  not  appoint  a  receiver  of  a  corporation  against  whom 
an  execution  has  been  returned  unsatisfied,  upon  the  ex  parte  applica- 
tion of  the  judgment  creditor.  But  upon  filing  a  petition  duly  verified, 
an  order  to  show  cause  at  a  future  day  why  the  prayer  of  the  petitioner 
should  not  be  granted,  may  be  entered.(»)  Which  order  to  show  cause 
must  be  duly  served  upon  the  defendants  within  the  time  required  for 
notices  of  special  motions. 

By  whom  appointed.] — By  court  itself.  On  hearing  the  motion  for  a 
receiver,  the  court  will  either  make  the  appointment  itself  in  the  first 
instanccj  or  refer  to  a  master  to  do  so,  or  to  inquire  and  report  to  the 
court  a  suitable  person  to  be  appoined  by  itself.    The  latter  course  was 


(a)  Goodman  ▼.  Whiteomb,  1  Jao.  &  17.    Yerplank  t.  MercaniUe  Ids.  Co.  S 

W.  569.    Kerahaw  ▼.  Maubewa,  I  Ruas.  Paige,  438. 

3G1.  (e)  Gibson  t.  Martin,  supra, 

{b)  Edw.  on  Rec.  66.  (/)  People  v.  Norton,  supra. 

(c)  2  Brown'a  Ch.  Pr.  833.     Buxton  t.  ( g)  Sandford  t.  Sinclair,  supra. 
Monkhouse,  Coop.  41.  (A)  Yerplank  ▼.  Mer.  Ins.  Co.  9  Paiff«, 

(d)  Sanford  v.  Sinclair,  8  Paifre,  373.  438. 

S.  C.  3  Edw.  393.    Gibson  ▼.  Martin,  8  (t)  Devoe  ▼.  Ithica  and  Owego.  Rail 

Paige,  481.    People  r\  Norton,  1  Paige,  Road  Co.  5  Paige,  531. 
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taken  in  the  case  of  Tk9  Attorney  Omeral  ▼.  The  Bank  of  Colum- 

hia.{k) 

Referenee  to  master^    In  erediiors^  suits  it  is  usual  to  refer  the  mat- 
ter to  a  master. 

The  190th  rule  directs  the  manner  in  which  a  reference  for  this  pur- 
pose is  to  be  obtained,  and  the  mode  of  the  proceeding  thereon. 

To  what  master.  The  chancellor  has  decided  that  where  the  defen- 
dant gives  to  the  complainant  a  written  consent  under  the  191st  lulci 
the  reference  ought  to  be  to  a  master  residing  in  the  county  where  the  de- 
fendant lives,  or  some  master  who  is  near  to  him,  so  as  to  relieve  such 
defendant  from  all  unnecessary  expense.(/) 

Summons*  The  first  step  to  be  taken  by  the  complainant's  solicitor, 
on  obtaining  a  reference,  is  to  procure  from  the  register  or  clerk  a  certi- 
fied copy  of  the  order  of  reference,  for  the  use  of  the  master.  He  should 
then  take  out  a  summons  ;  which,  in  case  the  defendant  is  to  be  exam- 
ined before  the  master,  should  be  underwritten — "  And  the  personal  at- 
tendance and  examination  of  the  defendant  C.  D.  is  required."(m) 
This  summons  should  be  served  in  the  manner  already  mentioned^  antej 
p.  473. 

Examination  of  debtor.  The  order  for  the  appointment  of  a  receiver 
on  a  creditor's  bill,  where  the  defendant  does  not  consent  that  his  exam- 
ination before  the  master  shall  be  a  substitute  for  an  answer,  as  provided 
by  the  191st  rule,  only  authorizes  the  complainant  to  examine  him  on 
oath  before  the  master  in  relation  to  the  property  which  he  is  ordered  to 
assign  and  deliver  to  the  receiver.  The  object  of  the  ei^amination  is 
not  to  obtain  an  answer  to  the  bill,  nor  to  elicit  evidence  to  sustain  the 
auit  ^  but  it  is  to  procure  and  compel  the  delivery  to  the  receiver  of  all 
the  property  and  effects  which  the  defendant  has  in  his  possession  or  un- 
der his  control.  And  the  rights  of  the  complainant  to  examine  the  de- 
fendant before  the  master,  as  to  such  property,  are  the  same  where  the 
defendant  answers  to  the  bill  as  where  he  suffers  it  to  be  taken  as  con- 
i»  ifessed ;  except  where  the  defendant  has  given  a  stipulation  under  the 

•  rule.(f»)    Under  the  usual  order  of  reference,  the  only  objects  of  author- 

izing the  examination  of  the  defendant  and  of  witnesses,  are  to  ascertain 
the  nature  and  value  of  the  defendant's  property,  to  enable  the  master 
to  determine  who  would  be  a  proper  receiver  thereof,  and  the  amount  of 
security  to  be  given  by  the  receiver ;  and  to  enable  the  complainant  and 
the  receiv«j:  to  ascertain  whether  the  order  of  the  court  is  complied  with 


(k)  1  Paige,  511.  (m)  Edw.  on  Reo.  67. 

(0    Bank   of    Monro*   t.    Kaeler,   0       (n)  Browing  t.  Bettis,  8  Paige.  668. 
Paig«,  849. 
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by  tbe  defendant  in  deUvering  over  the  whole  of  his  property.  It  is 
therefore  erroneous  to  direct  the  examination  of  the  defendant,  or  of 
witnesses,  to  any  other  matters  charged  in  the  bill  ;  except  where  stich 
examination  is  intended  as  a  substitute  for  an  answer,  in  cases  where  the 
defendant  has  given  a  stipulation  to  that  effect  under  the  191st  rute.(c^) 
If  illegal  or  improper  questions  are  put  to  a  defendant,  upon  such  exam- 
ination, he  is  not  bound  to  answer  them,  but  may  appeal  from  the  de- 
cision of  the  master,  to  the  court.(p) 

Where  the  complainant  obtains  an  order  for  the  appointment  of  a 
receiver  of  the  property  of  a  defendant  who  is  a  lunatic,  and  has  put  in 
an  answer  by  his  guardian  ad  litem,  without  any  direction  to  the  defen- 
dant to  assign  or  deliver  over  his  property,  the  complainant  has  no 
right  to  call  and  examine  witnesses  on  the  reference,  after  the  receiver 
has  been  appointed,  for  the  mere  purpose  of  obtaining  testimony  to  be 
afterwards  used  in  the  causcf^) 

Assignment  and  delivery  of  debtor^ i  property, '\  Upon  a  reference  un* 
der  the  ode  hundred  and  ninety-first  rule,  the  defendant  is  bound  to  exe- 
cute to  tbe  receiver  a  formal  assignment  of  all  his  property,  equitable 
interests,  and  choses  in  action,  as  directed  by  the  order;  although  he 
denies  on  oath  that  be  has  any  property  ;  to  enable  the  receiver  to  test 
the  validity  of  any  assignment  or  other  disposition  which  the  defendant 
may  have  previously  made  of  his  property  or  efltects^r) 

Where  the  defendant,  in  his  answer,  admits  he  has  certain  property^ 
but  denies  that  he  has  any  other,  the  direction  in  the  order  of  reference, 
for  the  delivery  of  his  property,  must  be  general,  and  should  not  be  con- 
fined to  the  property  which  he  admits  to  belong  to  him  and  to  be  in  his 
possession  or  under  his  control.(«) 

A  defendant  will  not  be  in  contempt  for  needing  to  deliver  over 
bis  property  to  the  receiver  if  it  is  claimed  to  be  in  the  possession  of 
and  to  belong  to  a  third  person  ;  unless  the  master  has  decided  that  it 
belongs  to  and  is  under  the  control  of  the  defendant.(/)  If  the  com- 
plainant wishes  to  have  an  actual  delivery  of  property  which  he  supposes 
to  belong  to  the  defendant,  but  which  tbe  latter  insists  belongs  to  another 
person,  he  must  apply  to  the  master  to  decide  what  property  is  under  the 
defendant's  control  and  to  make  an  order  for  its  delivery  by  the  defen- 
dant, before  he  can  bring  him  into  contempt.(ii)    If  tite  master  makes 


(o)  CopoQs  T.  Kanflfman,  8  Pai^fe,  583.  (r)  Chipman  t.  Sabbaton,  7  Paige,  47* 

Fitsbargh  r.   ETeringham,  6  id.  99.  Gihon  («)  Browoiog  ▼.  Beuia,  8  id.  668. 

T.  Shaw,  In  Chan'y,  Deo.  24,  1838.  (0  Caaeilear  ▼.  Simons,  8  id.  873. 

(p)  Gihon    ▼.  Albert,    7   Paige,  378.  (ti)  Id.  ib.    Parker  t.  Bsowmag»  id. 

Fitzburgh  r.  Everingham,  supra,  388. 

{q)  Copone  t.  Kanfiman,  tupra. 
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a  decision  to  that  effect,  with  which  the  defendant  is  dissatisfiedi  he  must 
apply  to  the  court  to  review  the  decision,  or  he  will  be  compelled,  by 
process  of  contempt,  to  comply  with  the  master's  directions^ v) 

The  fact  that  the  defendant  has  neglected  to  execute  an  assignment  of 
his  property  to  the  receiver,  as  directed  by  the  order  of  the  court,  is  no 
ground  for  the  master's  refusal  to  direct  the  defendant  to  deliver  over 
his  property.(t^) 

Where  a  receiver  has  been  appointed  and  the  defendant  has  been  re- 
quired to  transfer  his  property  to  him,  the  fact  that  the  defendant  has 
applied  for  the  benefit  of  the  bankrupt  act  intermediate  the  filing  of  the 
bill  and  the  requirement,  will  not  excuse  him  from  delivering  his  prop- 
erty to  the  receiver.(:r) 

In  the  case  of  several  biUs  filed.  By  the  one  hundred  and  ninety- 
third  rule  it  is  provided,  that  where  several  bills  are  filed  by  different 
creditors  against  the  same  debtor,  but  one  receiver  shall  be  ap- 
pointed ;  unless  the^  first  appointment  has  been  obtained  by  fraud  or 
collusion,  or  the  receiver  is  an  improper  person  to  execute  the  trust. 
And  by  the  194th  rule  it  is  made  the  duty  of  the  master  to  whom  the 
appointment  of  a  receiver  is  referred,  in  a  creditor's  suit,  to  ascertain,  if 
practicable,  by  the  oath  of  the  defendant  or  otherwise,  whether  any 
other  suit  has  been  commenced  against  him.  If  so,  the  complainant 
therein  shall  have  notice  to  attend  before  the  master,  and  of  all  subse- 
quent proceedings  in  relation  to  the  said  receivership  ;  and  he  may  ex- 
cept to  the  report,  or  apply  to  the  court  for  further  directions,  ^.  If 
another  suit  is  commenced  after  the  appointment  of  a  receiver,  the  same 
person  will  be  appointed  receiver  therein. 

Proposal  of  names.  In  proceeding  under  a  reference  for  the  appoint- 
ment of  a  receiver,  the  party  who  has  obtained  the  order  hands  in  to  the 
master  a  written  proposal,  containing  the  names  of  the  intended  receiver 
and  his  sureties.  If  the  person  thus  nominated  be  objectionable,  how- 
ever, anotlier  person  may  be  nominated  by  any  interested  party,  by  a 
counter-proposal ;  and  the  master  decides  between  them.(y)  Under  equal 
circumstances,  that  is,  supposing  the  parties  equally  interested  in  the 
funds,  and  the  persons  proposed  on  both  sides  unobjectionable,  the  party 
who  has  obtained  the  order  has,  prima  fade^  a  right  to  the  preference.(jr) 

A  stranger  cannot  propose  a  receiver.(a) 

Security.  If  the  sureties  proposed  are  not  satisfactory  to  the  master, 
the  party  can  present  the  names  of  other  persons  as  sureties,  in  an  amended 


i^\  IS?*^  ^'  ?^°,T°*"Jf  •  '"^*-  (y)  Bennett's  Mast.  05. 

(w)  Eldr^  T.  Hj^l,  9  Paige,  640.  (z)  Smith  on  Rec.  8. 

(»)  Watkins  t.  Pinkney,  3  Edw.  633.        {a)  Attorney  Gen.  t.  Day,  fl  Mad.  8461 
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proposal,   stating  them  to  b«  in  the  place  of  those  formerly  pro- 
posed.(6) 

Wlien  the  master  has  approved  of  a  person  as  receiver,  he  fixes  the 
amount  of  the  penalty  of  the  bond  to  be  given  by  such  receiver  and  his 
8ureties.(c)  The  bond  is  then  drawn  by  the  solicitor  and  executed  by 
them. 

The  sureties  of  a  receiver  must  be  within  the  jurisdiction  ]{d)  and 
must  be  real  and  substantial  persons  ;(e)and  capable  of  contracting,  i.  e. 
not  infants,  lunatics,  idiots,  married  women,  <S6c.  (/) 

The  191st  rule  requires  the  master  appointing  a  receiver  in  a  credit- 
or's suit,  to  take  from  him  the  '^  requisite  security."  Where  several 
bills  are  filed  by  different  creditors  against  the  same  debtor,  the  person 
who  is  appointed  the  sole  receiver  in  all  the  suits,  is  required  by  the 
193d  rule  to  "give  security  sufilcient  to  cover  the  whole  property  and 
effects  of  the  debtor  which  may  come  into  his  hands  by  virtue  of  his 
ofiice."  And  by  the  194th  rule,  where  another  suit  is  commenced 
against  the  debtor  after  the  appointment  of  a  reciver,  the  same  person 
is  to  be  appointed  in  the  subsequent  suit,  and  shall  give  "  such  further 
security  as  the  master  executing  the  last  order  shall  direct/'  The  addi* 
tional  security  is  intended  of  course,  to  cover  any  property  belonging  to 
the  defendant  discovered  or  acquired  since  the  last  appointment. 

Mastet^s  report  The  master  having  made  the  appointment,  or  select- 
ed a  proper  person  to  be  recommended  to  the  court  for  appointment, 
according  to  the  terms  of  the  order  of  reference,  reports  the  fact  to  the 
court. 

Where  thB  court  refers  it  to  a  master  to  report  a  proper  person  to  be 
appointed  a  receiver,  and  to  approve  of  the  sureties  to  be  given  by  him, 
the  appointment  is  not  complete  until  it  is  confirmed  by  the  special  or- 
der of  the  covLTt{g)  But  where  the  master  is  directed  to  appoint  a  re- 
ceiver, and  to  take  from  him  the  requisite  security,  no  order  for  the  con- 
firmation of  the  appointment  is  necessary.  The  receiver,  upon  filing  the 
master's  report  of  his  appointment,  and  the  bond  taken  by  the  master, 
may  immediately  enter  upon  the  duties  of  his  office.(A) 

Where  the  master  appoints  a  receiver,  if  either  party  is  dissatisfied 
with  the  appointment,  he  cannot  except  to  the  master's  report,(t)  but 


(b)  Edw.  on  Rec.  74.  {/)  Smith  on  Rec.  16. 

(f)  Id.  75.  (f )  Matter  of  the  Eagle  Iron  Works, 

{d)  Cockburn  ▼.  Raphael,  2  Sim.  &  8  Paige,  385. 

453.  (h)  Id.  ib. 

(#)  Smith  V.  Scandrett,  W.   Black.  (i)  Thomas  v.  Dawkin,  3  Bro.  C.  C. 

44.     Beardmore  ▼.  Philipa,  4  Maule  &  607.    Wilkina  y.  WiHiaraa,  3  Yes.  587, 
Sel.  173. 

YOL.  I.  8» 
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must  make  a  special  application  to  the  court  for  an  order  that  the  mas- 
ter review  his  decision.(A:)  This  application  may  be  made  either  by  pe- 
tition or  motion.  If  by  petition,  the  petition  should  state  the  grounds 
of  objection.  Notice  of  the  application  must  be  served  on  all  parties 
interested.(/) 

In  order  to  support  an  objection  to  the  master's  appointment  of  a  re- 
ceiver, however,  a  strong  case  of  disqualification  is  necessary.(m)  In 
fact  it  is  the  settled  rule  in  this  state,  that  the  court  will  not  set  aside  the 
appointment  unless  the  person  selected  by  the  master  is  legally  disqual- 
ified, or  his  situation  is  such  as  to  induce  a  belief  that  the  interests  of  the 
parties  will  not  be  properly  attended  to  by  him.(n) 

If  the  court,  however,  should  order  the  master  to  review  his  report, 
the  parties  will  proceed  by  proposing  a  new  person  or  persons,  and  issu- 
ing a  summons  as  befoi*e.(o) 


CHAP.    VIIL 

ABATEMENT  AND  REVIVOR. 

Sect.  1.  Abatement. 
2.  Revivor. 


SECTION  L 


ABATEMENT. 


What  is  an  abatement.]  The  abatement  of  a  suit  in  equity  is  mere- 
ly an  interruption  to  the  suit,  suspending  its  progress  until  new  parties 
are  brought  before  the  court.(a) 


{k)  Matter  of  the  Eagle  Iron  Works,  (n)  Matter  of  the  Eagle  Iron  Works, 

suprO'  3  Pftige*  385. 

(/)  Wynne  ▼.  Lord  Newboroogh,  15  (o)  Smith  on  Ree.  11. 

Yes.  283.  (a)  Hoxie  t.  Carr,  1  Snmner,  173. 

(m)  Thirpe  ▼.  Tharpe,  Id  Yes.  317. 
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Abatement  is  either  of  the  suit  or  as  to  a  party.  A  suU  is  said  to 
abate,  whea  in  consequence  of  some  event,  there  is  no  longer  any  per- 
son before  the  court,  by  or  against  whom  the  proceedings  can  be  carried 
forward.  Abatement  as  to  a  party  is  where  the  interest  and  title  or  lia- 
bility of  the  party  having  ceased,  it  is  no  longer  necessary  to  have  such 
party  before  the  court.(A)  In  the  former  case  the  suit  must  be  revived. 
But  if,  on  the  death  of  a  party,  the  cause  of  action  survives  to  or  against 
some  other  of  the  parties,  so  that  a  perfect  decree  as  to  every  part  of 
the  subject  of  litigation  can  be  made  between  the  surviving  parties,  the 
suit  does  not  abate  as  to  the  survivors ;  but  on  motion  of  either  party, 
the  court  will  order  the  same  to  proceed  between  such  snrvivors.(c)  A 
suit  brought  by  or  against  two  or  more  executors,  trustees,  or  joint  ten- 
ants, is  a  case  of  this  kind ;  where,  on  the  death  of  one,  the  whole 
right  of  action  or  ground  of  relief  survives  in  favor  of  or  against  the 
other.  It  such  cases,  there  is  in  fact  no  abatement  as  to  the  survi- 
vors.(d) 

When  one  or  more  of  the  complainants  or  defendants  dies,  and  the 
cause  of  action  does  not  survive,  the  suit  abates  only  as  to  the  person  or 
persons  so  dying  ;  and  the  surviving  parties  may  proceed  without  revi- 
ving the  suit.(e)  Where,  upon  the  death  of  a  defendant,  the  cause  of  ac- 
tion against  him  does  not  survive,  but  some  third  persoa  becomes  vested 
with  his  interest,  or  subject  to  his  liabilities,  the  complainant  may  elect 
to  proceed  without  reviving  the  suit  against  the  representatives  of  the 
deceased  defendant,  provided  a  perfect  decree  can  be  made  between  the 
survivors  without  bringing  such  representatives  before  the  court.  In 
such  a  case  the  complainant  must  elect  either  to  revive  the  suit  against 
such  representatives,  or  to  proceed  against  the  surviving  defendants  with- 
in such  time  as  may  be  deemed  reasonable  by  the  court,  or  the  defen- 
dants may  revive  the  suit.(/) 

The  order  to  proceed  without  reviving,  after  the  death  of  a  party,  may 
be  obtained  on  an  affidavit  showing  the  death  of  the  party,  and  that  the 
cause  of  action  has  survived.(g-) 

The  marriage  of  a  female  complainant,  even  after  decree,  abates  the 
suit;  and  it  must  be  revived  either  in  favor  of  or  against  the  husband, 
as  she  is  no  long'3r  capable  of  prosecuting  the  suit  in  her  own  name ; 
and  the  defendant  may  be  injured  by  being  compelled  to  continue  a  liti- 


{b)  Labe's  Eq.  PI.  218.  (e)  2  R.  S.  184,  ^  tl4,  (orig.  (  108.) 

(c)  Leggett   V.   Dubois,  3   Paige,  212.  (/)  J/eggett  v.  Dabuit,  supra. 
2  R.  S.  184,^  llS,(orig.  ^  107.)  (g)  Id.  ib, 

(d)  Id.  213. 
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gation  with  one  who  would  not  be  bound  by  the  decision  if  adverse  to 
her  interest.(A)  If  her  husband  dies  before  revivor,  however,  a  bill  to 
r3vive  is  rendered  unnecessary ;  as  by  his  death  her  incapacity  to  pros- 
ecute is  removed.  But  the  subsequent  proceedings  should  be  in  her 
marriage  narae,(t) 

But  the  marriage  of  a  female  defisndant  pendente  lUe  does  not  abate 
the  suit.  It  is  only  necessary  in  that  case^  to  obtain  an  order  that  the 
suit  proceed  against  her  by  her  new  name,  in  conjunction  with  that  of 
her  husbaQd.(A:) 

If  the  suit  is  brought  by  the  husband  and  wife  for  a  claim  of  the  lat- 
ter and  he  dies,  the  suit  does  not  abate ;  for  «he  alone  has  the  whole  in- 
terest, and  The  whole  advantage  of  the  proceedings  survives  to  ber.(/) 
In  such  a  ease  the  court  will  permit  the  wife,  upon  an  ex  pia-ce  appli- 
cation, to  suggest  the  death  of  the  husband,  and  will  grant  an  order  allow- 
ing her  to  continue  the  suit  in  her  own  name.(m) 

If  a  suit  be  brought  by  husband  and  wife  upon  a  promise  made  to 
them  during  coverture,  and  pending  the  suit  the  wife  dies,  there  is  no 
abatement,  but  the  whole  interest  survives  to  the  husband.(n) 

The  coming  of  age  of  an  infant  party  does  not  abate  the  suit ;  nor 
does  it  render  a  supplemental  bill  necessary,  unless  his  interest  in  the 
subject  of  the  suit  is  changed  by  that  event.(o) 

It  is  the  rule  in  England  that  bankruptcy  or  insolvency  does  not  cause 
an  abatement,  but  only  renders  the  suit  defective.(  p) 

Effect  of  abcUemeni.]  Where  the  abatement  is  total,  i.  e.  where  it 
is  caused  by  the  death,  bankruptcy,  insolvency  or  marriage  of  the  com- 
plainant, (being  a  female,)  it  is  a  general  rule  that  the  cause  is  com- 
pletely suspended,  and  cannot  be  proceeded  in  till  it  has  been  revived, 
or  the  defect  caused  by  the  afbatement  cured  by  supplemental  bill ;  and 
all  orders  made  pending  such  abatement  will  be  considered  nugatory, 
.and  may  be  discharged.  Thu^  if  pending  a  total  abatement,  process  of 
contempt  is  issued,  it  will  be  irregular,  and  may  be  discharged  on  mo- 
tion, with  costs.  And  if  a  defendant  is  arrested  on  any  process  pend- 
ing such  abatement,  he  wiH  be  discharged  from  such  arrest,  with 


{h)  Quackenbush  v.  Leonard,  In  Ch.  (m)  Stead  ▼.  Canoingham,  supra, 

Feb.  21,  1843.  (n)  Thome  t.  Brend,  Cary,  88. 

(0  Mitf.  Eg  PI.  47.  (o)  Campbell  r.  Browne,  6  Paige,  34. 

{k)  Welf.   Eq.   PI.   163.      Story's  Eq.  (p)  Lube's  Eq.  PI.  270.     Porter  r. 

PL  289,  j^  354.  1  Ves.  sen.  182.    Camp-  Cox,  5  Mad.  80.     Davidson  t.  Butler,  2 

bell  ▼.  Bowne,  6  Paige,  34.    Qoacken-  Anst.   460,  n.     Wheeler  ▼.   Malins,  4 

bush  7.  Leonard,  supra.  Mad.  171. 

(/)  Anon.   3  Atk.  726.     Stead  t.  Cun- 
Dinvliam,  in  Chan.  March  21,  183*J. 
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costs.(7)  So,  also,  an  order  to  dismiss  a  bill  for  want  of  prosecution 
obtained  pending  an  abatement,  will  be  irregular.(r) 

Yet,  notwithstanding  this  general  rule,  there  are  some  cases  in  which 
the  court  will  entertain  applications,  although  the  suit  is  abated.  Thus, 
proceedings  may  be  had  to  preserve  the  property  in  dispute  ]{s)  or  to 
set  aside  irregular  proceedings  in  the  master's  office  ]{t)  to  pay  money 
out  of  court,  where  the  right  is  clear,(u)  or  upon  consent  of  parties  i{v) 
or  to  punish  a  party  for  a  breach  of  an  injunction.(tr)  An  injunction 
is  not  dissolved,  neither  does  it  become  inoperative,  by  the  abatement 
of  the  suit  in  which  it  is  issued.  If  the  complainant  dies,  his  represen- 
tatives may  apply  to  the  court  to  punish  a  breach  of  the  injunction 
whether  committed  before  or  after  his  death,  as  soon  as  they  have  taken 
steps  to  revive.(:r)  But  where  the  suit  abates  by  the  death  of  either  of 
the  parties  pending  an  injunction,  the  defendant  or  his  representatives 
may  have  an  order  that  the  complainant  or  his  representatives  revive 
the  suit  within  a  reasonable  time  or  that  the  injunction  be  dissolved.(y) 
In  Leg^ett  v.  Dubeisy  just  referred  to,  the  court  directed  the  complain- 
ant to  revive  within  sixty  days. 

The  court  will  also,  pending  an  abatement,  make  an  order  for  the  de- 
livery of  deeds  and  writings  brought  into  court,  or  it  will  send  it  to  a 
master  for  inquiry  to  whom  they  belong.(2r)  And  depositions  taken 
during  an  abatement  may  be  read,  provided  the  fact  of  the  abatement 
was  not  known  when  the  commission  issued.(a) 

If  a  bill  is  retained,  and  an  action  directed  against  one  of  the  defen- 
dants to  try  the  right,  and  a  material  defendant  dies  before  the  trial,  the 
trial  may  proceed  without  a  revivor ;  unless  the  decree  has  directed  the 
deceased  defendant  to  attend  it.(6) 

And  although  the  suit  has  abated  by  the  death  of  a  party  since  the 
argument,  yet  the  judgment  of  the  court  may  be  pronounced,  notwith- 
8tanding.(c)  The  rule  is  the  same  where  the  suit  has  abated  by  the 
death  of  a  party  after  the  entry  of  an  appeal,  and  before  the  argument 


iq)  3  Dan.  223.       See  also   3   Pjii||;e, 
365. 

(r)  Canham  v.  Vincent,  8  Sim.  277. 

(s)  Waahingtan   Ins.    Co.  y.  Siee,    2 
Paige,  36S. 

(0  Quackenbush  v.   Leonard,  in  Chan. 
Feb*y  ^st,  1843. 

(tf)  Roundel!  v.  Correr,  6  Ves.  250. 

{v)  Beard  v.  Earl  Powis,  8  Ves.  399. 

(w)  Hawley  v.  Bennett,  4  Paige,  163. 

(*)  Id.  ib. 

(y)  Le<;^ett  v.  Dubois,   2  Pai?e«  211. 
Hawley  ?.  Bennett,  4  id.  163.      White  v. 


Fitzhngh,  I  Hen.  <&  M.  1.  3  Dan.  2-25. 
This  does  not  apply,  however,  to  injunc- 
tions made  perpetual  bv  decree.  See 
Askew  V.  Townsend,  2  Dick.  471. 

(z)  Wharam   v.  Broughton,    I    Ves. 
185. 

(a)  Sinclair  v.  James,  Dick.  277. 
Thompson  v.  Took,  id.  115. 

(b)  Humphreys  v.  Hollia,  Jac.  73. 

(c)  Davies  v.  Da  vies,  9  Ves.  461; 
Campbell  v.  Mesier,  4  John.  Ch.  Rep. 
313. 
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in  the  appellate  court,  if  the  fact  of  bis  death,  was  unknowD.(<l)  But 
the  decree  in  the  one  case  should  be  entered  nunc  pro  tunc  as  of  the 
time  of  the  argument,  and  in  the  other  as  of  a  day  previous  to  the  death 
of  the  party,  and  after  the  entering  of  the  appeal.(e) 

Where  a  suit  abates  after  an  appeal,  but  before  the  appellate  court 
has  become  possessed  of  the  cause,  it  must  be  revived  in  the  court  be- 
low, before  any  further  proceedings  can  be  had  on  the  appeal.  But  if 
the  abatement  occurs  after  the  appellate  court  has  become  possessed  of 
the  cause,  that  court  may,  upon  petition,  order  the  suit  to  stand  revived 
in  the  name  of  the  representatives  of  the  deceased  •party.(/)  After 
the  abatement  of  a  suit  by  the  death  of  one  of  the  parties,  the  appellate 
court  ought  not,  if  such  death  is  known,  to  proceed  to  the  hearing  of 
the  cause  on  appeal,  until  the  suit  is  revived ;  unless  it  is  heard  with 
the  consent  of  those  who  have  succeeded  to  the  rights  of  the  deceased 
party.(^) 

An  enrolment  of  a  decree  may  be  made,  and  an  order  to  do  so  nunc 
pro  tunc  may  be  obtained,  notwithstanding  an  abatement.(A)  Where, 
however,  the  suit  abates  after  a  decree  has  been  pronounced  but  before 
it  is  passed,  there  must  be  a  revivor  before  it  can  be  passed.(t) 

The  statute  of  limitations  will  run  pending  an  abatement,  in  all  cases 
except  a  decree  to  account.(A) 

It  is  to  be  observed,  that  although  an  abatement  suspends  proceedings 
in  a  cause,  yet  it  does  not  put  an  end  to.  them.  Therefore,  where  pro- 
cess of  contempt  has  been  executed  and  a  defendant  is  in  custody  upon 
it,  and  afterwards  the  suit  abates,  the  defendant  is  not  thereby  entitled 
to  his  discharge  out  of  custody,  but  he  must  move  that  the  complainant 
may  revive  within  a  limited  time,  or  that  the  bill  may  be  dismissed  and 
he  may  be  discharged.(/)  A  receiver  also  will  not  be  discharged  on  an 
abatement  of  the  suit,  without  a  special  order  of  the  court.(m)  In 
Woods  v,Creaghe,{n)  a  motion  was  made  that  a  receiver  who  had  been 
appointed  on  process  should  be  discharged,  as  the  suit  was  abated  by  the 
death  of  a  complainant.     The  court  refused  the  motion ;  but  made  an 


{d)  Vroom  v.  Ditraas,    5   Paige,    528.  613.     Sheffield  v.  Buckingham,  West, 

Rogers  v.  Paterson,  4  id.  409.  673  ;  Ambl.  586,  S.  C, 

(e)  Campbell  v.  Mesier,  supra.     Vroom  (t)  fiertie  t.  Lord  Falkland,   1   Dick. 

V.  Ditmas,   supra.      Wood  v.  Keyes,  6  25. 

Paige,  478.  (k)  Hollingahead'a  case,  1   P.  Wms. 

{/)  Ropers  v.  Paterson,  4  Paige,  409.  743. 

Quackenbush  y.  Leonard,  in  Chan.  2l8t  (/)  3  Dan.  225. 

Feb'y,  1843.  (m)  Id.  ib. 

{er)  Vroom  V.  Ditmas,  5  Paige,  528.  (n)  1  Hogan,  174. 

(/i)  Gartside    v.    Isherwood,    2    Dick. 
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order  that  the  receiver  be  discharged  unless  the  cause  was  revived  within 
ten  days  after  service  of  the  order  on  the  surviving  complainant. 

We  have  already  seen  that  this  rule  applies  likewise  to  injunctions.(o) 
Where  an  abatement  is  partial,  e.  g.  where  it  is  caused  by  the  death 
of  a  defendant,  it  prevents  those  proceedings  only  by  which  the  interest 
of  the  deceased  defendant  may  be  affected ;  for  the  de^th  of  a  defendant 
makes  an  abatement  quoad  himself  alone.  Therefore,  if  there  be  a  de- 
cree against  trustees  and  their  cestui  que  trust,  to  convey,  and  the  cestui 
que  trust  dies,  the  trustees  may  be  compelled  to  convey,  notwithstand- 
ing his  death.(  p)  So  also,  pending  an  abatement  by  the  death  of  a  de- 
fendant, process  of  contempt  may  be  issued  and  executed  against  the 
other  defendants.(9)  And  during  an  abatement  the  court  will,  at  the 
instance  of  a  creditor,  take  the  prosecution  of  a  decree  from  the  com^ 
plainant.(r 

If  an  original  suit  abates,  by  marriage,  and  is  not  revived  until  after 
a  cross-bill  is  filed,  it  loses  its  prior  right  to  an  answer.(5) 


SECTION  n. 


REVIVOR, 


When  necessary. \  It  may  be  stated,  in  general  terms,  that  whenever 
a  suit  abates,  there  must  be  a  revivor,  before  there  can  be  any  further 
proceedings  therein,  except  those  already  mentioned,(an/c,  p.  677,  678,) 
and  others  of  the  like  nature. 

It  has  been  held  that  where  a  decree  is  made  in  the  court  for  the  cor- 
rection of  errors,  on  appeal  from  this  court,  after  the  suit  has  abated,  it 
is  necessary  to  revive  the  suit  in  this  court  before  any  proceedings  can 
be  had  to  carry  into  effect  the  decree  of  the  appellate  court.(^) 

Methods  of  revivor,]  Suits  may  be  revived  either  by  a  bill  of  revivor, 
or  by  petition  under  the  statute.  Bills  of  revivor  will  be  reserved  for 
consideration  in  a  separate  chapter.(t<) 

If  the  abatement  occurs  before  a  decree,  a  defendant  wishing  to  revive 


(o)  Ante,  p.  677.  {s)  Smarl  v.  FJoycr,  1  Dick.  260. 

ip)  Finch  V.  Lord  Winchelsea,  1  Eq.  (/)  Ropers  v.   Patterson,  4  Paige,  400. 

Cas.  Abr.  2.  Quackenbusli  v.  Leonard,  In  Chan.  Feb. 

{q)  3  Dan.  225.  21, 1843. 

(r)  Id,  ib.     Cook  t-  Bolton,  5  Rues.  {u)  Pott,  Vol.  2,  Boox  lY.  Ch.  I. 
282. 
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must  proceed  by  petition,  under  the  statute,  and  cannot  file  a  bill  of  re- 
vivor ;  but  after  decree  he  may  adopt  either  method«(t;) 

By  petition.]  The  revised  statutes  authorize  the  revival  of  suits,  in 
certain  cases,  on  a  summary  application  to  the  court  by  petition,  instead 
of  filing  a  bill  of  revivor.  These  statutory  provisions,  it  should  be  ob- 
served, are  confined  to  suits  which  have  abated  by  the  death  of  a  party, 
and  do  not  apply  to  cases  of  abatement  by  the  marriage  of  a  female 
complainant.  And  they  only  extend  to  those  cases  where,  by  the  for- 
mer practice,  the  proceedings  could  be  revived  and  continued  jby  a  sim« 
pie  bill  of  revivor.(ii?)  They  embrace  partition  suits  as  well  as  others.(7) 
The  petition  under  the  statute  is  a  substitute  for  a  bill  of  revivor  ;(y). 
and  contains  the  substance  of  what  is  required  to  be  stated  in  such 
a  bill.(a) 

The  party  filing  the  same  may  always  insert  so  much  new  matter  as  is 
requisite  to  show  how  and  why  he  is  entitled  to  revive  the  suit.(&) 

If  the  parties  against  whom  a  suit  is  sought  to  be  revived  are  beyond 
the  jurisdiction  of  the  court,  or  cannot  be  found,  to  be  served  with  the 
order,  a  revivor  cannot  be  obtjiined  upon  petition.  A  formal  bill  of  re- 
vivor must  be  filed  in  such  cases,  and  the  like  proceedings  had  to  obtain 
the  appearance  of  the  defendants  as  are  required  in  the  case  of  absent, 
concealed  or  non-resident  defendants.(c) 

It  seems  that  any  thing  which  could  be  legally  urged,  by  plea  or  oth- 
erwise, as  a  defence  to  a  bill  of  revivor,  constitutes  a  valid  ground  of 
objection  to  an  order  to  revive  under  the  statute.(c{)  If  it  appears  that 
the  complainant  has  no  ric^ht  to  revive  the  suit,  the  defendant  may  avail 
himself  of  the  objection  at  the  heariug.(tf) 

When  suit  may  be  continued  without  a  revivor.  When  the  cause  of 
action  survives,  a  suit  will  not  abate  by  the  death  of  one  or  more  of  the 
parties ;  but  upon  satisfactory  suggestion  to  the  court  of  such  death,  the 
suit  may  proceed  in  favor  of,  or  against,  the  surviving  parties,(/)  The 
cases  intended  to  be  embraced  by  this  section,  are  those  where  the  right 
of  the  deceased  party  vests  in  some  or  one  of  the  survivors,  so  that  a  per- 
fect decree  may  be  made  as  to  every  part  of  the  subject  of  litigation, 
without  any  alteration  of  the  proceedings  or  bringing  any  new  parties 
before  the  court.    Such  is  the  case  of  a  suit  brought  by  or  against  two 


(t?)  1  Hoff.  Pr.  388.  (c)  Id.  ib. 

{w)  Douglass  ▼.  Sherman,  2  Paige,  (d)  Washington  Ins.    Co.    ▼.    Slee,  S 

358.  Paige,  366. 

(x)  Wilkinson  v.  Parish,  3  id.  653.  (e)  Douglass  r.  Sherman,  id.  358. 

(y)  2  Paige,  214.  3  id.  655.  4  id.  417.  (/)  2  R.  S.  184,  &  113,  (orig.  ^  107 

(a)  Wilkinson  ▼.  Parish,  suora,  Leggett  r.  Dabois,  2  raige,  211. 
{b)  Rogers  ▼.  Paterson,  4  raige,  417. 
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or  more  executors,  trustees  or  joint  tenants ;  ^here,  on  the  deh  o  f 
one,  the  whole  right  of  action  or  ground  of  relief  survives  in  favor  of, 
or  against,  the  other.  In  such  cases  there  is  in  fact  no  abatement  as.  to 
the  survivors  ;  and  upon  a  proper  application  by  either  party,  an  affida- 
vit showing  the  fact  of  the  death,  and  that  the  cause  of  action  ha^  sur- 
vived, the  court  will  order  the  suit  to  proceed.(^) 

Where  the  cause  of  action  against  a  deceased  party  does  not  survive 
but  some  third  person  becomes  vested  with  his  interest  or  subject  to  his 
liabilities,  the  complainant  may  elect  to  proceed  without  reviving  the  suit 
against  the  representatives  of  the  deceased  party,  provided  a  perfect  de- 
cree can  be  made  between  the  survivors  without  bringing  such  represen- 
tatives before  the  court(A)  In  such  cases  the  complainant  must  revive 
the  suit  against  the  representatives  of  the  deceased  party,  or  elect  to 
proceed  against  the  surviving  defendants  within  such  time  as  may  be 
deemed  reasonable  by  the  courts  or  the  defendants  may  revive  the 
suit.(t) 

.  Revival  ttgainat  representatives  of  a  deceased  defendant.  Upon  the 
death  of  a  defendant,  the  court  may,  by  order,  direct  the  suit  to  stand 
revived  against  his  representatives,  upon  the  petition  of  the  complain- 
aiit.(Ar) 

A  copy  of  such  order  must  be  served  upon  such  representatives,  who 
have  eighty  days  thereafter  to  appear  and  answer  or  disclaim.  If  they  fail 
to  do  so  within  that  time,  the  court,  on  due  proof  of  the  service  of  such  or- 
der, may  cause  their  appearance  to  be  entered.  In  that  event,  the  an- 
swer of  the  deceased  party  will  be  deemed  the  answer  of  such  represen- 
tatives. And  if,  in  such  case,  no  answer  has  been  filed  by  the  deceas- 
ed party,  the  court  may,  in  its  discretion,  order  the  bill  to  be  taken  as 
confessed  against  such  representatives,  or  compel  them  to  answer,  by  at- 
tachment or  otherwi8e.(Q 

If  the  deceased  party  has  answered,  and  the  complainant  wishes  to  ob- 
tain a  further  answer  from  his  representatives,  the  petition  for  revival 
must  state  the  matters  as  to  which  a  further  answer  is  required,  and  a 
copy  of  the  petition  must  be  annexed  to  the  copy  of  the  order  served 
on  the  representatives.  In  such  case,  if  the  representatives  do  not  ap- 
pear and  put  in  such  further  answer,  or  disclaim,  within  eighty  days  af- 
ter the  service  of  the  petition  and  order,  the  court  upon  due  proof  of 


(g)  Leggett  Y.  Daboii,  2  Paige,  f  11.  (k)  3  R.  S.  184,  ^  1 15. 

(A)  Id.  ib.    3  R.  S.  184,  ^  114,  (orig.  (/)  Id.  ib.  ^^  lie,  117, 118,  (ori^.  W 

108.)  110,  111,  113.) 
(0  Id.  ib. 

Vol,  I.  86 
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such  service,  may  order  the  petition  to  be  ttfken  as  confessed,  or  compel 
such  further  answer  by  attaehment  or  otherwise.(m) 

.But  as  no  decree  or  order  affecting  the  rights  of  an  infant  can  become 
absolute  against  him  merely  by  a  default,  except  in  those  cases  where 
a  statute  has,  in  express  terms,  made  the  proceedings  conclusive  against 
him,  or  where  it  is  evident  that  the  legislature  intended  to  preclude  the 
rights  of  infants  as  well  as  adults,  it  has  been  decided  than  an  order  of 
revival  cannot  be  entered  against  an  infant  representative  of  the  deceas- 
ed party,  by  default,  under  the  above  sections  of  the  statute.(n)  If  the 
infant  representative  does  not,  within  the  time  prescribed  by  the  statute, 
procure  a  guardian  ad  litem  to  be  appointed,  and  put  in  an  answer  to  the 
petition,  the  complainant  must  proceed  as  in  other  cases,  to  have  a  prop- 
er guardian  appointed  to  appearand  protect  his  rights.(o) 

On  death  of  complainant^^caiise  of  action  not  surviving.  When  a 
complainant  dies  and  the  cause  of  action  does  not  survive,  his  represen- 
tatives may,  on  affidavit  of  his  death,  and  on  motion  in  open  court,  be 
made  complainants  in  the  suit.(p)  The  application  under  this  .section 
is  not  required  to  be  made  upon  petition,  but  it  is  best  to  resort  to  a  pe* 
tition  instead  of  applying  by  motion. 

The  proper  course  to  be  adopted  by  the  heirs  or  personal  representa- 
tives of  a  deceased  complainant,  to  revive  a  suit  under  this  section,  is 
for  them  to  apply  to  the  court  upon  a  petition  or  affidavit  stating  the 
death  of  the  complainant,  and  showing  that  they  in  fact  sustain  the  char- 
acter  in  which  they  claim  the  right  to  revive.  And  if  they  claim  the 
right  to  revive  as  executors^  it  should  appear  that  they  had  taken  pro- 
bate of  the  will.(9)  Due  notice  of  the  application  should  also  be  given 
to  the  solicitors  of  the  other  parties  who  have  appeared  in  the  cause  and 
who  do  not  join  in  the  application,  so  as  to  give  them  an  opportunity  to 
be  heard  as  to  the  right  of  the  applicants  to  revive.  The  order  of  re- 
vival should  also  state  the  particular  character  in  which  they  are  permit- 
ted to  revive  and  continue  the  suit ;  and  the  cause  is  to  be  entitled  ac- 
cordingly in  all  subsequent  orders  and  proceedings  therein.(r)  Where 
a  person  claiming  to  be  devisee  of  a  deceased  complainant  who  had  filed 
a  bill  to  redeem,  obtained  on  an  ex  parte  motion,  an  order  to  revive  the 
suit  in  her  fuvor.  it  was  held  that  the  defendant  might,  at  the  hearing  ob- 
ject that  the  suit  was  not  legally  revived^^) 


(m)  2  R.  S.  184.  ^^  119,  120,  (orig.  (p)  2  R.   S.  184.  ^  121,  (orig.  ^  115,) 

^^  113,  114.)  (q)  Douglass  v.  Sherman,  2  Paige,  362. 

(n)    Wilkinson  v.   Parish,  3    Paige,  i  P.  Wms.  753. 

665.  (r)  Id.  ib. 

(o)  Id.  ib.  (j)  Id.  356. 
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The  personal  representatives  of  a  deceased  sole  complainant  may  be 
substituted  as  complainants  on  motion  or  petition  under  the  abova  sec- 
tion. But  if  the  other  parties  in  the  cause  who  have  appeared,  do  not 
join  in  the  application,  they  must  have  due  notice  of  it.(^) 

Where  a  bill  is  filed  for  a  partition  of  real  estate,  and  for  an  account 
of  the  rents  and  profits  received  by  the  defendant,  and  the  suit  after- 
wards abates  by  the  death  of  the  complainant,  the  heir  at  law  may  ap- 
ply, by  petition,  to  revive  the  suit  so  far  as  relates  to  the  partition  of  the 
estate  and  the  rents  and  profits  subsequent  to  the  descent  to  the  heir, 
without  joining  with  the  personal  representatives  of  the  original  com- 
plainant who  are  entitled  to  the  rents  and  profits  which  accrued  before 
that  time.(ti) 

Upon  a  revival  by  the  representatives  of  a  deceased  complainant,  they 
may  be  permitted,  if  necessary,  to  amend  the  bill.(t;)  But  this  provis- 
ion relates  only  to  such  amendments  as  the  deceased  party  might  have 
made  if  living;  and  does  not  authorize  the  insertion  of  any  matters  by 
way  of  amendment  which  have  arisen  since  the  filing  of  the  origmal 
bill.(i/7)  Nor  can  the  original  pleadings  and  proceedings  be  alterisU  or 
amended  by  inserting  the  names  of  the  new  eomplainants.(x) 

The  defendant  may  be  compelled  to  answer  the  amended  bill,  and  the 
cause  will  proceed  to  issue  and  a  hearing,'as  in  ordinary  ca3es.(y) 

By  surviving  complainant  against  representatives  of  deceased  comr 
plainant.  If  the  representatives  of  a  deceased  complainant  do  not 
cause  themselves  to  be  made  complainants  within  eighty  days  after  the 
death  of  the  decedent,  the  surviving  complainant  may  proceed  to  make 
them  defendants  in  the  suit,  as  in  cases  where  the  representatives  of  a 
deceased  defendant  are  made  parties.(z) 

It  has  been  held,  that  under  this  section  a  suit  may  be  revived  by  a 
surviving  complainant  against  the  infj^ut  representatives  of  a  deceased 
complainant,  by  petition  and  the  service  of  an  order.  The  petition  must 
contain  substantially  the  same  facts  which  are  required  to  be  set  forth 
in  a  bill  of  revivor,  and  must  also  state  that  eighty  days  have  elapsed 
since  the  death  of  the  deceased  complainant,  and  that  his  representatives 
have  not  caused  themselves  to  be  made  complainants ;  and  a  copy  of  the 
order  must  be  served  upon  the  parties  against  whom  the  revival  is 
sought.(a)    If  the  representatives  of  the  deceased  party  neglect  to  ap* 


It)  White  ▼.  Buloid,  2  Paijje,  475.  (jp)  Id.  363. 

(a)  Hoffman    v.    Tredwell,    6    Paige,        (y)  2  R.  S.  185,  ^  123,  (orig.  ^  116;) 
30^.  W  Id.ib.^l23,(orig.  ^117.) 

(a)  Wilkinson  t.  Parish,  3  Paige,  66|!. 


{v)  2  R.  S.  18i,  §  121,  (orig.  ^  116.) 
{w)  Douglass  V.  Sherman,  2  Paige,  35S. 
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pear  and  answer  the  petition,  or  to  diaclaim,  the  order  that  the  sait 
stands  revived  becomes  absolute  against  them,  by  default  in  case  they 
are  adults ;  and  a  formal  appearance  may  be  entered  for  them.(6)  But 
no  decree  or  order  of  revival  can  be  made  against  an  infant,  by  default. 
If  he  neglects  to  appear  and  procure  the  appointment  of  a  guardian,  the 
same  steps  for  the  appointment  of  a  guardian  ad  litem  must  be  taken  as 
in  other  cases  where  an  infant  neglects  to  appear.(c) 

By  defendant^  cLgainst  representatives  of  deceased  complainant.  If 
upon  the  death  of  a  complainant  there  is  no  surviving  complainant,  or 
he  neqlects  or  refuses  to  proceed  against  the  representatives  of  the  de- 
censed  complainant,  as  defendants,  the  court  upon  the  petition  of  the 
original  defendant,  may  order  such  representattives  to  show  cause  at  a 
certain  day  to  be  named  in  such  order,  why  the  suit  should  not  stand 
revived  in  their  nsfmes,  or  the  hill  be  dismissed,  as  far  as  the  interests  of 
snch  representatives  are  concerned^  If  no  such  cause  is  then  shown,  the 
court  upon  pjroof  of  the  reasonable  service  of  a  copy  of  the  order  upon 
such  representatives,  may  order  the  revival  of  the  suit  in  their  names,  or 
the  dismissal  of  the  bill  with  costs  or  otherwise.(4) 

Under  these  sections^  the  representatives  of  the  deceased  complainant 
will  not  be  permitted  to  elect  either  to  have  the  suit  stand  revived  in 
their  names  or  to  have  the  bill  dismissed  as  to  thsm ;  but  after  a  decree 
by  which  the  defendant  has  acquired  an  interest,  he  has  a  right  to  revive 
the  si^it  upon  a  petition  and  order,  if  the  complainant  or  his  representa- 
tives peglect  to  revive.(e) 

jBy  defendant  surviving.  If  a  defendant  dies  and  the  cause  of  ac- 
tion does  not  survive,  and  the  complainant  neglects  or  refuses  to  pro- 
cure an  order  for  the  revival  of  the  suit,  the  court  may  order  it  to  stand 
revived  upon  the  petition  of  a  surviving  defendant,  against  the  repre- 
sentatives of  the  deceased  party.  Such  surviving  defendant  may  pro- 
ceed against  such  representatives  in  the  same  manner  as  a  complainant, 
to  compel  them  to  appear,  abide  the  answer  of  the  deceased  party,  or 
answer,  if  an  answer  is  required,  or  to  have  the  bill  or  his  petition  ta- 
ken as  confessed  against  them.  And  the  court  may,  in  its  discretion, 
stay  the  su^t  as  against  him  nntil  such  proceedings  shall  have  been 
bad.(/) 

In  the  case  of  Pumpelly  v.  Brinckerhoffj^g)  the  bill  affected  both 


{h)  Wilkinson  ▼.  Parish,  3  Paige,  653.  (e)  Rogers  ▼.  Pateraon,  4  Paiire,  409. 

.  (c)  Id.  ib.  (/)  2  R.  S.  186,  ^^  126,  127,  (orig. 

(rf)  9  R.  S.  186,  ^h  124,  125,  (orig.  ^^  ^  120,  121.) 

118,  119.)     See  Adaoison  ▼.  Hull,   Tur.  (g)  In  Chancery,  Sept.  4,  1843.     £> 

&  Russ.  258 ;  Button  v.  Bolton,  2  Sim.  relatione  Julias  Rhoadee,  Esq. 
<Ss  Stu.  371 ;  Canham  ▼.  Vincent,  6  Lond. 
Jurist,  1200. 
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real  and  personal  estate.  M.  R.  a  defendant,  devised  and  he^ueathed 
all  her  interest  in  the  subject  matter  of  the  suit,  to  certain  persons  oth- 
er than  her  heirs  at  law  and  next  of  kin,  and  then  died.  The  complain- 
ants nes^lected  to  revive.  Ths  executrix,  devisess,  and  legatees  of  M. 
R.  applied  by  petition,  under  the  above  sections  of  the  statute,  for  an  or- 
der that  the  suit  stand  revived  against  them.  The  chancellor  decided 
that  so  far  as  respected  the  real  estate,  it  having  been  devised  out  of 
the  ijne  of  descent  under  the  statute,  the  suit  could  not  be  revived  un- 
der those  sections  of  the  statute,  but  must  be  revived  by  bill  of  supple- 
ment and  revivor.  He  therefore,  under  the  general  prayer  in  the  peti- 
tion, ordered  the  complainants  to  revive  the  suit  within  eighty  days 
against  the  real  and  personal  representatives  of  M.  R.  or  that  the  bill 
be  dismissed  with  costs. 

By  and  against  whom  suits  may  be  revived.]  Upon  a  bill  for  an  ac- 
count and  distribution  of  an  estate,  if  one  of  the  distributees  dies  pen- 
ding the  suit,  i£  must  be  revived  against  his  personal  representatives,  and 
not  against  his  next  of  kin.(A) 

Where,  by  the  death  of  a  party,  his  interest  or  title  to  the  property  in 
coniroversy  is  transmitted  to  the  representative  which  the  law  gives  or 
ascertains,  the  proceedings  may  be  continued  in  favor  of  such  represen- 
tative by  a  bill  of  revivor  or  a  petition  under  the  statute.(i)  Thus,  if  a 
suit  abates  after  a  decree  affecting  both  real  and  personal  property,  it 
may  be  revived  by  the  heirs  or  j^ersonal  representatives,  or  by  either.(A:) 
Accordingly,  if  a  bill  is  filed  for  a  partition  of  real  estate  and  for  an  ac- 
count of  the  rents  and  profits,  and  the  suit  afterwards  abates  by  the  death 
of  the  complainant,  his  heir  at  law  may  revive  the  suit  so  far  as 
relates  to  the  partition  of  the  estate,  and  the  rents  and  profits  subsequent 
to  the  descent  to  such  heir ;  and  the  personal  representatives  may  re- 
vive as  to  the  rents  and  profits  which  accrued  before  that  time.(/) 

The  executrix  of  a  mortgagor,  or  of  his  grantee,  having  no  interest  in 
the  premises,  is  not  entitled  to  redeem,  and  cannot  revive  a  suit  for  that 
purpose  commenced  by  his  testator  in  his  lifetime.(m) 
After  a  decree  to  account,  either  party  may  revive.(n) 


(A)  Jenkins  v.  Freyer,  4  Paige,  47.  (m)  Doaglass  ▼.  Sherman,  8  Paige, 

(t)  Douglass  T.  Sherman,  2  Paige,  358.  358. 

(k)  Owing's  case,  1  Bland,   409.  (n)  Griffith   ▼.    Brdnaagh,   1    Bland, 

(0    Hofimau    ?.   Tredwell,    6    Paige,  548. 
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ABATEMENT. 

definition  of,  674. 

what  amonnta  to,  664,  675,  676. 

effect  of,  676. 

where  it  is  total,  676. 

when  court  will  entertain  applications  notwithstanding,  677« 
injunction  not  diasoWed  by,  677. 

bat  defendant  may  have  an  order  that  complainant  reyire,  67T. 
deliTcry  of  deeds  and  writings,  order  for,  677. 
reading  depositions  taken  daring,  677. 

death  of  party  since  the  argument  will  not  prevent  eoort  from  giv- 
ing jadgment,  677. 
so  as  to  death  after  the  entry  of  an  appeal,  and  before  argument, 
677. 
abatement  after  appeal,  418,  678. 

after  decree,  and  before  appeal,  417. 
will  not  prevent  enrolment. of  decree,  678. 
will  not  prevent  the  running  of  statute  of  limitation,  67§« 
does  not  put  an  end  to  proceedings,  678. 
receiver  not  discharged  by,  678. 
how  sequestration  affected  by,  75. 
where  it  is  only  partial,  679. 
ABBREVIATION  OF  PLEADINGS. 

to  be  furnished  on  hearing,  313,  314. 
ABSENT,  NON-RESIDENT,  AND  CONCEALED  DEFENDANTS, 
method  of  taking  bills  as  confessed  against,  92. 

in  what  cases  order  to  appear  may  be  published,  93. 

if  defendant  resides  out  of  state,  proof  of  that  (act  necessary,  9S. 

what  proof  required,  93. 
affidavit  as  to  a  party  residing  in  this  state,  but  absent  therefrom,  93# 
affidavit  as  to  a  party's  continued  absence,  93. 
against  a  married  woman,  154. 
order  to  appear. 
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ABSENT,    NON-RESIDENT,  AND   CONCEALED    DEFENDANTS— c<m. 

tinned. 
when  it  may  be  applied  for,  93. 
time  for  appearance,  mentioned  in,  93. 

when  it  may  be  extended,  93. 
publication  of  notice  of,  94. 

for  what  length  of  time,  94. 

in  what  newspapers,  94. 
not  necessary  if  copy  order  is  served,  94. 
fnay  be  directed  ia  partkion  saits,  94. 
form  of  notice,  04. 
notice  of  further  order,  94. 
how  proved,  94. 
order  to  take  bill  as  confessed,  94. 

proof  of  service  of  order  to  appear,  95. 
affidavit  that  defendant  has  not  appeared,  95. 
reference  to  roaster  to  take  proof  of  facu,  94,  95* 
order  for  may  be  entered  of  course,  95. 

even  aAer  bill  has  been  taken  as  confessed,  95. 
proofs  before  master,  95. 
bill  not  evidence,  95. 
testimony  of  complainant,  95. 

order   to  receive  can  only  be  obtained  on 

special  application,  95. 
when  conrt  will  direct  it  to  be  taken,  as  to 
payments,  &c.  95. 
this  is  an  order  of  course,  95. 
ttsaaliy  part  of  order  of  reference,  95. 
master^s  report,  95. 
order  thereon,  95. 
infant  defendants,  95. 
lunatic  absentee,  95. 
foreign  corporations,  96. 

what  affidavit  necessary,  96. 
decree  pro  confesso  against,  how  opened,  371. 

decrees  against,  how  enforced,  444.     See  Exbcutioh— Sequestratiok. 
ABSTRACT  OF  TITLE. 

on  reference  to  inquire  as  to  title,  520. 
ACCOUNTS. 

taking,  before  master. 

to  be  in  form  of  debtor  and  creditor,  605. 
account,  506. 
form  of,  506. 

must  be  the  whole  and  for  the  whole  period,  506. 
must  be  verified  by  affidavit,  506. 
receipts  and  vouchers  when  necessary,  506. 
must  be  left  in  master's  office,  507. 
production  of,  how  compelled,  507. 
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ACCOUNTS— con/inttcrf. 

eximining  party  on  interrogatories.     See  IvmaLOOkTORtaff  507. 
examination  when  to  be  pnt  in,  507. 
form  of,  507. 
how  compeUedy  401,  507. 
surcharge,  507. 
charge,  508. 

nature  of,  508. 
how  prepared,  508. 
summons  on  leaving,  508. 
how  supported,  508. 

when  two  separate  charges  necessary^  60^^ 
swearing  to,  500. 
to  form  a  sc}iednle  to  report,  513. 
further  charge,  508« 
discharge — 

when  to  be  brought  in^  500< 
form  of,  509. 
impertinence  in,  509^ 
swearing  to,  509. 
proceeding  upon,  500. 
how  substantiated,  500. 
to  form  a  schedule  to  report,  519. 
Just  allowances,  513. 

what  may  be  allowed  under  head  of,  5l^« 
allowing  interest,  514. 
making  rests,  514. 
ACKNOWLEDGMENT, 
of  bonds,  403. 

to  stay  proceedings  at  law,  698/ 
ACTION  AT  LAW. 

in  what  cases  directed,  405. 
form  of  action,  460. 
special  directions,  466. 

prohibiting  parties  from  setting  up  legal  obstacles  to  a  fiiir  trial,  iM* 
as  to  admissions,  466. 
as  to  examination  of  parties,  466. 
reading  of  depositions,  466. 
production  of  documents,  466. 
parties,  467. 

trial,  and  subsequent  proceedings,  467< 
new  trial,  4674 
further  directions,  467i 
costa,  467. 

dismissing  bill,  with  leave  to  brings  394< 
retaining  bill,  with  leave  to  bring,  334. 
ADMINISTRATOR.    See  Executor. 

when  a  competent  witoess,  358. 
appeal  by,  from  an  order  of  surrogate,  433. 
Vol.  I.  87 


690  INDEX, 

ADMISSIONS.     See  Etidinci. 

payment  into  eourt  upon,  S36,  237, 

when  directed  to  be  made,  on  directing  an  iaeoe  at  law,  448. 

on  directing  an  action  at  law,  466. 
of  service  of  notice  of  motion,  573. 
ADULTERY. 

of  complainant,  when  it  may  be  set  op  by  supplemental  answer,  166. 
ADVERTISEMENT. 

of  master,  for  persons  of  a  class  to  come  in  and  make  eol  their  kindred,  or 
prore  their  debts,  517. 
to  be  drawn  and  signed  by  master,  517, 
how  published,  517. 

piiblication  how  proved,  517. 
on  inquhries  as  to  legacies  and  annuities,  510. 
AFFIDAVIT. 

nature  and  use»  of,  597. 

in  support  ef  bill,  597,  598. 
in  support  of  answer,  597,  598. 
on  motion  te  dissolve  injunction,  598,  64t. 
on  motion  for  a  receiver,  598. 
in  support  of  motion  for  foreign  commtsaion,  598. 
used  before  master,  when  they  may  be  read  in  court,  598^ 
by  whom  to  be  made,  599. 
form  and  requisites,  600. 
how  to  be  entitle<l^  600*. 

must  be  in  cause  or  matter  in  which  made^  600.^ 
in  proceedings  as  for  a  contempt,  600. 
complainant^s  name  to  be  placed  first,  600. 
▼enue,  601. 

names  and  additions  of  deponents,  601. 
when  made  by  sereral  deponents,  601. 
whether  joint  and  several,  &c.  601. 
substance  of,  601. 

affidavits  of  service,  602. 

of  merits,  602. 
must  be  pertinent  and  material,  602. 
^  scandal  and  impertinence,  602. 

may  be  referred  for,  602. 

but  not  for  impertinence  only,  aAer  it  has  been  answer- 
ed, 603. 
solicitor  liable  for  costs  of  expunging,  603. 
to  be  fairly  and  legibly  written,  &c.  603. 
conclusion,  603. 
signature,  603. 
oath  and  jurat,  603,  604. 
before  whom  to  be  sworn,  604. 
filing  and  marking,  606. 
annexed  to  bill.     See  Bill. 


INDEX.  ^91 

AFFIDAVIT— ir<?n/iiitt«rf. 

of  service  of  aabpoena,  55. 
of  noa«appearance,  65. 

io  BQpport  of  defendant'e  answers  to  interrogatories  upon  an  attaekmenti  60. 
when  contrary  to  practice,  open  to  objection  at  all  tiroes,  170. 
of  merits,  on  hearing  of  mortgage  causes,  314. 
when  admissible,  as  evidence,  in  master's  office,  495.     See  Etidshob. 
of  service  of  notice  of  motion,  573.     See  Motxok. 
annexed  to  bill,  on  application  for  an  injunction,  634. 
on  application  for  a  ne  exeat,  649. 
AGENT. 

when  bill  may  be  sworn  to  by,  44. 

bill,  hew  drawn,  in  snch  eases,  44. 

form  of  oath  bv,  45. 
affidavit  to  be  annexed  to  bill  verified  by,  48. 
service  of  subpoena  upon,  53. 
ALIAS  ATTACHMENT.    See  Attaobmuit,  59. 
AMENDING  BILL. 

complainant  has  10  days  for,  after  service  of  demurrer,  110. 
after  demurrer,  113. 

of  course,  if  leave  applied  for  before  demurrer  set  down  for  argu- 
ment, 113. 

if  afterwards,  on  payment  of  costs,  113. 

if  amendment  is  more  than  to  add  parties,  114. 

must  be  applied  for  before  demurrer  is  called  on  for  argument,  113. 

admits  validity  of  demurrer,  175. 

leave  to  add  parties  usoaUy  given,  114. 

and  without  costs,  if  demurrer  was  ore  tonus,  114. 

after  allowance  of  a  partial  demurrer,  175. 
after  plea,  119. 

admits  validity  of  plea,  120,  175. 

and  gives  defendant  same  time  to  answer  as  an  original  bill,  175* 

after  noticing  plea  for  argument,  will  not  strike  plea  from  the  record, 
176. 
after  disclaimer,  173. 
in  what  cases  allowed,  306  to  309. 

by  converting  a  bill  for  relief  into  one  for  discovery,  806. 

by  converting  bill  for  discovery  into  one  for  relief,  808. 
in  what  time,  306,  309.     See  Amiicdbibiits. 
when  of  course,  and  when  only  on  special  motion,  809, 
creditors'  bills,  310. 
bills  not  sworn  to,  309, 310. 
toworn  bills,  310. 
injunction  bills,  310. 
method  of  amending,  8 1 0,  3 1 9« 

amendments  of  coarse  need  ae  order,  810. 
effect  of,  333. 

if  before  answer,  waives  process  of  contempt  for  want  of  answer,  383. 
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AMENDIK6  BlLL-^onHnued, 

a  waiTer  of  exceptions,  993,  994. 

vfll  aathorixe  defendant  to  file  a  new  answer,  994. 

or  a  demurrer,  or  plea.     See  Ambiidkd  Bill — ^Ajebhdmemts, 
995. 
en  appeal^  to  add  parties,  398^ 

afttr  retnvor  of  suit  by  z6pMsentati?es  of  deceased  complainant,  693. 
AMENDED  BILL. 

taking  as  confessed  for  want  of  answer,  98. 

attachment  for  not  answering,  98. 

if  amended  after  plea,  considered  as  a  new  bill,  190. 

time  for  answering,  190. 
to  be  answered  in  connection  with  aneirer  to  ezoeptions,  160. 
must  be  signed  by  counsel,  991. 
or  it  may  be  demnrred  to,  991. 
or  taken  off  the  file«  991. 
if  filed  irregularly  may  be  taken  from  the  file,  999. 
may  be  demurred  to,  though  original  bill  has  been  prcTiously  demurred 

to,  995. 
injunction  upon,  when  granted,  617. 
AMENDMENT. 
ef  answer, 

when  allowed,  163«  164. 

allowanee  of,  a  matter  of  discretion,  164. 
only  on  special  application,  164, 
as  to  a  small  matter,  before  replication,  164. 
but  as  to  material  points,  spectal  application  and  notice. neces- 
sary, 164, 
affidavit  of  facts  necessary*  164. 
to  correct  a  mistake  or  error  in  matter  of  fact,  164. 
or  in  the  statement  of  a  fact,  164. 
or  in  making  an  admission  of  assets,  164. 
or  a  mistake  in  title  of  answer,  164. 
to  correct  a  mistake  in  matter  of  form,  167. 
to  state  new  matter,  164. 
in  case  of  surprise,  164. 
by  adding  name  of  eoonsel,  168. 
to  set  up  defence  of  usury,  164. 
for  purpose  of  adding  schedoles,  167. 
not  for  mistake  in  point  of  law,  164, 165. 

nor  because  a  ftct  was  incorrectly  stated,  164. 
nor  after  an  indictment  for  perjury  preferred  or  threatened,  165. 
when  not  allowed  without  answer  being  re-sworn,  168. 
to  be  senred  on  complainant,  165. 
superseded  by  practice  of  filing  supplemental  answer,  165. 
when  allowed  at  the  hearing,  167. 
^T">*  of,  168. 
of  appeal  bond,  409, 403. 
of  petition  of  appeal,  410. 
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AMENDMENTS. 
tobUI. 

amendmeoU  relating  to  parties,  306. 

court  are  more  liberal  tbaa  as  to  others,  909. 
those  affeotiog  substaDce  of  case,  906. 
are  in  the  discretion  of  the  court,  907. 
preferred  to  a  sopplemental  bill,  906. 
VDtil  prooft  closed,  allowed  with  great  liberality,  907, 

#ecfi#,  when  bill  is  sworn  to,  907. 
should  not  introduce  new  facts,  907. 

unless  they  are  set  up  in  answer,  907, 
nor  facts  known  at  time  of  iUing  bill,  907. 
exception,  as  to  inchoate  rights,  907. 
when  granted. 

when  bill  is  defective  in  parties,  907. 
or  in  prayer  for  relief,  907. 

or  in  mistake  or  omission  of   matter  eonoected   with  sub- 
stance, 207. 
as  to  what  bills.     See  Amvhdiko  Bill. 
not  necessary  as  to  matters  set  up  in  answer,  907, 
in  what  time  to  be  filed,  906,  909. 

on  a  demurrer  for  want  of  parties,  &e.  910. 
after  demurrer,  911. 
after  plea,  213. 

after  exceptions  to  answer,  913. 
after  replication,  913. 
at  the  hearing,  915. 
after  decree,  917. 
upon  appeal,  917. 
extending  time,  219. 
terms  of,  910,  299. 

without  prejudice  to  process  for  want  of  answer,  998. 
without  prejudice  to  injunction^  994. 
second  amendment,  918. 
how  made,  910,  919,  990. 
what  may  be  introduced  by,  919,  990. 
signature  of  counsel.     See  Amghdcd  Bill. 
expunged  if  irregularly  filed,  999. 
serfice  of,  399.    See  AMBivoixe  Bill — ^Ambndkd  Bill. 
ANSWER. 

how  far  eyideoce,  when  oath  waived,  36,  143,  144. 

attachment  to  compel.     See  ATTAOHMUfT. 

when  deemed  sufficient,  134,  183. 

of  married  women.     See  Massikd  Womien. 

ofinfiiuts.     SeelffFAsm, 

may  be  compelled  after  OYcrruling  demurrer,  119. 

proceedings  to  compel. 

order  to  answer  in  40  days,  87. 
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when  it  may  be  entered,  87. 
form  of. 

that  defendant  answer  er  bill  be  taken  at  eonfeased,  87. 
or,  if  a  diseoTery  is  wanted,  that  an  attachment  iseue,  87. 
must  be  an  affidavit  that  dtscoTery  ia  necesaary,  87. 
.  consequence  of  disregarding,  87. 

eonplaiiiant  may  have  order  tm  take  bill  as  confessed,  87. 
or  for  an  attachment,  67. 
attachment  to  compel, 
form  9€f  "88 . 

endorsement,  recitals,  &c.  to  state  ile  ebject,  88. 
proceedings  on  vetorn  of,  88. 
against  husband  and  wife,  89. 
taking  bill  as  confessed  for  want  of,  06.     See  Bill. 
of  an  infant,  cannot  be  excepted  to  for  insufficiency,  1S6. 
of  hoeband  and  wife  must  be  swern  to  by  both,  06. 
consequences  of  omission,  06. 

answer  may  be  taken  from  the  file,  06. 
or  bill  be  taken  as  confessed,  06. 
fluostbe  signed  by  defendant,  141. 
engrossment  Is  be  signed,  143. 
consequences  of  omission. 

bill  may  be  taken  as  confessed,  14S. 
or  answer  be  taken  off  the  file,  148. 
waiver  of  oath  will  not  dispense  with  signature,  140. 
fo  amendments. 

when  bill  is  amended  after  plea.  100. 
taking  bill  as  confessed  for  want  of,  08. 
time  for  putting  in,  833. 
attachment  for  want  of,  08. 
fit  conjunction  with  demurrer,  108. 

will  overrule  demurrer  to  same  part,  108,  173. 
even  though  part  answered  is  immaterial,  108. 
but  a  denial  of  confederacy  will  not  overrule  a  demurrer  for  multi- 
fariousness, 108. 
nor  will  an  answer  as  to  discovery  overrule  demurrer  to  relief,  108. 
to  be  filed  with  demurrer,  as  one  record,  108. 
•ft  conjunction  with  jdea^  116,  116,  117,  118,  180. 
when  it  will  overrule  plea,  173. 
must  follow  conclusion  of  plea,  117. 
when  it  is  merely  to  support  plea,  117. 

protestation  against  waiver  of  plea,  117. 
when  it  is  to  part  of  bill  not  covered  by  plea,  1 17.     See  Plba. 
protestation  againat  waiver  of  plea,  117. 
netture  and  uses  of,  130. 

the  most  usual  method  of  defence,  130. 

may  be  either  to  whole  or  bill|  or  to  such  parts  as  are  not  covered  by 
plea  or  demurrer,  130. 
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serres  a  double  purpose. 

1.  That  of  aoawer  to  the  coroplaioant'e  ease,  130. 
3.  That  of  stating  the  defendant's  defenoe,  130. 
1.  Manner  of  answering  case  made  by  bill,  130. 
it  must  answer  all  the  facts  charged,  130. 
a  mere  answer  to  the  interrogatories  not  sufficient,  130. 
when  interrogatory,  need  not  be  answered,  131. 
facts  stated  bj  way  of  recital  merely,  131. 
sufficient  to  answer  main  facts,  131. 
special  interrogatories  not  necessary,  131. 
the  general  interrogatory  sufficient,  131. 
defendant  submitting  to  answer  mast  answer  fully,  131.  ' 
meaning  and  extent  of  this  ride,  131. 
only  extends  to  matters  well  pleaded,  133. 
exceptions  to  it,  132. 
denial  of  eomplainant^s' title  to  discovery  and  relief  will 

not  excuse  defendant  from  making  discoTcry,  133. 
defendant  most  answer  to  every  fact  material  to  relief,  or 

to  substantiate  proceedings,  133. 
need  not  answer  questions  not  affecting  himself,  193. 
nor  matters  of  law,  133. 
nor  inferences  of  law,  133. 

must  be  as  to  defendant's  knowledge,  remembrance,  in- 
formation and  belief,  133. 
when  his  recollection  is  to  be  presumed,  a  positiTs  an- 
swer necessary,  133. 
so  as  to  his  own  act,  or  a  matter  within  his  personal 
knowledge,  134. 
effect  of  an  evasion,  134. 
if  defendant  denies  knowledge,  but  admits  belief,  he 

need  not  deny  mformation,  134. 
if  he  has  no  knowledge  or  information  except  from 
bill,  he  need  not  admit  or  deny  charges,  or  express 
any  belief,  134. 
otherwise  if  he  has  any  information  other  than 
from  bill,  134,  135. 
if  he  has  no  knowledge,  a  general  denial  soflkient, 
134. 
otherwise  when  he  is  answering  as  to  his  own 

acts,  135. 
or  as  to  matter  charged  to  be  in  bis  personal 
knowledge,  135. 
when  a  denial  upon  belief  only  sufficient,  135. 
mode  of  answering  specific  charges,  135. 
if  defendant  has  the  means  of  knowledge,  he  must  in- 
form himself,  135, 
mode  of  setting  out  accounts,  135,  136. 
defendant  must  answer  as  to  matters  of  evideihce)  130. 
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aod  collateral  facts,  136. 

moat  aoswer  directly  and  without  evasioD,  136. 

and  not  by  way  of  negatire  pregnant,  136. 

a  mere  literal  answer  not  saflieient,  136. 

most  confess  or  trsTorse  each  charge,  136. 

particnlar  and  precise  charges  how  to  be  answered,  136. 

when  answer  shonld  be  in  the  din^nctive,  136. 

when  setting  forth  a  general  aocoont  not  sofficient,  136. 

deeds  how  to  be  set  out,  137. 

excuse  for  not  setting  out,  137. 
S.  Manner  of  stating  dtfence,  137. 

answer  mast  state  the  case  intended  to  be  set  up,  137. 
and  in  a  clear,  unambiguous  manner,  137. 

otherwise  defendant  cannot  avail  himself  of  the  de- 
fence, 137. 
may  set  up  any  number  of  defences,  138. 
if  not  inconsistent  with  each  other,  138. 
consequence  of  setting  up  inconsistent  defences,  138. 
denial  of  complainant^s  title,  and  of  his  right  to  re- 
cover if  it  is  established,  138. 
what  degree  of  accuracy  necessary,  138. 

less  than  is  requisite  in  a  bill,  138. 
when  defendant  may  pray  the  same  benefit  of  his  defence 
as  if  be  had  pleaded  It,  138. 
schedules,  139. 

used  to  set  forth  accounts,  139. 

and  to  show  nature  of  defendants  case,  139. 

should  not  be  impertinent,  139. 

what  will  amount  to  impertinence,  139,  140. 
form  of  answer^  140. 

no  particular  form  of  words  necessary,  140. 
it  must  not  be  evasive,  140. 
and  substance  most  be  preserved,  140. 
Utle,  140. 

of  a  joint  answer,  140. 
of  answer  by  husband  and  wife,  140. 
consequence  of  defect  in,  140. 
commencement,  140. 

general  saving  of  eleeptions,  141. 

not  necessary  in  infantas  answer,  141. 
answer  to  matters  in  bill,  140. 
statement  of  explanatory  matter,  140. 
or  of  defence,  140. 

defendant  bound  to  admit  or  deny  whatever  complainant  is  bound 
to  state,  140. 
may  set  up  matter  occurring  since  filing  the  bill,  140. 
denial  of  combination,  141. 

not  necessary  in  answer  of  an  infant,  140. 
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general  traverse  or  denial,  141. 

not  necessary  in  an  answer  by  an  infant,  14 1» 
engrossing,  141. 

numbering  and  marking  folios^  141, 
signing, 

by  defendant,  141. 

in  general  necessary,  141. 

even  though  oath  waived,  141. 

unless  there  is  an  order  for  taking  it  without,  141. 

when  signature  dispensed  with,  141,  142, 

object  of  signature,  142. 

engrossment  to  he  signed,  142. 

effect  of  omitting,  142. 

answer  may  be  taken  from  files,  142. 
or  bill  be  taken  as  confessed,  142- 
by  counsel,  142. 

not  necessary  when  answer  taken  by  commissioners,  142. 

should  be  to  engrossment,  142. 

if  omitted,  answer  may  be  taken  off  the  file,  142, 

but  not  when  complainant  would  be  prejudiced,  142. 
swearing  to.     See  Oath. 
endorsing,  146. 
filing, 

where  bill  is  filed  before  the  chancellor,  146. 
after  cause  is  referred  to  a  vice  chancellor,  146. 
necessary  to  make  it  an  answer,  146. 

should  not  take  place  while  defendant  is  in  contempt  for  not  answering, 
146. 
serving,  14G. 
time  for  putting  in,  146. 
to  amendments,  223. 
extension  of  time,  147, 

for  what  time  allowed,  147. 
how  obtained,  147. 

usually  applied  for  ex  parte,  147. 
but  after  time  has  expired  it  must  be  on  notice,  147. 
who  may  extend,  147. 
will  not  aolhoriae  defendant  to  demur,  147. 
must  be  applied  for  before  attaohmeiit  issued  for  want  of  anawer, 
147. 
to  amendments  and  exceptions  together,  194. 
by  attorney.     See  Attobnkt. 
of  an  infant.     See  Infants. 
of  a  married  woman.     See  Married  Women. 
of  an  idiot  or  lunatic.     See  Lunatics. 
of  a  foreigner. 

order  for  an  interpreter,  154. 

how  to  be  taken  and  sworn,  154,  155. 
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oath  of  interpreter,  154. 
jurat,  154,  155-. 
when  taken  abroad,  156. 
of  a  deaf  and  dumb  person,  l&5s. 
of  a  blind  person,  155. 
of  an  illiterate  person,  155. 
how  taken,  155. 
huw  sworn  to,  155. 
form  of  jurat,  155. 
of  a  corporation.     See  CoRpOBATioir. 
of  an  attorney-general.     See  ArrDBNir-GEircRXt' 
joint  or  separate,  158. 

when  joint  answer  proper,  158. 

whenever  a  joint  fidneiary  character  exists,  T59# . 

exception  to  this  rule,  159. 
form  of,  159. 

by  husband  and  wife,  how  sworn  to,  159. 
separate  answer,  when  irregnlar,  159. 
to  amended  bill,  159. 
form  of,  159. 

should  not  repeat  matter  in  answer  to  original  Ih]I,  16(?« 
should  only  answer  amendments,  160. 
where  new  matter  is  inserted  in  amendments,  160. 
how  entitled,  160. 
time  for  putting  in,  120. 

constitutes,  with  answer  to  origfnal  bil),  bat  one  rMbrdf  150*. 
when  it  may  be  taken  off  the  file,  100. 

for  not  answering  amendments  and  exceptions  together^  160l 
commission  to  take.     See  Commission. 
amendment  of.     See  Amuidmert. 
supplemental.     See  Supplcmkhtal  Akswcv. 
taking  it  from  the  file.     See  Taxwo  rnoM  thk  File. 
excepting  to.     See  Exceptions. 
further  answer.     See  Further  Answer. 

time  for  putting  in  when  to  be  fixed  by  master,  189. 
must  be  produced  to  court  on  application  to  open  enrolment  of  decree,  367. 
on  application  to  open  decree  pro  confesso,  371. 
on  application  to  open  order  pro  confeeao  in  a  foreoloeare  suit,  596. 
sufficiency  and  effect  of,  on  motion  to  dissoWe  injunction,  640. 
APPEAL,  375. 

from  what  decrees  or  orders,  and  on  what  ground,  it  liest  376. 
not  for  an  exercise  of  discretion,  376. 

nor  as  to  the  mere  practice  of  the  coort,  378. 
as  to  costs,  376,  377. 

allowed  as  to  general  costs  in  the  canse,  376. 
but  not,  in  general,  for  interlocutory  costs,  376. 
unless  given  contrary  to  statute,  376. 
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or  to  a  flCandiBg  rale  of  court,  376. 

or  where  a  party  is  entitled  to  cosU  as  a  matter  of  strict 

right,  376. 
or  question  is  connected  with  a  sabstantial  ground  of  ap- 
peal, 376. 
rale  confined  to  cases  where  costs  are  to  be  paid  by  one  party 

to  another,  377. 
fWrther  exceptions  to  rule,  377. 
allowed  if  directed  to  be  paid  by  party  instead  of  out  of  a  fund.  377. 
from  mere  initislory  orders,  379. 

order  for  an  attachment  for  an  alleged  contempt,  370. 
order  for  esamination  of  party  as  a  witness,  379. 
temporary  order  of  court  awarding  injunction,  379. 
orders  relating  to  preserya^on  of  the  property,  370. 
order  refnstag  a  re- bearing,  379. 
order  directing  suit  to  stand  revived,  379^ 
order  directing  or  refusing  issue,  379^ 
for  an  omission  to  award  issue,  ^79. 
order  refusing  to  open  proofs,  38<t  • 

from  an  ex  parte  order  which  is  merely  irregular,  380. 
from  an  order  made  after  final  decree,  380. 
order  dissolving,  or  refiising  to  dissolve,  an  injunction,  389. 
order  refusing  to  grant  injunction,  380. 
not  from  an  order  or  decree  by  consent,  380. 

oorhy  del»ult,381. 
as  to  decrees  pro  eonfesso,  381. 
who  may  appeal j  381. 

cannot  be  prosecuted,  in  forma  pauperU,  Ml. 
evidence  upon^  384. 
papers  necessary  upon,  314,  315. 

by  whom  to  be  furnished,  315« 
effect  o/,  386. 

what  questions  are  brought  up  by  it,  386. 

whether  appeal  from  final  decree  brings  up  interlooiitory  orders, 

386. 
where  appeal  is  Isam  the  whole  decree,  387. 
appeal  from  a  decretal  order  conaequeat  upon  final  decree,  368. 
court  will  only  decide  upon  part  of  decree  complained  of,  388. 
appeal  from  part  of  a  decree,  388. 
when  a  stay  of  proceedings. 

1.  Appeals  to  the  court  of  errors,  388. 
bond  for  costs  necessary,  388. 
bond  where  decree  directs  payment  of  money,  388. 

where  decree  directs  assignment  or  delivery  of  securities 

or  property,  388. 
where  decree  directs  the  sale  or  delivery  of  possession  of 
real  estate,  389. 
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where  decree  direete  exectttioa  of  oonTeyance,  it  must  be  exe- 
cuted, 888. 
what  amoaots  to  each  a  decree,  390. 
what  interlocutory  orders  mjut  be  firat  perftfmied,  389. 
where  decree  directs  a  receiver  of  aa  insaraace  compaay  to 

be  appointed,  390. 
when  proceedings  will  not  be  stayed,  300. 

on  appeal  from  an  order  awarding  or  refnsing  an  issnO) 
390. 
9.  Appeals  to  the  chancellor,  from  a  vice  chaBceUor,  390. 
bond  for  costs  neeessary,  391. 

bonds  or  secnrity  for  performance  of  decree  necessary,  391. 
upon  an  interlocutory  order,  391,  393. 
when  further  secnritir  may  be  required,  391. 
when  a  special  order  from  vice  chancellor  neeessary,  391. 
certificate  of  probable  cause,  when  necessary,  391,  399. 

effect  oA  399. 
from  decree  directing  payment  of  costs,  399. 

penalty  of  bond  if  costs  not  taxed,  393. 
from  orders  relatiTe  to  issues,  393. 
effect  of  appeal  upon  injunction,  893. 
effect  of,  as  to  power  of  court  below,  394» 
miscellaneous  provisions  respecting,  896. 
burthen  lies  upon  appellant,  395. 
on  reversing  decree,  court  will  make  that  decree  which  ought  to  have 

been  made,  395. 
who  entitled  to  be  heard,  395. 
what  points  may  be  raised  upon,  396. 
appeal  may  embrace  more  than  one  order,  390. 
cross  appeals^  397. 
amending  bill  by  adding  parties,  398. 
order  or  decree  purporting  to  have  been  by  consent,  398* 
waiver  of  appeal,  398. 
dismissing,  398. 

usually  with  costs,  899. 

for  want  of  acknowledgment  of  appeal  bead,  408. 
io  the  chancellor,  from  a  tnee  ^hanedlor,  899. 
within  what  time  to  be  brought,  399. 
exteuding  time,  400. 
time,  how  limited,  399. 
method  of  appealing^^ 

notice  of  appeal— on  whom  to  be  served,  399. 
form  of,  399. 
when  to  be  served,  399. 
transferring  papers,  401. 
bond*  401. 

penalty  and  eondition  of,  401. 
by  whom  to  be  approved,  401. 
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Approval  to  be  endorsed,  401. 

irregularity  io,  how  waiFed,  409. 
may  be  ditpensed  with,  409. 
oertifioate  of|  403. 
eur^ties,  40S« 

who  may  be^  409. 
jostilioatioii  by,  409% 
affidavit  of,  409. 
when  to  be  examined  by  officer,  409v 
when  to  be  filed,  401. 

filing  nunc  pro  tanc^  403«. 
amendment  of,  409,  403. 
when  it  may  inokde  two  or  more  orders^  409. 
what  a  suffioient  compliance  with  etatoie,  aa  to  the  form,  403. 
most  be  acknowledged  or  proved,  403. 

omiseioni  how  supplied,  403. 
dismissing  appeal  for  want  or  acknowledgment,  403. 
deposit,  in  lieu  of  bond,  401. 
papers  on,  314,  384,  403. 
place  of  appeal  cause  on  the  calendar,  403. 
helling,  404% 

may  be  noticed  by  either  party,  404. 
appellant's  counsel  opens  and  closes  argunent,  404. 
effect  of  appellant's  defaalt,  404. 
of  respondent's  defaolt,  404. 
remitting  cause  to  vioe  chancellor,  404. 

effect  of  omission,  404. 
appeals  from    interlocutory  orders   made   on    motion    or   petitior, 

when  to  be  heard,  40S. 
when  interest  allowed,  by  way  of  damages,  405. 
effect  of  the  death  of  a  party,  406. 
new  solicitor  open  appeal,  406. 
papers  how  entitled,  405. 
from  the  ehancellof  to  the  cowtt  of  errors,  40B. 
power  of  the  appellate  court,  400. 

within  what  time  to  be  brought  from  final  decrees,  406,  407. 
from  interlocutory  orders  or  decrees,  407. 
time,  how  limited,  390,  408. 

notice  of  entry  of  decree  or  order,  408. 
what  a  sufficient  notice,  406. 
objection  for  not  being  made  in  time,  how  taken,  408. 
answering  petition,  a  waiver  of,  408. 
notice  of,  to  register  or  assistant  register,  406» 

to  solicitor  of  adverse  party,  406% 
bond,  for  eosts. 

penalty  and  condition  of,  400. 
approval  of,  409. 

cannot  be  diapenned  with,  409. 
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by  whom  to  be  af^roved,  409. 
deposit,  in  liea  of  bond  for  costs,  409. 
bond  for  performance  of  decree  appealed  from,  401,  402,  409. 

course  where  amount  of  penalty  is  very  large,  409. 
petition  of  appeal,  409. 
where  to  be  filed,  409. 
when  to  be  filed,  410. 
form  of,  410. 

must  be  signed  by  counsel,  410. 

must  nsme  all  persons  intended  to  be  made  parties,  410. 
amendment  of,  410. 
what  papers  to  be  annexed  to,  411. 
filing  petition,  and  papers  annexed,  411. 
order  to  answer  petition,  413. 

copy  to  be  served,  312. 
answer  to  petition,  413. 
when  to  be  pot  in,  413. 
to  be  signed  by  counsel,  413. 
is  either  general  or  special,  413. 
general  answer,  413. 
special  answer,  414. 
not  osnal,  414. 
withdrawing  appeal,  412. 
waiver  of,  413. 
dismissing,  413. 

motion  must  be  made  before  answering  petition,  413. 

may  be  made  on  any  motion  day,  417. 
motion  proper,  if  appeal  not  made  in  time,  413. 
cross  appealsj  414. 
how  brought,  414. 
cross  petition  of  appeal,  414, 

order  to  answer,  entered  of  course,  414. 
how  served,  414. 
answer  to,  414. 
case  on  appeal,  415.     See  Cask. 

service  of,  416. 
points,  415. 

manner  of  printing  case  and  points,  415. 
solicitors,  counsel,  and  guardians  ad  litem,  415. 
,         notice  of  argument,  416. 

list  of  causes,  or  calendar,  416. 
hearing,  416. 

number  of  oonnsel  upon,  416. 
reasons  of  court  below  to  be  furnished,  416. 
a  printed  argument  may  be  submitted,  416. 
preliminary  questions  to  be  first  disposed  of,  416. 
what  preliminary  questions  may  be  raised,  417. 

not  to  modify  or  dissolve  an  injunction,  417. 
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deftult  of  parties  at,  417. 
eflfect  of,  417. 
abatement  of  soit,  417. 

effect  of,  417,  418.    See  AaATaHinrr. 
eyklence  opoo,  419. 

prosecuting  appeal  in  fonna  pauperis,  419. 
deciaion,  430. 
decree,  430. 

how  drawn,  settled,  and  entered,  430. 
entering  nunc  pro  tunc,  431. 
costs,  431 « 

re-bearing  appeals,  431. 
remittitur,  433. 

general  rule  as  to  practice  on,  43SX 
proceedings  in  court  below,  483. 
to  the  chanceUoTj/rom  a  surrogate,  434. 
wben  an  appeal  lies,  434. 
within  what  time  to  be  brought,  i'24. 
bond,  435. 

petition  of  appeal,  435. 
when  to  be  filed,  435. 

omission  to  file  in  time,  effect  of,  436. 
where  to  be  filed,  435. 
form  of,  435. 
when  to  be  sirred,  437. 
dismissing  appeal,  for  want  of,  435. 
should  name  persons  intended  to  be  made  defendants,  43^, 
answer  to,  430. 

not  compelled  until  transcript  is  returned,  438. 
transcript  of  proceedings  before  surrogate,  436. 
in  what  time  to  be  returned,  436. 

application  to  dismiss  appeal,  for  want  of,  436, 
notice  necessary,  430. 

cannot  be  given  after  transcript  is  returned,  436. 
how  return  of,  compelled,  486. 
omissions  and  imperfections  in,  bow  corrected,  436. 
application  for  order  fur  further  return,  436. 
when  appeal  stays  proceedings,  437. 
notice  of  appeal,  437. 
order  to  serf  e  copy  petition,  437. 
order  to  answer  petition,  438. 

how  served,  438. 
guardian  ad  litem  for  infants,  438. 
how  appointed,  438. 
order  that  he  answer  petition,  i2S, 
parties,  438. 
dismissing  appeal,  439. 
who  may  apply,  439. 
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for  not  procuring  return  of  trmnsorq>tY  436,  499. 
applioation  must  be  on  notice,  490,  499. 

cannot  be  made  after  tranecript  filed,  though  filed  after 
time  limited,  499. 
for  not  naming  in  petition,  peraona  interested,  aa  partiea,  439. 
croeB  appeal,  430. 
hearing,  430. 

at  what  time  to  be  had,  430. 

what  appeals  are  to  be  plaoed  on  calendar,  430,  431. 

fWim  what  time  to  have  priority,  431. 
what  appeals  need  not  be  placed  on  calendar,  431. 
papers  upon,  431. 
decree,  431. 

proceedings  by  whom  to  be  condoeted,  431. 
effect  of  appeal,  as  to  power  of  surrogate,  439. 
application  to  chancellor  for  injunction,  439. 
from  a  surrogate  to  a  circuit  judgor- 
in  what  cases  it  lies,  432. 
within  what  time  to  be  made,  439. 
bond,  439. 

staying  proceedings,  433. 
petition  of  appeal,  433. 

answer  to,  433. 
surrogate's  return,  433. 
form  of,  433. 
how  compelled,  433. 
guardian  ad  litem  for  infants,  434. 
parties,  434. 

time  and  place  of  hearing — appointing  by  circuit  judge,  434. 
hearing,  434. 

notice  of,  434. 

on  ^homtobe  aerved,  434. 
to  be  serred  personally,  434. 
proceedings  upon,  434. 
feigned  issue,  when  to  be  directed,  434. 
how  made  up,  and  tried,  435. 
costs  of,  435. 
decree,  435. 
costs,  435. 

payment  of,  how  enforced,  435. 
fee  of  circuit  judge,  436. 
certifying  determination  to  surrogate,  436. 
to  the  chancellor  from  a  circuit  judge — 
when  it  may  be  brought,  436. 
within  what  time,  437. 
how  made,  437., 
bond,  437. 
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return  by  surrogate,  437. 
notice  of,  437. 
petition  of  appeal,  437. 
answer  to,  438. 
order  to  answer,  438. 
order  to  delirer  copy  of,  438. 
appointing  guardian  ad  litem,  438. 
parties,  438. 
entitling  papers,  439. 
course  of  practice,  generally,  439. 
to  the  chancellor  from  a  court  of  comnum  pleaSf  439. 
method  of  proceeding  upon,  440. 
to  be  heard  at  special  motions,  440. 
APPEARANCE. 

process  to  compel.     See  Process. 
nature  of,  77. 

not  absolutely  necessary,  77. 
what  amounts  to,  78. 

putting  in  an  answer,  78. 

appearing  by  counsel  at  the  hearing,  and  consenting  lo  be  bound,  78. 
effect  of,  78. 

how  far  a  waiver  of  irregnhirities,  78. 
entitles  party  to  notice  of  subsequent  procaedings,  78. 
effect  of  neglecting  to  appear,  78. 
voluntary  appearance,  77,  79. 
where  to  be  entered,  79. 
when  to  be  entered,  79. 
how  to  be  entered,  79. 
notice  of,  79. 
compulsory  appearance,  78,  80. 
appearing  gratis,  81. 
definition  of,  81. 
when  resorted  to,  81. 

for  purpose  of  moving  to  refer  bill  for  impertinenoe,  81. 
to  ascertain  if  bill  was  filed  when  subpona  issued,  81. 
for  purpose  of  moving  to  discharge  ne  exeat,  81. 
or  to  dissolve  ioJuDOtion,  81. 
at  the  hearing,  and  consenting  to  be  bound,  81. 

In  such  case  party  roust  be  named  as  a  defendant  on  the  record,  81. 
will  not  prevent  complainant  from  moving  for  injunction  exports,  81. 

unless  defendant  has  been  served  with  a  aubpcena,  89. 
defendant  appearing  gratis  does  not  lose  his  coats,  89. 
liable  for  contempts,  8d. 
appearance  by  married  woman,  82. 

when  to  be  entered  by  husband,  82. 
consequence  of  omission,  88. 
Vol.  I.  89 
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right  of  husband  to  appear  for  wife,  83« 
when  she  roust  enter  her  own  appearance,  83. 

in  a  suit  for  a  demand  against  her  separate  estate,  83. 
order  mast  be  applied  for,  on  notice,  83. 
if  she  appears  separately,  it  is  without  guardian,  unless  she  is  an  in- 
fant, 83. 
order  for,  may  be  published  if  she  is  absent,  154. 
hy  infants,  83. 

guardian  ad  litem,  83. 
how  appointed,  83. 
when  oomplainant  may  apply  for,  83. 
petition,  83,  84. 
order  in  such  eases  is  only  nisi,  84. 

when  it  may  be  made  absolute,  84. 
in  partition  suits,  84. 
when  order  may  be  entered  of  course,  on  behalf  of  infant,  84. 
petition,  84. 

certificate  of  vice  chancellor,  or  master,  84. 
consent  of  guardian,  84. 
who  may  be  appointed,  84. 

he  must  be  of  sufficient  ability,  86. 
husband  of  female  Infant,  85. 

complainant  has  no  right  to  select,  85.  , 

duty,  compensation,  and  liability  of,  85. 
when  personaUy  liable  to  intot,  85. 
may  be  punished  for  misconduct,  85. 
most  put  in  special  answer  whenever  necessary,  85. 
when  he  may  be  removed,  86. 
infant*s  appearance,  how  entered  by,  86* 
hy  idiolSt  lunatics^  ^c,  86. 

they  appear  by  committee  if  there  is  one,  86. 

committee  must  apply  to  be  appointed  goaidian  ad  litem,  86. 

course  if  he  refuses,  86. 
if  no  committee,  some  other  person  to  be  appointed  guardian  ad 

litem,  86. 
so  if  committee  has  a  conflicting  interest,  86. 
motion  of  course  to  apply  for  guardian  if  lunacy  is  aTorred  in  bill,  86. 

if  lunacy  is  not  so  averred  it  most  be  shown  by  other  evidence,  86. 
application  for  guardian  may  be  made  by  oomplainant,  86. 
how  made,  87. 
by  deaf  and  dumb  persons,  87. 
by  persons  of  weak  minds,  87. 
by  corporations,  87. 
in  person,  100. 
by  soUeitor,  90. 
by  absent,  concealed,  and  non-resident  defendants :    See  Abseut  &e.  Db« 

riMDANTS. 

in  what  time  to  be  entered  after  decree,  to  entitle  them  to  open  it,  371. 
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his  powers,  in  allowing  writs  of  habeas  corpas,  61,  n.  (r.) 

no  more  extensive  than  those  of  other  Wee  chancellors,  61,  n.  (r.) 
when  he  may  act  as  master,  470. 

his  powers  as  master,  470. 
mode  of  drawing  and  entering  orders  in  eaoses  heard  by,  685,  586. 
his  power  as  injunction  master,  621. 
ATTACHMENT. 

to  compel  appearance^  ortautoer,  64. 
when  proper,  54. 
how  issued,  54. 
form  of,  88. 
against  whom  issied,  64. 

not  against  attorney  general,  54. 

nor  against  a  corporation  aggregate,  54. 

against  feme  covert,  54. 

in  genera),  husband  to  be  included,  54. 
when  against  wife  alone,  56. 
against  husband  alone,  55. 
all  in  same  county  to  be  included  in  one  writ,  55. 
how  obtained,  55. 

where  subpcena  has  not  been  personally  served,  55. 
where  subpfisna  has  been  served,  but  a  discovery  is  wanted,  55. 
affidavit  of  service  of  subpcena,  55. 
of  non-appearance,  55. 
that  discovery  is  necessary,  54,  55. 
that  defendant  has  not  answered,  55. 
to  be  filed  before  process  is  issued,  56. 
order  for,  54,  56. 
sealing  and  issuing,  56. 
when  to  be  tested  and  made  returnable,  66. 
to  whom  direct^,  56. 
by  whom  to  be  executed,  56. 
order  to  fix  amount  of  bail,  56. 
effect  of  not  obtaining,  66. 
writ,  how  endorsed,  56. 
how  executed,  57. 

cannot  be  executed  on  Sunday,  57. 
nor  after  return  day,  57. 

but  defendant  may  be  re-taken  on  Sunday,  57. 
duty  of  sheriff' where  he  receives  the  process  too  late,  57. 
arrest,  when  set  aside,  57. 
doors  not  to  be  broken,  57. 
duty  of  sheriff',  on  arresting  defendant,  57. 
may  keep  him  in  prison,  57. 
putting  in  bail,  57. 

penalty  and  eondiiion  of  bond,  57, 58. 
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return  of,  56. 

rnuBt  be  made  by  return  day,  58. 
must  be  made  to  court  itself,  58. 

may  be  made  at  any  hour  of  return  day  while  court  ia  aitiiojir,  58. 
if  not  returned,  sheriff  may  be  attached,  58. 
when  attachment  against  him  to  issue,  58. 
how  applied  for,  58. 
bond  to  be  returned  and  filed  with  writ,  58. 
form  of  return,  where  bail  is  not  given,  58. 
proceedings  on  return  of  writ,  58,  88. 

1.  where  defendant  makes  default,  58. 

bond  may  be  prosecuted,  58, 59. 

effect  of  order  to  prosecute,  58. 
order  to  enter  defendant's  appearance,  or  to  take  bill  as 

confessed,  59. 
calling  defendant,  59. 
alias  attachment,  59. 

when  tested  and  returnable,  58. 

proceedings  upon,  59. 
pluiies  attachment,  59. 

not  to  be  issued  without  special  order,  59. 

certificate  of  register  upon  it,  59. 

bail  upon,  59. 

return  day  to  be  fixed  by  court,  59. 

may  be  made  returnable  in  vacation,  60. 

how  endorsed,  00. 

proceedings  on  return  of  cepi  oorpvs,  60. 

2.  Where  defendant  appears  personally  or  is  brought  in  by 

sheriff,  60. 
when  contempt  is  admitted,  60. 

defendant  must  enter  his  appearaoce,  60. 
or  pot  in  his  answer,  60. 

how  compelled  to  do  so,  60. 
order  to  take  bill  as  confessed,  60. 
when  contempt  is  denied,  60. 

interrogatories  to  be  filed,  60. 

defendant  to  answer  them  on  oath,  60. 
what  proofs  may  be  introduced  by  defendant,  60. 
court  to  determine  as  to  the  contempt,  60. 
defendant  how  punished,  60. 
process  of  commitment,  60. 

costs  to  be  taxed,  and  amount  inserted  there- 
in, 60. 
practice  whert>  defendant  is  already  in  custody  for  other  oanses, 
61, 62 
habeas  corpus  to  issue,  61. 
by  whom  allowed,  61. 

power  of  vice  chanceUors,  61. 
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limited  to  statutory  writs,  61. 
form  and  effect  of,  61. 
charging  defendant  is  cuatody,  62. 
againet  husband  and  wife  for  want  of  her  answer,  83. 
against  husband  alone  for  want  of  wife's  appearance,  62. 
for  want  of  answer  to  amendments,  98. 
for  want  of  answer  on  overraling  plea,  133. 

on  third  answer  being  reported  insufficient,  198.      See  Furtheb  Am- 
swER — Examination. 
for  non-payment  of  cosU, 

of  exceptions  to  answer  for  scandal  or  impertinence,  304. 
ATTACHMENT  WITH  PROCLAMATIONS,  63. 
when  issued  63. 
form  of,  63. 
how  obtained,  63. 
how  endorsed,  63. 

how  tested,  signed,  and  made  returnable,  63. 
is  baDable,  63. 

doors  cannot  be  broken,  to  execute,  63. 
sheriff  ^s  return  to  63. 
proceedings  upon  return,  63. 

if  issued  for  want  of  answer,  defendant  can  only  answer,  63. 
ATTORNEY. 

when  bill  may  be  sworn  to  by,  44. 
bill  how  drawn  in  such  cases,  44. 
form  of  oath  by,  45. 
affidavit  to  be  annexed  to  bill  verified  by,  48. 
service  of  subpcena  upon,  53. 
answer  by. 

when  allowed,  148. 

where  defendant  resides  abroad,  148. 
or  has  gone  abroad,  148.    4- 
what  a  sufficient  power  to  authorize,  148. 
must  be  signed  by.  148. 
power  must  be  annexed  to,  148. 
when  a  competent  witness,  though  a  party,  361. 
when  incompetent,  368. 

demurrer  by,  to  being  examined  as  a  witness,  383,  384. 
power  of,  to  demand  payment  of  money,  594. 
ATTORNEY  GENERAL, 
answer  of,  158. 

is  put  in  without  oath,  158. 
but  must  be  signed  by  him,  158. 
may  put  in  a  full  answer  or  not,  at  his  discretion,  158. 

to  be  fall  when  necessary,  158. 
general  answer  most  usual,  158. 

may  be  withdrawn  to  put  in  a  special  answer,  158. 
cannot  be  excepted  to  for  insufficiency,  158,  177. 
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when  he  caDoot  protect  himself  from  answering  by  demurrer,  158. 
when  he  may  apply  for  a  receiver  against  corporations,  663. 

B 

BAIL. 

on  attachment.     See  Attachment. 
on  commission  of  rebellion,  64,  65. 
on  ne  exeats,  654. 
on  pluries  attachment^  59. 
BANKS. 

injunctions  to  suspend  their  business, 
by  whom  to  bo  allowed,  621. 

when  notice  of  application  for,  necessary,  633. 
when  security  must  be  given,  6S3. 
what  will  be  a  breach  of,  by  its  officers,  636. 
receivers,  when  appointed,  663. 
who  may  apply  for,  663. 
on  a  voluntary  dissolution,  664. 
BANK  COMMISSIONERS. 

when  they  may  apply  for  a  receiver  against  banks  and  moneyed  corpora- 
tions, 663. 
BELIEF. 

method  of  answering  as  to,  132. 
BIDDINGS. 

upon  master^s  sale,  when  opened.     See  Sales  under  Decree,  537. 
BILL. 

Nature  and  office  of,  33. 
division  of  bills,  34. 
original  bills,  34.^ 
praying  relief,  34. 
not  praying  relief,  34. 
constituent  parts  of  35. 

1.  The  address,  35. 

2.  The  introduction,  35. 

3.  The  stating  part,  35. 

4.  The  confederating  part,-  35. 

not  necessary,  35. 

5.  The  charging  part,  35. 

for  what  purpose  used,  35. 

should  not  contain  an  untrue  statement,  36. 

6.  The  clause  of  jurisdiction,  36. 

its  omission  will  not  render  bill  defective,  36. 
bill  must  show  court  has  jurisdiction,  36.    i 

7.  The  interrogating  part,  36. 

the  general  interrogatory  sufficient,  36. 
bill  must  be  answered,  even  if  omitted,  131. 
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special  interrogatories  sometimes  asefbl,  36. 

interrogatories  to  be  foonded  apon  bill,  36. 

otherwise  need  not  be  answered,  36. 

but  if  answered,  matter  is  pat  in  issue,  36. 

if  not  founded  on  charges  &c.,  of  bill,  ezeeption  to  bill  will  lie,  131. 

8.  The  prayer  for  relief,  36,  40. 

shoold  contain  prayer  for  special  relief,  37. 

this  not  absolutely  essential,  37. 
special  relief  under  prayer  for  general  relief,  37. 

must  be  consistent  with  relief  prayed,  &c.,  37. 

9.  Prayer  of  process,  37. 

must  contain  a  prayer  for  injunction,  if  one  is  wanted,  37. 
prayer  for  ne  exeat,  37. 

precedes  prayer  for  process,  37. 
indicates  persons  intended  to  be  made  parties,  37. 
but  need  not  name  defendants,  38. 
against  persons  out  of  the  jurisdiction,  38.  * 

mailer  of  a  bill,  3B. 

degree  of  ceruinty,  36. 

must  be  a  reasonable  certainty, 
statement  of  complainant's  residence,  ?9. 

if  omitted,  defendant  may  apply  for  security  for  costs,  36. 
a  case  within  the  jurisdiction  of  court  must  be  stated,  30. 
Talue  of  subject  in  controTcrsy,  30. 
consequence  of  omission,  30. 
a  sufficient  matter  must  be  stated,  39. 
interest  of  parties,  30. 

method  of  stating  rights  of  complainant,  30. 
interest  must  be  actual  and  eiistiog,  39. 
a  mere  possibility  or  probability  of  title  not  sufficient,  30. 
must  not  be  capable  of  being  defeated,  39. 
metiiod  of  stating  interest  W  defendant,  40. 
bill  must  be  brought  for  the  wliole  subject,  40. 
must  stote  the  whole  case,  40. 

effect  of  omission,  40. 
multifariousness,  40. 
scandal  and  impertinence,  41.. 
definition  of,  41. 
exoepcions  for,  41. 
how  expunged,  41. 
what  amounts  to,  41. 
setting  out  deeds  and  documents,  41. 
to  be  sworn  to  by  agent  or  attorney,  how  drawn.  44. 
by  tcftom,  and  how,  to  be  drawn,  40,  43. 
engrossing,  43. 
signing,  43. 

when  to  be  signed  by  complainant,  43. 
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nanalty  signed  by  soiioitor  and  connsal  only,  43. 
signatare  of  solioitor  and  ommael,  43, 44. 

oonseqaence  of  omiaaion,  44. 
in  a  suit  by  a  corporation,  44. 
noearing  to.    See  Oath,  44. 
numbering  and  marking  folios^  45. 

no  allowance  for  copies  not  nambered  and  marked.     See  Folio,  45. 
endorsing,  45,  40. 
/Uing,  46. 

when  to  he  accompanied  hy  an  affidamt,  47. 
bill  of  interpleader,  47. 
bin  to  examine  witnesses  de  bene  esse,  47. 
biU  upon  a  lost  instrument,  47. 
bill  for  discovery  of  an  instniment,  47. 
when  affidavit  unnecessary,  47. 
oonseqnence  of  omission  when  necessary,  47. 
to  prevent  dissolution  of  injunction,  47. 

or  discharge  of  ne  exeat^  47. 
on  bill  sworn  to  by  agent  or  attoraey,  48. 
sertfing  of  copy ^  100. 
taking  it  as  cor^essed, 

nature  of  proceeding,  90. 

formerly  it  could  not  be  had  without  an  appeaiaace,  00. 
when  it  may  be  done,  and  against  whom,  90,  91. 
for  want  of  an  appearance,  91. 

where  the  subpouia  has  been  personally  set  rod,  91. 
where   defendant  is  taken  on  an  attachment,  and  being 
bailed,  he  ftils  to  appear,  91. 
affidavit  to  obtain  order,  91. 
what  should  be  recited  in  order,  91. 
where  defendant  appears  personally,  on  return  of  attach- 
ment,  or  is  brought  in,  and  refuses  to  enter  his  ap- 
pearance, 91. 
appearance  may  be  entered  by  court,  98. 

in\aoh  case  proceedings  to  be  had  under  84lh 

rale,  93. 
order  to  answer,  99. 

serrioe  of  notice  of,  and  of  copy  of  biU,  99. 
court  may  order  bill  to  be  taken  as  confessed,  99. 
against    non-resident,  absent,  and  oonoealed   defendantp. 
See  Absextf,  &c.  DirsMDAim. 
for  want  of  an  answer. 

where  defendant  appeara  Toluntarily,  96. 
affidavit  of  defiuilt  necessary,  96. 
for  want  of  joint  answer  by  husband  and  wife,  89,  96. 
or  because  answer  is  not  sworn  to,  96. 
or  no  valid  defence  set  up,  96. 
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where  defendant  is  taken  npon  an  attachment)  58,  60,  97. 
on  his  failure  to  appear,  aAer  having  given  a  hond^  97. 
on  his  appearing,  or  being  brought  in,  97< 
upon  his  appearance  being  entered  by  court,  97. 
mode  of  executing  decree  pro  confesso,  97. 

defendant  must  be  senred  with  process  to  attend  the 

master,  97. 
decree  to  be  executed  in  the  ordinaiy  way,  98. 
mode  of  confirming  master's  report,  97. 
practice  where  an  insufficient  answer  is  put  in,  97. 
complainant  may  except,  97. 

effect  of  submitting  to,  abandoning,  or  disallow- 
ance of,  97.  - 
for  want  of  an  answer  to  amendments,  98* 

affidavit  of  default,  96. 
for  want  of  signature  to  answer,  14d« 
dismisSiU  of.     Set  DtSMissiNO  Bill. 
retaining^  with  liberty  to  bring  an  action  at  law,  321. 
taken  as  confessed^  how  far  evidence,  373. 
amendmerU   of.      See   Am^itdino    Bill— *AMKNDMEKi'8--«AMEin)E0 

Bill. 
of  revivor.     See  Bill  of  REYitott. 
cross'bill.    See  that  title, 
supplemental  bill.    See  that  title, 
supplemental  billf  in  the  nature  of  a  bUt  of  feviMta*     See  that  title--* 

DEcncB. 
by  judgment  creditors.     See  Crbditor's  Bill. 
BILL  OF  PARTICULARS. 

not  used  in  this  courts  103. 
BLIND  PERSONS. 

answers  of,  155. 
BOND. 

proving  at  the  hearing,  309. 

for  costs  on  appeal  to  court  of  errors,  388,  409. 

necessary  to  stay  proceedings,  388. 
for  costs*  on  appeal  to  chancellor  from  a  vice  chancellor,  391. 
on  attachment.     See  ATtACHte ent. 
on  a  supplemental  bill,  in  the  nature  of  a  bill  of  review,  3654 
for  securing  costs.     See  Sicuritt  for  Costs. 
on  appeal  from  decree  for  payment  of  money,  388,  391,  409. 

from  decree  directing  assignment  or  deliveiy  of  seourities  or  property, 

388«409. 
from  decree  directing  sale  or  delivery  of  possession  of  real  property, 
389, 409. 
for  costs  on  appeal  to  chancellor  from  a  vice  ohaneellor,  391,  401.    See  Ap- 

PKAL. 

for  performance  of  decree  appealed  from,  penalty  of,  where  deoree  is  for 
costs,  and  they  are  not  taxed,  393. 

Vol.  L  90 
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required  by  law,  what  a  aofficieat  compliaoco  with  the  law,  as  reapeefs 
form,  403. 
when  it  may  be  amended,  403. 
proof  or  acknowledgment  of,  403. 
on  appeal  from  surrogate  to  chancellor,  425. 
on  appeal  from  a  surrogate  to  a  circuit  judge,  432. 
on  appeal  to  chancellor  from  a  circuit  judge,  437. 
method  of  computing  interest  upon,  515. 
on  allowing  injunction,  622. 

to  stay  proceedings,  where  cause  is  at  issue  and  before  trial,  086. 
afler  verdict,  627. 
after  judgment,  627. 

sufficiency  of  sureties,  628. 
acknowledgment  of  bond,  628. 
to  stay  proceedings  after  verdict  in  ejectment,  629. 
to  stay  proceedings  at  law  because  of  fraud,  629. 
to  be  filed,  629. 
vhen  to  be  prosecuted,  629. 
on  ne  exeats,  654. 
BREACH  OF  INJUNCTION,  633.    See  Iiwumctioii- 


C 

CALENDAR. 

when  came  placed  at  foot  of,  313. 
method  of  making  up,  313,  314. 
place  of  appeal  cause  on,  403. 

need  not  contain  appeals  from  interlocutory  orders  made  on  motion  or  peti- 
tion, 405. 
nor  appeals  from  courts  of  common  pleas,  440. 
in  court  of  errors,  on  appeal,  416. 
CASE. 

to  be  furnished  court,  on  hearing,  314. 
on  appeal  to  court  of  errors,  415. 

when  to  be  made  up,  415. 

by  whom  copies  to  h^  furnished,  415. 

must  be  signed  by  two  counsel,  415. 
CAPTION. 

of  decrees,  337. 

of  orders,  586. 

of  depositions  taken  upon  a  commission,  309. 

before  a  master,  on  a  reference,  503. 
CAUSE. 

setting  down  for  hearing,  not  necessary,  312,  313^. 
how  arranged  upon  calendar,  313,  314. 
court  may  give  preference,  in  hearing,  314. 
submission  oi^  317. 
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ordering  it  to  stand  over,  to  add  pai^ies,  391. 

to  supply  proofs,  333. 
conduct  of,  ia  master^s  o£Sce.     See  Conduct  or  Causb. 

may  be  taken  from  complainant,  at  the  instance  of  a  creditor,  during  an 
abatement,  679. 
when  it  may  be  continued  after  death  of  parties,  without  a  revivor,  680. 
CERTIFICATE. 

of  counsel,  on  petition  for  re-hearing,  356. 
of  probable  cause  for  appealing,  393. 
of  allowance  of  appeal  bond,  403. 
of  judge  on  trial  of  issue  at  law,  454. 

of  master,  relative  to  proceedings  on  a  reference.     See  Mastkr. 
nature  of  544. 

difference  between,  and  report,  544. 
of  a  vice  chancellor  for  granting  injunction,  631. 
of  an  injunction  master  for  an  injunction,  631. 
of  allowance  of  an  injunction,  635. 

to  stay  proceedings  at  law  after  issue  joined,  630. 
after  verdict  in  a  personal  action,  630. 

in  a  real  or  mixed  action,  630. 
after  judgment,  630. 
of  a  ne  exeat  by  an  injunction  master,  651. 
CHANCELLOR. 

bis  authority  in  allowing  writs  of  habeas  corpus,  61. 
may  administer  oaths  in  any  part  of  the  state,  604,  605. 
may  allow  injunctions,  631. 

not  in  the  habit  of  hearing  ex  parte  applications  for,  631. 
to  restrain  business  of  a  bank  or  moneyed  corporation,  631,  638. 
power  to  allow  ne  exeats^  649. 
CHARGE. 

in  master's  office.     See  Accomrrs — ^Master^s  Offick. 
CHARGES. 

owners  of,  their  right  to  attend  master,  478. 
CHILDREN. 

their  competency  as  witnesses,  355. 
CIRCUIT  JUDGE. 

appeal  to,  from  surrogate,  433.     See  Appeal. 
appeal  from,  to  chancellor,  436.     See  Appeal. 
may  take  affidavits,  604,  605. 
CLAIMS, 

in  master's  office,  531. 
affidavit  in  support  of,  531. 
claim  by  complainant,  533. 

summons  on  leaving,  533. 
examination  of  claimant,  533. 
evidence,  533. 
defence  to,  533. 
allowance  of,  583. 
excepting  to  report,  as  to,  583. 
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to  BarploB  moneys  on  a  mortgage  nle,  523. 
costs  of  claimanty  535. 
CLERKS. 

of  solicitors  or  counsel — ^inoompetency  as  witnesses,  S68w 
CLERKS  IN  CHANCERY, 
how  to  enter  decrees,  341. 
to  enter  papers  in  minntes,  315, 385. 
to  furnish  certified  copy  of  minntes,  385. 
to  mark  and  enter  papers  used  on  molions  or  petitions,  317,  574. 
to  sign  and  seal  injanotions,  680,  685. 
not  to  issue  injunctions,  if  irregular,  685. 
their  duty  as  to  moneys  paid  into  court,  841. 
to  mark  and  enter  papers  submitted,  317. 
COMMENCEMENT  OF  SUIT. 

what  is,  S3. 
COMMISSION  OF  REBELLION, 
nature  of,  63. 
to  whom  directed,  63, 64. 
how  issued,  64. 

may  issue  without  any  order,  64. 
must  be  15  days  between  teste  and  return,  64. 
it  must  be  made  returnable  in  term,  64. 
how  executed,  64. 

commissioners  to  arrest  defendant  whererer  he  may  be  found,  64. 
may  break  open  doors  to  do  so,  64. 
should  have  a  peace  officer  with  them,  64. 
may  call  in  the  aid  of  sheriff,  dice.  64. 
it  cannot  be  executed  on  Sunday,  it  seems,  64. 

if  defendant  is  ^ken  in  term  time,  to  be  brought  before  the  court,  64. 
if  in  yacation,  bail  may  be  taken,  64. 
how  defendant  to  be  kept  if  bail  is  not  offered,  65. 
return  to,  65. 

how  compiled,  65. 
cepi  corpus,  66. 

warrant  to  sheriff  as  sergeant  at  arms,  66. 
COMMISSION  TO  TAKE  ANSWER. 

of  defendant  residing  out  ofttate^  160. 
how  obtained,  160. 

notice  of  motion  must  nsme  commissioners,  160. 
number  of  commissioners,  160. 
complainant  may  name  commissioners,  160, 
oonmiission,  how  issued,  160. 

copy  or  abstract  of  bill  need  not  be  annexed,  168. 
to  be  directed  to  commissioners,  161. 
how  transmitted,  161. 
where  to  be  executed,  161. 
execution  of,  161. 

notice  when  necessary,  161. 
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eosta  of  attending,  161. 
how  many  commmiaaionera  requisite,  101. 

on  a  joint  commission,  161.    ' 
course  where  defendant  tenders  a  demurrer,  169. 
method  of  taking  answer,  16S. 
oath  of  defendant,  16S. 
answer  to  be  signed  by  defendant,  162. 
answer  and  schedules  to  be  annexed  to  commission,  162. 
caption  or  jurat  to  answer,  162. 

must  state  where  answer  taken,  162, 169. 
return  to,  163. 

must  be  signed  by  two  oommissioners,  163. 
how  directed  and  sent,  163. 
by  messenger,  163. 

oath  by,  163. 
by  mail,  163. 

by  one  of  the  commissioners,  163. 
endorsement  by  register,  &c.  163. 
of  a  married  woman  on  application  of  husband^  153. 
when  a  demurrer  may  be  taken,  under,  174. 
COMMISSION  TO  EXAMINE  WITNESSES,  202. 
by  whom  directed  to  be  issued,  292. 
court  possesses  a  common  law  authority,  293. 

1.  Commission  to  examine  witnesses  within  the  state,  293. 

petition,  for,  293. 

form  of,  293. 

to  whom  to  be  presented,  293. 

notice  of  application,  294. 
order  for,  294. 

effect  of,  294. 
joining  in  commission,  294. 
application  to  court  for,  293,  294. 
carriage  of,  294. 
manner  of  executing,  295. 

witness  not  obliged  to  trsTcl  more  than  40  miles,  nOO. 
return  to,  296. 

method  of  transmitting,  296,  297. 
opening  of  packet,  297. 
examining  parties  upon,  297. 
to  examine  witnesses  de  bene  esse,  297. 

2.  Commission  to  examine  witnesses  out  of  the  ttate^  208. 

in  what  eases  issued,  298. 

to  take  depositions  in  any  eonntry,  296. 
how  obtained,  298. 

by  petition  to  register,  or  clerk,  998. 

when  special  application  to  court  neoeaatry,  998. 
notice  of  application,  299. 
dnjAicate  to  commiaaion,  299. 


718  INDEX. 

COMMISSION  TO  EXAMINE  WITNESSES— conftntt^i. 
namber  of  commiseioners,  299. 
form  of,  299. 

interrogatories  to  witneues  neeeatary,  899. 
how  allowed,  299. 

allowance  to  be  endorsed  at  foot  of,  800. 
to  be  served  on  opposite  party,  299. 
notice  of  settlement,  299,  300. 
most  be  signed  by  coansel,  300. 
carriage  of,  300. 
execution  of,  300. 

notice  of  to  other  oommiisioners,  300. , 
to  adverse  party  unnecessary,  300. 
one  commissioner  safficient,  300. 
oath  of  commissioners,  300. 
attendance  of  witnesses,  301. 
oaths  to  witnesses,  301. 
oath  to  interpreter,  301. 
effect  of  non-attendance  of  a  party,  301. 
method  of  examination,  301. 

witnesses  to  be  examined  on  Interrogatories,  301. 

a  commissioner  may  be  examined,  301. 

testimony  to  be  taken  down  by  a  conmiissioner,  301. 

form  of  depositions,  302. 
demurrer  by  witness  to  interrogatory,  302. 

upon  direct  interrogatories,  302. 

« 

upon  cross  interrogatories,  202. 

right  to  examine  first  witness,  302. 

where  witness  does  not  understand  English,  302. 

signing  examination  by  witness,  303. 
certifying  by  commissioners,  303. 

signing  and  certifying  cross-examination,  303. 

explaining  testimony,  303. 

exhibits  how  endorsed,  304. 
return  to  commission,  304. 
letters  rogatory,  305. 
3.  To  take  testimony  to  be  used  be/ore  a  master ^  601.     See  Ma8T«b*i 

OlTICE. 

COMMISSIONER  OF  DEEDS. 

may  t^ke  affidavits,  004. 

only  within  his  county,  005. 
COMMISSIONERS  IN  CHANCERY. 

authorized  to  take  affidavits,  604. 

may  administer  oaths  in  any  part  of  the  state,  005. 
COMMITMENT. 

of  party  to  prison  for  non-payment  of  costs,  593. 
COMPETENCY  OF  WITNESSES.     See  Wrnwssif. 
COMPLAINANT,  256. 

motion  to  strike  his  name  out  of  bill,  227. 
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COMPLAINANT— con^mutfrf. 

patting  to  his  election.     See  Elbctiok. 
when  he  may  be  a  witnees,  355. 
Bobstituting  personal  represenatires,  on  death  of,  683« 
CONCEALED  DEFENDANTS.    See  Absbnt,  &c.  DEFEiiDAKm 
CONDUCT  OF  CAUSE. 

who  entitled  to,  on  reference,  474. 
when  it  may  be  committed  to  the  opposite  party,  474,  475« 
CONSENT. 

decrees  by,  373. 
orders  by,  589,  583. 

opening,  modifying,  and  discharging,  596. 
CONTRIBUTION  TO  COSTS, 

by  persons  coming  in  under  decree,  to  establish  claims,  5)9« 
CONTEMPT.     See  Attachment. 
effect  of  being  in. 

coart  will  not  grant  him  a  favor,  88. 

nor  any  thing  not  a  matter  of  strict  right,  88. 
party  can  take  no  proceedings  in  cause,  88. 

will  not  depriTO  party  of  right  to  service  of  process  to  attend  the  ma»« 
ter,  on  bill  taken  pro  confesso,  97. 
for  want  of  an  answeri  how  cleared,  88. 
how  waived. 

by  amending  bill,  88,  96. 

when  not  a  waiver,  88,  96.  * 

by  accepting  defendant's  answer,  88,  146. 
or  replying  to  it,  86,  96. 
or  moving  upon  it,  88. 
in  not  producing  papers,  upon  reference,  483. 

how  cleared,  403« 
papers  in  proceedings  for,  how  entitled,  600. 
by  disturbing  sequestrators  in  their  possession,  73. 
CONVEYANCERS. 

incompetency  as  witnesses,  268. 
CORPORATION. 

bill  in  favor,  how  to  be  signed,  44. 
snbpcena,  how  served  on,  52. 
process  to  compel  its  appearance,  or  answer ,  lb* 
distringas  the  first  process,  76. 
nature  of,  76. 
teste  and  return,  76. 

return  day  should  be  fixed  by  court,  76. 
not  to  issue  until  order  entered,  76. 
alias  and  pluries  distringas,  76. 
sequestration,  76. 

process  where  corporation  has  no  property,  77^ 
appearance  by.     See  Appkarahcb. 
answer  of,  how  compelled  88. 

by  process  of  distringas  and  aeqaestration,  89. 
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CORPORATION.— cofi/intterf. 

must  be  put  in  under  corporate  seal,  166. 

course  if  officer  refuses  to  affix  seal,  157« 

and  without  oath,  156. 

how  rerified  to  dissolve  injunction,  156. 

should  be  signed  by  officers,  156. 

when  individual  corporators  to  join  in,  156. 

oath  to  by  officers,  not  to  be  compelled,  166. 

when  officers  of,  not  obliged  to  make  discovery,  156. 

by  agents  or  officers,  no*foundation  for  decree,  156. 

how  to  be  Terified  on  motion  to  dissolve  injunction,  641. 

cannot  be  excepted  to,  for  insufficiency,  176. 
when  officers  or  agents  may  be  joined  as  defendants,  156. 

when  bound  to  make  a  discovery,  156,  157. 
execuium  against ^  upon  decree,  443. 

distringas,  443. 

sequestration,  443,  444. 
injunction  against,  to  restrain  its  business,  by  whom  to  be  allowed,  631. 

when  notice  of  application  necessary,  633. 

when  security  to  be  given,  633. 

what  will  be  a  breach  of,  by  its  officers,  636. 
receivers,  when  and  for  what  causes  appointed,  663. 

on  a  voluntary  dissolution,  664. 

who  may  apply  for,  663. 

after  return  of  execution  against,  unsatisfied,  660. 
CORPORATOR. 

when  a  competent  witness  for  corporation,  863. 
COSTS. 

security  for.     See  Securitt  for  Costs. 

if  not  filed,  complainant's  solicitor  liable,  103. 
of  ordering  plea  to  stand  for  answer,  133. 
of  overruling  plea,  133. 

of  attending  to  execute  commission  to  take  answer,  161. 
on  disclaimer,  173. 

upon  exceptions  to  master's  report  on  exceptions,  193. 
of  exceptions  to  answer. 

when  taxed  bill  to  be  served,  194, 305. 

who  entitled  to,.  305. 

when  to  be  taxed,  305. 

offset  of,  305,  306. 

what  items  taxable,  305. 
when  counsel  liable  for,  305. 
of  amendment  of  bill,  310, 333,  333. 
after  a  demurrer  ore  tenus,  333. 
of  dismissing  bill  by  complainant,  335,  336,  337. 
of  striking  out  complainant's  name  when  inserted  without  his  eoneent,  387. 

when  to  be  applied  for,  337. 
of  depositions  suppressed,  387. 
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of  ekpuogiog  testimony,  387« 

of  ordering  cause  to  stand  over  to  add  parties^  d31. 

of  engrossing  or  copying  decree  to  be  entered,  not  taxable,  341. 

of  re-hearing,  363. 

of  opening  decree  against  absent,  concealed,  or  non-resident  defendants « 

3tl. 
appeals  as  to,  when  allowed,  376» 
of  dismissing  appeal,  899* 

of  tranaferring  papers,  on  appeal,  from  one  office  to  another^  40L 
on  appeals  to  court  of  errors,  431* 
on  appeals  to  circuit  jodge  from  a  surrogate,  435. 
of  issues  at  law,  463. 

of  motion  for  new  trial  of,  463. 
of  an  action  at  law,  467. 
of  examination  of  party  in  master^s  office,  403« 

contribution  to,  by  persons  coming  in  under  decree  to  Establish  claims,  519. 
upon  motions — ^not  given  unless  asked  for,  570. 
of  opposing  motion  on  the  ground  of  short  notice,  not  allowed,  671 1 
of  motiops,  575. 

of  appearing  to  oppose  petitions,  58  L 
process  to  enforce  payment  of,  593. 

of  expunging  impertinent  matter  from  affidavits,  to  be  paid  by  solicitor,  603. 
COUNSEL. 

to  sign  bill,  43,  44. 
demurrer,  109. 
plea^  117i 
answer,  143« 

exceptions  to  answer,  181. 
amended  bill,  331. 

interrogatories  for  examination  of  witnesses  under  a  foreign  commis- 
sion, 3OO4 
when  to  sign  replication,  350« 

liable  for  costs  if  he  signs  an  impertinent  or  scandalous  answer,  305. 
when  incompetent  as  a  witness,  368. 
has  no  right  to  advise  witness  that  he  need  not  answer  a  particular  question^ 

before  examiner,  383. 
liability  for  costs  of  motion  to  suppress  depositions,  S884 

or  to  expunge  testimony,  388. 
his  consent  to  a  decree  binding  on  his  client^  373^ 
must  sign  petition  of  appeal,  410. 

case  on  appeal  to  court  of  errors,  415« 
points,  415. 
on  appeal  to  court  of  errors,  415. 

senators  not  allowed  to  act  as,  416« 
number  allowed  to  be  heard,  416. 
may  take  affidavito,  605. 
COURT  FOR  THE  CORRECTION  OP  ERRORS, 
power  of,  upon  appeal,  406. 
Y0L.L  91 
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COURT  FOR  THE  CORRECTION  OF  ERROHS'-^ontinued. 

appeals  to.     See  Appeal. 
COURT  OF  COMMON  PLEAS. 

appeal  frpm,  to  the  chancellor,  439. 
CREDIT  OF  WITNESSES. 

examination  as  to,  307. 
CREDITORS. 

their  right  to  come  in  and  prove  their  debts  under  a  decree,  478. 
when  they  may  apply  for  a  receiver  against  a  corporation,  M3. 
CREDITOR'S  BILL. 

what  oath  to,  necessary  to  obtain  an  injonction,  617. 
when  it  may  be  verified  by  an  attorney  or  agent,  618. 
injunction  upon,  effect  of,  632. 
receiver  upon.     8ee  Receiver — Refbbence,  659. 
at  what  time  to  be  applied  for,  667. 
must  be  after  service  of  bill,  667. 
before  answer,  668. 
duty  of  complainant  to  apply  for,  668. 
how  to  be  applied  for,  668. 
amendment  of,  310. 
CROSS  APPEALS.     See  Appeal,  397. 
to  court  of  errors,  414. 
to  chancellor  from  a  surrogate,  430. 
CROSS  BILL,  246. 

and  depositions  taken  upon,  reading  at  hearing  in  original  suit,  320. 
CROSS-EXAMINATION 

of  witness :  no  waiver  of  objections  to  his  competency,  267«      See  Exam- 
ination. 
fees  of  examiner  upon,  286. 

D 

DEAF  AND  DUMB  PERSONS, 
appearance  by,  87. 

« 

answer  of,  155. 
DEATH. 

of  a  party  after  appeal  brought,  effect  of,  405. 
after  the  argument  of  cause,  effect  of,  677. 
DE^BENE  ESSE,  examination  of  witness.     See  Examination. 

commission  to  examine  witnesses,  within  the  state,  398. 

allowing  depositions  to  be  read,  on  motion  to  be  suppressed,  316. 

depositions  taken,  when  they  may  be  read  on  trial  of  issue  at  law,  453. 
DEBTOR. 

examination  of,  upon  a  reference  to  appoint  a  receiver,  670. 
assignment  and  delivery  of  his  property,  671. 
DECREE 

made  in  the  absence  of  proper  parties,  effect  of,  321. 

nature,  uses,  and  kinds  of,  326. 
1.  Interlocutory  decree,  326. 
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d.  Final  decree,  330. 
what  is,  330,  331. 

decree  requiring  a  farther  order  to  complete  it,  332. 
reservation  of  liberty  to  apply,  332. 
when  a  lien  upon  property  uf  defendant,  347. 
who  hound  by,  333. 

in  general,  none  hut  parties,  333. 

infants,  334,  335. 

married  women,  335. 
who  may  take  advantage  of,  335. 
decretal  orders,  336,  337. 
form  of  decree,  337. 

caption  and  title,  337. 

recitals,  338. 

ordering  part,  338. 

must  be  in  dollars  and  cents,  339. 

declaratory  part,  339. 
^     if  by  consent,  it  should  be  stated,  339. 

must  be  founded  on,  and  conform  to,  allegations  and  proofs,  339. 

for  sale  of  mortgaged  pre\nises,  339. 

between  co^efendants,  339. 

nunc  pro  tunc  clause,  340. 
drawing  up,  340. 
settling,  340. 
entering,  341. 

method  of,  341. 

notice  to  enter,  unnecessary,  341. 

where  to  be  entered,  341. 

necessary,  to  perfect  decree,  341. 

when  to  be  considered  as  entered,  341. 

nunc  pro  tunc,  341,  405. 
enrolling,  342. 

necessary  to  make  it  a  record,  342. 

or  to  authorize  issuing  of  process,  342. 

nature  and  effect  of  enrolment,  342,  343. 

when  enrolment  to  be  made,  343. 
nunc  pro  tunc,  343,  344. 

enrolment,  how  made,  344. 

papers  necessary  upon,  344,  345. 
how  transmitted,  345. 

what  decrees  may  be  enrolled,  346. 

proceedings  subsequent  to  decree,  345. 

enrolment,  when  vacated,  346,  366,  367. 
filing  enrolled  decree,  346. 
docketing,  347. 

form  of  docket  under  revised  statutes,  347. 
transcript  of  docket  to  be  transmitted, 
to  clerks  of  supreme  court,  348. 


724  INDEX. 

PECREE— <;on/mtt«i. 

to  be  entered  by  clerks  in  docket  of  jndgmente,  348L 

method  of,  under  act  of  1840,  348. 

in  same  manner  as  jadgments,  848. 
in,  what  time  to  be  docketed,  348. 
lien  of.     See  Liss. 
discharging^  348. 

certificate  of,  to  be  sent  to  clerks  of  snpreme  court,  349. 
how  to  be  entered  by  them,  340. 
rectifying^-' 

I.  Before  enrolment,  349. 

on  petition  or  motion,  349. 

before  it  has  been  settled  and  entered,  349. 
to  whom  application  to  be  made,  349. 
after  it  has  been  settled  and  entered,  350. 
only  by  consent  of  all  parties,  350. 
or  as  to  matters  of  course,  350. 
clerical  errors,  350. 

as  to  matters  of  substance,  cause  must  be  re-heard,  350. 
as  to  what  points,  350,  351. 
may  be  either  by  petition  or  motion,  351. 
decree  by  consent,  351. 
method  of  rectifying,  353. 

application  should  be  made  within  a  reasonable  time,  359. 
by  a  re-hearing.     See  Re-hbabino. 
by  a  supplemental  bill,  in  the  nature  of  a  bill  of  review.     See  Sup* 

PLBMENTAL      BiLL     IN    THE      NATCBE     Ot     A     BiLL     Ot    Rb- 
VIEW. 

IL  After  enrolment,  366. 
by  petition,  366. 

in  what  cases  allowed,  366,  307,  368. 
clerical  mistakes,  366. 
surprise,  366. 

decree  only  opened  in  iavor  of  him  who  asks  it,  366. 
vacating  enrolment,  366,  367. 
decree  by  default,  367. 

answer  proposed  to  be  put  in  must  be  produced,  367. 
order  taking  bill  as  confessed,  367. 

sworn  answer  must  be  produced,  367. 
decree  pro  confesso,  367. 

terms  of  opening,  367. 
not  a  decree  by  consent,  367. 
where  cause  has  been  heard  on  its  merits,  867. 
on  petition  of  both  parties,  368. 
by  bill  of  review,  369. 

in  what  cases  resorted  to,  369. 

for  errors  of  law  apparent,  369. 
for  matter  dehors  the  record,  309. 
leave  to  file,  when  neoetsarjy  869. 


INDEX.  725 

DECREE— continued. 

decree  pro  confesso,  369. 

most  be  pronoonced  by  eoart  itself,  369. 
defendant  entitled  to  notice  of  hearing,  373. 
how  impeached,  370. 
may  be  re-heard, '370. 

on  petition  of  wife  after  death  of  husband,  370. 
opening,  371. 

court  less  indulgent  than  as  to  decrees  by  defaalt  at  the  hearing, 

371. 
proposed  answer  required  to  be  produced,  371. 
terms  of,  367,  371. 

as  to  absent,  concealed,  and  non-resident  defendants,  371. 
terms  of,  371. 

when  appearance  must  be  entered,  371. 
when  application  most  be  made,  371. 
necessary  before  defendant  can  institute  a  new  suit,  371. 
proceedings  under,  373.  * 

reference  how  proceeded  in,  372. 

bill  not  evidence  of  state  of  account,  379. 
effect  of,  as  a  confession,  373. 
appeal  from,  381. 
decree  by  default^  373. 
form  of,  373. 

not  considered  a  judgment  of  the  court,  373. 
is  taken  at  the  peril  of  the  party,  373. 
when  opened  or  rectified,  853,  367,  368.     See  Rk-hiarhto. 
cannnot  be  appealed  from,  381. 
decree  by  consent^  373. 
how  far  bindings  373. 
when  it  may  be  made,  373. 

where  married  women  are  parties,  373. 
as  to  infants,  373. 

not  as  to  a  decree  of  nullity  of  a  marriage  contract,  374. 
cannot  be  modified  or  varied  without  assent  of  parties,  361. 
cannot  1)e  appealed  from,  380. 
decree  upon  appeal.     See  Appeal. 
execution  of,  440. 

by  what  process,  440. 

writ  of  execution.     See  Exbcotion. 
«•  writ  of  assistance.     See  Writ  or  Assistanck. 

process  of  contempt,  when  necessary,  441. 

injunction  to  compel  delivery  of  possession  of  mortgaged  premlsMi 
441. 
of  foreclosure^  direction  as  to  delivery  of  possession,  631,  533. 
DECRETAL  ORDERS,  336,  337. 
when  to  be  enrolled,  345. 
consequent  upon  final  decree,  appeal  from,  388. 
D£  DIE  IN  DIEM. 

proceedlog,  on  examination  of  witnessea  before  an  examineri  9§0. 
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before  a  vice  chancellor,  291. 
OQ  a  reference  to  a  roaster,  476. 
DEEDS. 

how  to  be  set  out  in  bill,  41,  43. 
production  and  inspection  of.     See  Pboductior,  &c. 
proving  at  the  hearing,  300. 
production  of,  on  inquiry  as  to  title,  530. 
by  masters  upon  sales  under  decree,  631. 
DEFAULT. 

at  the  hearing,  333. 

decrees  by.     See  Decree,  372. 

on  appeal  to  chancellor,  by  appellant,  404. 
effect  of,  404.    . 
by  respondent,  404.' 

will  deprive  him  of  costs,  404. 
on  appeal  to  court  of  errors,  417. 
on  trial  of  issue  at  law,  447. 
DEFENCE  TO  A  SUIT. 

proceedings  by  a  defendant  previous  to  putting  in,  09. 
employing  a  solicitor,  99.     See  Soucitob. 
motion  to  deliver  copy  bill,  100. 
order  to  dismiss  bill,  100. 
motion  to  take  bill  from  files,  100. 

when  bill  filed  in  name  of  a  non  compos,  100. 
must  be  made  before  answer,  100. 
excepting   to  bill  for   scandal  and   impertinence,  101.      See   Excep- 
tions. 
motion  for  production  of  papers,  101. 

in  what  cases  granted.     See  Production. 
security  for  costs.     See  Securitt  roR  Costs. 
fthe   different   sorts    of    defence.      See   Demurrer — Plea — ^Answer — ^Dis- 
claimer— Cross  Bill. 
joinder  of  several  defences.    See  Joinder  or  DsrENCEs. 
method  of  setting  forth  in  answer,  137. 
DEFENDANT. 

when  he  may  be  examined  as  a  witness,  357.     See  Witness. 

consequence  of  examining  him  by  complainant,  357. 
entitled  to  notice  of  all  proceedings,  after  he  has  appeared,  373. 

notice  of  proceedings  in  master's  office,  479. 
examination  of,  on  a  reference  to  appoint  a  receiver,  670. 
assignment  and  delivery  of  his  property,  671. 

absent,  non-resident,  concealed,  and  absconding.      See  Absent,  Ae.  De- 
fendants. 
DEMAND 

of  costs,  when  necessary,  593. 
of  money  npon  an  order  of  court,  594. 
DEMURRER. 

Ui  nature  and  uses,  105, 106. 
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must  be  founded  on  a  point  of  law,  106. 

mttst  be  poeitive,  explicit,  and  certain,  100. 

admits  the  truth  of  all  it  extends  to,  106. 

is  preceded  by  a  protestation,  106. 

must  express  to  what  parts  of  bill  it  extends.  100. 

not  sufficient  to  state  the  defendant  answers  to  a  particular  fact  and  de- 
murs to  all  the  rest  of  bill,  107. 
to  discovery,  must  be  special,  107. 
not  authorized  by  an  order  extending  time  to  answer,  147. 
speaking  demurrer,  107. 
several  causes  of,  may  be  assigned,  107,  109. 
separate  demurrers,  10*. 
cannot  be  good  in  part  and  bad  in  part,  107. 

but  it  may  be  good  as  to  one  of  demurrants  and  bad  as  to  the  others,  108. 
when  coupled  with  an  answer,  108.     See  Joinder  or  Dbfencbs. 
will  be  overruled  by  answer  to  same  part,  108. 

but  not  where  demurrer  is  for  multifariousness,  and  answer  denies 

confederacy,  108. 
nor  where  demurrer  is  to  relief  and  the  answer  as  to  discovery,  108. 
TMl icing  it  for  argument,  174. 
to  be  filed  with  answer,  as  one  record,  108. 
huw  entitled,  174. 
by  married  women,  108. 

cannot  be  put  in,  separately  from  husband,  without  order,  108. 
dehturrer  ore  tenus,  108. 
nature  of,  108. 

not  proper,  unless  a  demurrer  on  record,  108. 
several  causes  may  be  assigned  upon,  109. 

but  they  must  be  co-extensive  with  demurrer  on  record,  109. 
for  want  of  parties,  may  be  made  under  general  demurrer  for  want  of 
'  equity,  100. 
must  extend  to  the  whole  bill,  109. 

but  after  demurrer  to  part  of  bill  has  been  overruled,  same  part 
may  be  demurred  to  ore  tenus,  109. 
only  allowed  upon  new  grounds,  109. 

not  after  written  demurrer  on  same  point  overruled,  109. 

but  in  such  case  defendant  may  object  ore  tenus  that  suit 
brought  by  a  feme  covert  in  her  own  name  should  have  been 
in  name  of  ndxt  friend,  109. 
not  allowable  after  plea  overruled,  109. 
how  signed,  109. 

when  it  may  be  taken  under  a  commission,  174. 
need  not  be  sworn  to,  109. 
when  to  he  filed,  109. 

not,  in  general,  after  obtaining  time  to  answer,  110,  174. 

without  a  special  order  for  time  to  plead,  answer,  or  demur,  174. 
after  order  for  time,  not  to  be  put  in  alone,  1 10. 

what  answer  will  be  a  oomplianee  with  order,  110. 
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cannot  be  put  in  after  attachment  for  want  of  answer,  110# 

if  pat  in,  it,  together  with  anawer,  may  be  taken  from  file,  110. 
not  after  plea  hae  been  overruled,  124. 
service  of,  110. 

while  pending,  bill  cannot  be  dismiased,  111. 
noticing  for  argument,  110. 

if  frivolous,  it  may  be  noticed  for  a  motion  day,  112. 
either  party  may  notice,  111. 

wHen  necessary  for  defendant  to  notice,  111. 
note  of  issue,  to  be  filed,  110. 
as  being  frivolous,  112. 
wUhdrawingf  111. 
hearings  111. 
mmendt9iff,  111. 

more  usual  for  court  to  overrule,  and  grant  leave  to  ^e  a  new  ooe,  111. 
^ect  of  allowing^  111. 

a  partial  demurrer,  175. 
effect  of  overruling^  112. 

complainant  may  hare  an  order  for  defendant  to  answer,  112. 
or  to  take  bill  as  confessed,  112. 

in  a  mortgage  case,  and  for  final  decree,  112. 

but  notice  of  motion  for  such  order  and  decree  necessary,  112. 
when  overruled  as  frivolous,  112. 

if  overruled  upon  the  merits,  no  other  demurrer  will  be  received,  112. 
and  defendant  must  answer  bill,  112. 
or  may  be  attached,  112. 
or  bill  may  be  taken  as  confessed,  112. 
no  ex  parte  order  for  further  time  to  answer,  112. 
overruling  demurrer  to  part  of  bill  only,  112. 
excepting  to  answer,  112. 
eflfect  of  excepting  to  answer  before  demurrer  is  argued,  112, 175. 
cannot  be  ordered  to  stand  for  an  answer,  1 13. 
taking  demurrer  from  the  files.     See  Takimg  from  the  Files. 
to  hill  for  mutUfariousneee^  40. 

for  want  of  an  affidavit  annexed,  47. 
in  connection  with  plea — noticing  for  argument,  173. 
in  what  cases  it  lies, 

to  amended  bill,  if  not  signed  by  counsel,  221. 
although  original  bill  previously  demurred  to,  225« 
DEMURRER,  BY  WITNESS, 

on  examination  before  an  examiner,  282.      See  ExAMiNATioir  or  Wrr- 

NKSSES. 

on  a  reference  to  a  master,  503. 
DEPOSIT, 

on  re-hearing,  359. 

on  filing  supplemental  bill  in  the  nature  of  a  bill  of  review,  365. 

on  appeal  to  the  chancellor  from  a  vice  chancellor,  391. 

on  appeal  from  chanoellor  to  court  of  errors,  409. 
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on  staying  proceedings  at  law,  636  to  630. 
DEPOSITION, 

bBfore  examiner^  how  taken,  383*     See  Ezimikation. 
most  be  signed  bj  witness,  386. 
when  it  may  be  sappressed,  386. 

when  it  may  be  read  though  witness  dies  before  cross  examination,  886. 
may  be  suppressed  notwithstanding  a  cross  examination,  387. 
suppressing  for  incompetency  of  witness,  388. 
filing,  389. 

in  what  time,  389. 
by  whom  to  be  filed,  389. 
consequence  of  omitting  to  file,  389. 
copies  cannot  be  read,  389. 
examiner  will  lose  his  fees,  389. 
taken  under  a  commission^  393. 
copies  to  be  furnished  court  on  hearing,  314. 
motion  to  suppress^  316. 

to  be  heard  before  hearing  of  cause,  316. 
reserving  question  of  admissibility,  316. 
notice  of,  316. 
taken  in  cross  suit^  reading  upon  hearing  of  original  suit,  830. 
reading  of,  upon  trial  of  issue  at  law,  453. 
upon  trial  of  an  action  at  law,  466. 
upon  reference  to  a  master,  497. 
taken  before  a  master,  603. 
DEVISEE. 

time  for  appealing  by,  407. 
enforcing  decree  against,  444. 
DILIGENCE, 

want  of,  a  ground  for  dissolying  injunction,  639. 

for  committing  prosecution  of  order  of  reference  to  opposite  party,  474. 
dismissing  bill  for  want  of,  343. 

may  be  opposed  by  showing,  344,  845. 
what  is,  344. 
DISCHARGE 

in  master's  office.    See  Accotnrrs — ^Master's  OrFics. 
DISCLAIMER, 

definition  of,  170. 

is  in  point  of  form  an  answer,  171. 
when  proper,  170. 

must  be  accompanied  by  answer,  170. 
efi!ect  of  omitting  answer,  178. 

allegation  of  want  of  interest  will  not  dispense  with  answer,  17K 
by  one  of  several  defendants,  171. 
form  of,  171. 

must  be  put  in  on  oath,  171. 
must  be  signed  by  defendant,  171. 

Vol.  I.  92 
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signature  cannot  be  waired,  171. 
effect  of  inconsistency  between,  and  answer,  17  L 
may  cover  part  of  bill  only,  171» 
bow  far  an  estoppel,  171. 
when  it  may  be  excepted  to,  173. 
when  it  may  be  taken  from  file,  173. 

not  after  exceptions  to  it,  172. 
defendant  disclaiming,  a  witness  for  a  eo-defendant,  172. 

but  not  against  him,  173. 
replication  to,  not  necessary,  173. 
setting  cause  down  for  hearing,  upon,  173. 
right  of  complainant  to  dismiss  biU^  173. 

or  to  amend  it,  173. 
costs  of,  173. 
DISCOVERY. 

demurrer  to.    See  Demurrkb. 

how  compelled,  87. 

against  a  corporation,  how  procured,  166^. 

by  making  officers  or  agents  parties,  156,  157, 
dissolving  injunction,  upon  obtaining,  640. 
DISMISSING  BILL, 
dy  complainant — 

after  answer,  a  motion  of  course,  335. 
must  in  general,  be  on  payment  of  costs,  335. 
exceptions,  22§r  336,  337. 
when  costs  to  be  paid  by  solicitor,  336. 
bill  in  name  of  wife  against  husband,  336. 
when  bill  filed  without  privity  of  complainant,  38T, 
affidavit  in  support  of  motion,  337. 
authority  of  solicitor  must  be  shown,  337. 
after  trial  of  an  issue  at  law,  not  allowed,  465. 
by  one  of  several  complainants,  337. 
with  costs,  of  course,  before  decree,  338. 
after  decree,  not  allowed  except  on  consent,  338. 
nor  of  a  creditor's  bill,  even  by  consent,  338. 
efifect  of,  338. 

will  not  prevent  a  new  bill,  338. 
but  is  a  bar  to  a  bill  of  revivor  and  sup^ement,  838. 
hy  defendant,  343. 
for  neglect  to  deliver  copy  bill,  100. 
for  neglect  to  file  security  for  costs^  103. 
on  truth  of  plea  being  established  by  proofs,  131. 
on  disclaimer  being  filed,  173. 
where  there  are  several  defendants,  343. 
*  motion  by  any  one  who  has  perfected  his  answer,  343. 

not  where  defendant  is  in  a  condition  to  expedite  proeeedinga,  843. 
where  answer  i»  accompaued  by  a  plea  ot  demurrer,  843. 
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DISMISSING  BILL--cofUinued. 

for  want  of  proof,  on  examination  of  witneises  before  a  ▼ice-ohaneellori 

S91. 
after  order  to  amend,  243. 

after  order  for  caaee  to  stand  orer,  to  add  parties,  344. 
pending  an  abatement,  244. 
for  neglect  to  proceed  under  order  for  cause  to  stand  over,  to  add  parties, 

332. 
answer  to  application— due  diligence,  844. 
what  is  due  diligence,  344. 
that  time  for  answering,  as  to  other  defendants,  has  not  expiredf 

245. 
no  rcTival  as  to  representatiTOs  of  a  deeeased  defendant,  245. 
motion,  by  whom  to  be  made,  246. 
affidavit  in  support  of,  246. 
by  whom  to  be  made,  246. 
notice  of,  246. 
when  to  be  made,  244,  246. 

not  while  a  demurrer  is  undisposed  of,  111. 
effect  of,  245. 

cause  out  of  court,  246. 
restoring  cause,  245. 

method,  and  terms  of,  245. 
does  not  prevent  a  new  bill,  246. 
iy  the  court,  at  the  hearing — 
upon  bin  and  answer,  318. 
for  want  of  proper  parties,  321. 
for  defect  of  form  in  pleadings,  333. 

dismissal  should  be  without  prejudice,  323. 

otherwise  it  may  be  pleaded  in  bar  of  new  sait,  333. 
other  cases  of  dismissal  without  prejudice,  333,  334. 

effect  of,  324. 
with  leave  to  bring  suit  at  law,  334. 
upon  a  contingent  event,  334. . 

unless  complainant  adds  new  parties,  384. 
when  further  order  necessary,  384. 
DISTRINGAS, 

to  compel  appearance  or  answer  of  corporation.     See  Cobpobatioks. 
to  enforce  decree  against  corporations,  443. 
DOCKETING  DECREE.     See  Decree. 
DOCUMENTS. 

production  of.     See  Production  of  Papers. 
DOORS, 

not  to  be  broken  on  executing  attachment,  57. 

nor  an  attachment  with  proclamations,  63. 
may  be  broken  on  executing  commission  of  rebellion^  64.     ^ 
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E. 


EJECTMENT. 

staying  prooeadings  after  reidiot  in,  699. 


ELECTION. 

putting  oomplaintnt  to,  946. 

when  motion  to  be  made,  247. 

not  before  time  for  exoeptiog  has  expired,  948. 
order,  247. 

effeet  of  electing  to  proceed  in  equity,  947. 
effect  of  electing  to  proceed  at  law,  947. 
in  what  eases  directed,  947. 
suits  in  foreign  courts,  948. 
not  after  plea,  948. 
reference  to  inquire,  when  ordered,  947,  948. 

operates  as  a  stay  of  proceedings,  948. 
defendant  must  first  answer,  948. 

must  answer  exceptions  also,  948. 
notice  of  motion  necessary,  948. 
by  complainant,  whether  to  reTire  suit  or  proceed  against  snrviTors,  681. 
ENDORSING 

bill.    See  Bill. 
answer.     See  Ahsweb. 
attachment.     See  Attachment. 
ENGROSSING 
bill,  43. 
answer,  141. 
ENROLMENT 

of  decree.     i9ee  Dxcrkk. 
of  decretal  orders,  594. 
ENTITLING  PAPERS, 
orders,  587. 
affidavits,  600. 
EVIDENCE.    See  Testimohy— Witkess— Examihatioh  or  Withebses. 
of  party  examined  as  a  witness  cannot  be  used  in  his  own  ftiTor,  986. 
documentary,  to  be  produced  and  marked,  on  examination  of  witnesses  before 

a  Tice  chancellor,  991. 
upon  re-hearing.    See  RE-UEARiva. 
upon  appeal.    See  Appeal. 
to  court  of  errors,  419. 
biU  taken  pro  confesso^  379. 
tfi  the  meter's  office,  493. 
general  rules,  493. 
kinds  of  cTidence. 

1.  Admissions,  493. 
who  may  make,  494. 
to  be  signed  by  solicitor,  494. 
9.  Proceedings  in  the  cause,  494. 
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EVIDENCE— «<MUtntitf<<. 

for  or  aguBBt  whom  they  mftjr  he  read,  404. 
depositions,  when  admissible,  404. 
pleadings,  404. 
rules  as  to  admission,  same  as  before  court,  405. 

3.  Affidavits, 

in  general,  not  admissible  without  order,  405. 
not,  in  general,  where  infants  are  concerned,  405. 

unless  infant's  solicitor  consents,  405. 
may  be  read  if  not  objected  to,  404. 
how  far  102d  rule  extends,  404. 

cannot  be  received  unless  master  decides,  at  time  of  regula- 
ting proceedings,  to  admit  them,  406. 
'rule  of  exclusion  extends  only  to  decrees  or  decretal  orders, 

406. 
admissible  when  reference  is  made  on  motion  or  petition,  406. 
and  when  matters  originate  in  a  summary  application,  406. 
answer  cannot  be  read  against  a  co-defendant,  as  an  affidavit, 
406. 

4.  Depositions  in  another  cause,  407. 

5.  Examinations  of  parties,  407. 

6.  Examination  of  witnesses,  407.    See  ExmniATioH  or  Wrr- 


EXAMINATION  OP  PARTIES. 

of  a  person  pro  interesse  suo,  under  a  sequestration,  73. 
of  defendant  an  inierrogataries, 
on  overruling  plea,  105. 
on  a  third  answer  reported  insufficient,  100. 
order  for,  300. 

interrogatories.    See  IimRRooiTouia. 
defendant  may  have  counsel,  200. 

most  be  carried  before  master,  300. 
mode  of  examining,  300. 

when  viva  voce,  answers  to  be  taken  down,  800. 
sufficiency  of  examination,  how  determined,  300. 
master's  report,  301. 

need  not  be  confirmed,  801. 
must  be  excepted  to  in  8  days,  301. 
when  it  will  become  absolute,  801. 
when  examination  reported  insufficient,  301. 
adding  new  interrogatories,  301. 

order  to  answer,  together  with  exoeptions,  301. 
when  examination  is  reported  sufficient,  301. 
motion  by  defendant  to  be  discharged,  301. 

not  granted  before  complainant  has  perused  examint- 
tion,  301. 
and  inspected  documents,  &c.  301. 
re-examination,  when  allowed,  301. 
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EXAMINATION  OF  PARTIES--con^tnuei. 
of  parlies f  on  isstie  at  law^  449. 

iQ  an  actioQ  at  law  directed  by  coart,  466. 
before  a  master,  upon  a  reference^  484. 
in  what  cases  allowed,  484. 
manner  of  taking,  484. 

1.  Upon  interrogatories,  484. 

interrogatories  by  whom  prepared,  484. 
form  of,  484. 
by  whom  carried  in,  485. 
need  not  be  signed  by  counsel,  485. 
summons  to  settle,  485. 
settling,  485. 

certificate  of  allowance,  485. 
new  interrogatories^  486,  490. 
examination,  when  to  be  brooght  in,  487. 
obtaining  further  time,  487. 
preparing  examination,  487. 
form  of,  487,  488. 

is  in  the  nature  of  an  answer,  487. 
must  be  engrossed  and  sworn  to,  488. 
need  not  be  signed  by  counsel,  488. 
how  taken  where  party  resides  oat  of  the  state,  488. 

where  he  is  not  in  a  proper  state  of  mind,  488, 
489. 
excepting  to,  489.     See  Exceptiohs — ^Mastbr. 
farther  examination,  when  necessary,  490. 

how  compelled,  490. 

to  exceptions  and  to  new  interrogatories,  490. 
examination,  how  compelled,  491. 
supplemental  examination,  491. 
who  may  read  examination,  499. 

2.  Viva  Toce  examination,  493. 
costs  of,  493. 

upon  a  reference  to  take  accounts,  507. 
how  compelled,  491,  507. 
form  of,  507. 
when  to  put  in,  507. 
as  to  claims,  582. 

as  to  surplus  moneys  on  a  mortgage  sale,  533. 
of  defendant  on  a  reference  to  appoint  a  receiver,  670. 
EXAMINATION  OF  WITNESSES, 
before,  or  at  the  hearing, 
methods  of,  369. 

I.  Examination  de  bene  esse. 

1.  Under  an  order  of  the  court,  370. 
in  what  cases  resorted  to,  370. 

incidental  to  erery  suit  in  chancery,  370« 
bill  necessary,  370. 
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EXAMINATION  OF  WITNESSES— continued. 

not  by  a  defendant,  before  answer,  27S. 
within  what  time  to  be  had,  371. 
notice  of  application,  273. 

« 

affidavit  in  support  of  motion,  273. 
order  for,  274. 

where  applied  for  by  defendant,  274. 
by  whom  witnesses  to  be  examined,  274 < 

under  a  commission,  274. 
mode  of  taking  examination,  274. 
notice  of  examination,  275. 

where  defendant  has  not  appeared,  972. 
after  examination    de    bene    esse,  examination    in    chief, 
necessary,  275. 
2.  By  summary  proceedings  under  the  statute,  276. 
ll.  By  an  examiner. 
in  what  cases,  277. 

by  what  examiner,  277.  , 

at  what  time  to  be  had,  277. 

order  to  produce  witnesses,  277. 
when  it  may  be  entered,  277. 
operates  on  both  parties,  277. 
notice  of,  277. 

double  time  if  serred  on  agent,  277^ 
time,  how  shortened,  278. 
enlarging  time  to  examine,  278« 
notice  of  examination,  278. 

proof  of  service  not  required,  279. 
irregularity  in  service  of,  how  waived,  279^ 
attendance  of  witnesses,  how  compeUed,  279. 
subpoena  ad  testificandum^  279. 
subpoena  duces  tecum,  279. 

proceedings  against  witness  who  fails  to  attend,  280. 
witness  not  obliged  to  travel  more  than  4Q  miles,  279, 
500. 
furnishing  names  of  witnesses,  280. 
proceedings  before  examiner,  281. 
examinations  public,  281. 
witnesses  to  be  examined  orally,  281. 
written  interrogatories  not  used,  281. 
where  a  party  is  examined  as  a  witness,  281. 
parties  and  their  counq^l  may  attend,  28  L 
oath  to  witnesses,  281.    See  OaiH. 
method  of  examining  witness,  282. 
questions,  by  whom  put,  282. 
answers,  how  taken  down,  289. 
Qse  of  notes  by  witness,  282. 
demurrer  by  witness,  282. 
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use  of,  383. 
grouDda  of,  383. 

not  for  immateriality  or  irrelevaney  of  qnee- 

tioD,  383. 
that  answer  would  subject  him  to  pains  or 
penalties,  883. 
not  after  time  for  proeeedinga  is  past, 
383. 
that  answer  would  subject  him  to  a  dacTee, 

383. 
breach  of  professional  confidence,  383. 
form  of,  864. 
when  to  be  upon  oath,  384. 

or  supported  hj  affidavit,  384. 
may  be  allowed  in  part  and  OTenoled  in  part, 

886. 
how  brought  before  court,  885. 
interpreter,  order  for,  how  obtained,  885. 

oath  to,  385. 
signature  to  depositions,  885. 

keeping  witness  before  examiner  for  cross  examina- 
tion, 885,  886. 
practice  where  witness  is  in  prison,  885, 886. 
where  witness  is  sick,  386. 
cross-examinaiionf  386. 

when  to  commence,  386. 
to  be  completed  before  re-examination,  886. 
effect  of  refusal  by  witness  to  be  cross  exam- 
ined, 886. 
effect  of  witness's  dying  before,  886. 
cannot  be  read,  if  examination  in  chief  not  read, 

886. 
how  compelled,  886. 
of  party  examined  as  a  witness,  886. 
effect  of,  887. 
re'eMoninalion,  387. 

how  long  examination  may  continue,  887. 
objection  to  competency  of  witness,  387. 

must  be  decided,  upon  by  examiner,  888. 
taking  down  testimony,  888. 
objection  and  decision  to  be  noted,  388. 
right   to   proceed   notwithstanding  examiner  al- 
lows objection,  388. 
examiner  cannot  resenre  the  question,  888. 
filing  depositions,  389. 
ni.  Examination  by  a  vice  chancellor^  889. 
in  what  cases  allowed,  880. 
at  what  time  to  be  applied  for,  889. 
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EXAMINATION  OP  WITNESSES— con/inuei. 

special  cause  to  be  shown,  290. 
notice  of  motion  for,  290. 

to  whom  to  be  giren,  290. 

in  what  time,  290. 
notice  of  names  of  solicitors  of  defendants,  290. 
hearing  of  application  for,  290. 
time  and  place  of  examination,  290. 
notice  of,  290. 

furnishing  names  of  witnesses,  291. 
postponing,  291. 

examining  a  defendant  as  a  witness,  291. 
mode  of  examining  witnesses,  291. 

motion  to  dismiss  bill,  291. 

parties  to  proceed  de  die  in  diem,  291. 

documentary  evidence  to  be  produced  and  marked,  291. 
drawing  up  testimony,  292. 

service  of  copy,  292. 

proposing  amendments,  292. 

settling  same,  292. 
filing  certified  statement  of  testimony,  292. 

IV.  By  commissioners,  upon  a  commission,  292.     See  Commission 

TO  Examine  Witnesses. 

V.  By  the  court  at  the  hearing,  306. 

VI.  As  to  the  credit  of  witnesses,  307. 
in  what  cases  proper,  307.      , 

at  what  time  to  be  had,  307.  ' 
method  of  examining,  307. 
After  decree, 

0 

by  a  master  upon  a  reference. 

should  be  preceded  by  a  slate  of  facts,  493. 
who  may  be  examined,  497. 

all  persons  competent  to  be  examined  before  decree,  497. 
but  leave  to  examine  those  before  examined  necessa* 

ry,  497.  • 
as  to  others,  leave  not  necessary,  498. 
parties,  498. 

same  rules  apply  as  before  hearing,  498. 
leave,  when  necessary,  498. 
how  to  be  applied  for,  498. 
where  party  has  been  previously  examined,  498. 
interrogatories  to  be  settled  by  master,  498. 
upon  what  points  witnesses  may  be  examined — therein,  as  to  re 
examination,  498. 
if  re-examination  allowed,  interrogatories  necessary,  498. 
order  for  re-examination  necessary,  498,  499. 
or  deposition  may  be  suppressed,  500. 
procuring  attendance,  or  testimony  of  witnesses,  500. 
subpcena,  500. 
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EXAMINATION  OF  WITNESSES— cdn/tnuerf. 

what  distance  it  will  compel  witnesses  to  eome,  500. 
service  of,  501. 

copy  of  writ  to  be  leA  with  witness,  501. 
commission  to*  take  testimony,  501. 

can  only  issue  on  master's  certificate  that  it  is  necessary, 
501. 
certificate  cannot  be  excepted  to,  501. 
order  for,  how  entered,  501. 

motion  to  discharge,  501. 
how  sued  out,  and  executed,  501. 
where  returnable,  501. 

copies  of  depositions  to  be  furnished  to  solicitors,  501. 
witnesses,  how  examined*,  501. 

1.  Upon  interrogatories,  501. 

not  usual,  502. 

interrogatories  must  be  signed  by  counsel,  502. 

need  not  be  settled,  502. 

2.  Vira  voce. 

usual  practice,  502. 
questions  how  put,  502. 

may  be  put  by  master,  502. 
answers  to  be  taken  down  by  master,  502. 
oath  to  witness,  502. 
depositions— caption  of,  503. 
signature  of  witness,  503. 
jurat,  503. 
where  kept,  503. 
demurrer  by  witness,  503. 
EXAMINER. 

examination  of  witnesses  by,  277.     See  Examikatioic. 
may  proceed  from  day  to  day^  282. 
must  inform  witness  of  his  legal  rights,  282. 
method  of  conducting  examination,  282. 
his  fees  upon  cross-examination  of  witness,  286. 
must  decide  upon  competency  of  witnesses,  288. 
cannot  reject  evidence  because  matters  put  in  issue  are  immaterial,  288, 
may  take  affidavits,  604,  605. 
EXCEPTIONS 

tohillf  for  scandal  and  impertinence,  41,  101. 
to  be  taken  before  defence  is  put  in,  101. 
how  to  be  taken,  101. 
submitting  to,  101. 
reference  of,  101. 

practice  upon,  same  as  on  exceptions  to  answers,  101. 
if  interrogatories  are  not  founded  on  charges,  &o,  of  bill,  131. 
to  disclaimer f  172. 
to  ttfuwer  accompanying  plea,  124. 
in  what  time  to  be  filed,  124. 
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effect  of  not  filiog,  134. 
sabmieeion  to,  134. 

effect  of  filing,  before  argoment  of  plea,  124, 176. 
to  a  plea  ordered  to  stand  for  an  answer^  122, 123. 
to  answer f 

for  scandal  or  impertinence  will  lie,  though  oath  waived,  143. 
but  net  for  insufficiency,  143. 
to  be  answered  in  connection  with  amendments,  160. 
1.  For  insufficiency^  176. 
object  of,  176. 
in  what  cases  thej  lie,  176. 

for  not  answering  some  material  charge,  allegation  or  interroga- 
tory, 176. 
for  neglect  to  view  exhibits,  177. 
where  plea  is  ordered  to  stand  for  an  answer,  177. 
r  on  oyerruling  a  partial  plea  or  demurrer,  175,  177. 

to  answers  of  lunatics  or  idiots,  175. 
on  allowing  a  partial  plea  or  demurrer,  175,  177,  178. 
when  answer  is  accompanied  by  a  plea,  175,  177. 
though  answer  is  only  as  to  a  single  fact,  178. 
should  not  be  taken  before  plea  argued,  177. 
otherwise  plea  will  be  allowed,  178. 
when  answer  is  accompanied  by  a  demurrer,  178. 

if  before  argument  of  demurrer,  demurrer  admitted,  175, 
178. 
in  what  cases  they  cannot  be  taken, 
to  answers  of  corporations,  176. 
when  oath  is  waived,  143,  177. 
to  answers  of  infants,  125, 177. 
to  answer  of  attorney-general,  158,  177. 
for  slight  defects  or  verbal  criticism,  177. 
for  omission  of  immaterial  matter,  177. 
where  bill  is  fully  answered,  but  new  and  irrelevant  matter  set 

up,  177. 
when  matters  of  avoidance  are  set  up  obscnrely  or  imperfectly, 
177. 
to  answers  to  amended  bills ^  178. 

where  original  answer  was  not  excepted  to,  178,  170. 

duty  of  master  on  reference  of,  17^  179. 
within  what  time  to  be  taken,  170. 
how  entitled,  179. 
new  exceptions,  180,  196,  197. 
time  for  filing,  197. 
referring,  197. 
to  further  answer  to  amended  hillt  170,  196« 
waiver  of  exceptions^  180. 
by  amending  bill,  180. 
how  avoided,  180. 
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not  where  bill  is  amended  by  merely  adding  parties,  180. 
or  stating  alteration  in  oomplainanfs  name,  180. 
nor  where  amendment  is  confined  to  the  prayer  of  the  bffl, 
181. 
by  taking  bill  as  confessed  as  to  points  not  answered,  181. 
/        effect  of  filing  f  181. 

stays  proceedings  until  disposed  of,  181. 

upon  an  injunction  or  ne  exeat,  181,  183,  184,  186. 

motion  to  dissoWe,  or  discharge,  on  bill  and  answer,  pre- 
Tented  163. 
but  not  if  exceptions  friroloos,  183, 185. 
nor  unless  they  affect  answer  in  points  relating  to  in- 
junction, &c.  183. 
must  be  filed  in  10  days,  to  be  effectual,  183. 
isonsent  to  refer  forthwith,  184. 

effect  of,  184. 
excet>tion8  for  impertinence  will  not  prerent  motion,  184. 
form  oft  181,183. 

must  be  in  writing,  181. 
and  signed  by  counsel,  181. 
must  be  properly  entitled,  181. 
or  may  be  taken  from  file,  181. 
how  to  be  entitled,  181. 
objections  to,  precluded  by  putting  in  a  further  answer,  189. 
where  defendants  answer  separately,  182. 
to  answer  of  sunriror,  182. 
new  exceptions,  182,  196. 
abandoning,  186,  189. 
amending,  182. 
within  what  time  to  be  filed,  183,  184. 

when  in  connection  with  exceptions  for  impertinence,  204. 
further  time  to  except,  184. 
how  obtained,  184. 
by  whom  allowed,  184. 
effect  of  order,  upon  injunction,  185. 
filing  and  service  of,  185. 
submission  to,  185. 
reference  of,  186.     See  RcriRKNCi. 
in  what  time,  186. 

where  exceptions  for  impertinence  are  also  taken,  204. 
notice  of  order  to  be  served,  186. 
abandoning  exceptions,  186. 
by  whom  executed,  186,  471. 
proceedings  upon,  187. 
summons,  186. 

when  master  may  proceed  ex  parte,  187. 
effect  of  either  party  failing  to  attend,  187, 192. 
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EXCEPTIONS— cMt/mfte<f. 

Teleranoy  or  materiality  of  matter  referred  to  ia  excep- 
tion, 188. 
bow  ascertained,  189. 
adjonrnments,  187. 
master's  report^  187. 

to  whom  to  be  delivered,  187, 190. 
no  objections  to  be  taken  to  draft,  187. 
copies  of,  187. 
form  of,  187,  189. 

where  defendant  declines  answering,  187. 

it  shoald  decide  as  to  each  exception,  188. 

upon  reference  of  new  and  uld  exceptions  together, 

188. 
on  reference  of  new  exceptions,  188. 
when  to  fix  time  for  patting  in  farther  answer,  189. 
filing— in  what  time,  189,  190. 

effect  of  not  filing  in  time,  189. 
extending  time,  189. 

in  injunction  cases,  190.    . 
where  to  be  filed,  190. 
notice  of  filing,  190. 

necessary,  before  any  proceedings  can  be  had,  190, 
need  not  be  confirmed,  190. 
when  it  will  become  absolute,  190. 
exceptions  to,  190. 

may  be  filed  by  either  party,  190. 
time  for  filing, 

by  complainant,  190,  191. 

in  8  days  after  filing  of  report,  191. 
where  answer  is  reported  sufiicient,  191* 
in  injunction  cases,  191. 
where  he  wishes  to  amend,  191. 
by  defendant,  190,  191. 

within  8  days  after  notice  of  report  being 

filed,  190. 
before  patting  in  a  farther  answer,  190. 
wben  permitted  after  expiration  of  time,  190. 
Ibrm  of  exceptions  to  report,  191,  199. 

are  in  the  nature  of  special  demurrers,  191. 
to  be  settled  and  signed  by  counsel,  191. 
when  one  general  exception  not  sufficienti 

191. 
where  answer  is  reported  not  scandalous  or 

impertinent,  193. 
where  answer  is  reported  sufficient,  193. 
must  be  founded  on  objections  taken  before 
master,  193. 
filing  exceptions,  193. 
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EXCEPTIONS— c(m/mucrf. 

hearing  of,  172. 

when  to  be  had,  192. 
notice  of,  192. 

papers,  by  whom  furnished,  193. 
objections  not  raised  before  master,  192. 
referring  exceptions  back  to  master,  192. 
exceptant  confined^  to  exceptions,  192,  193. 
exceptions,  how  argued,  193. 
costs  upon,  193. 
to  further  anstoers,  196,  197. 

new  exceptions  do  not  lie,  196. 
2.  For  scandal  and  impertinence^  202. 

nature  of  scandal  and  impertinence,  202,  203. 

what  amounts  to,  202,  203. 
for  scandal,  may  be  taken  by  a  co-defendant,  203. 

but  not  for  impertinence,  203. 
for  impertinence,  when  irrelevant  matter  set  up  in  a  sufficient  an- 
swer, 177. 
must  be  supported  in  toto,  203. 
Jbrm  of,  203,  204. 

degree  of  certainty,  204. 
to  further  answer,  204. 
when  to  be  filed,  203. 
t  to  further  answer,  197,  204. 

how  taken,  203. 

in  connection  with  exceptions  for  insuiiiciency,  204. 
submission  to,  203. 

order  for  expunging  impertinent  matter,  204. 
referring,  204. 

if  for  impertinence  and  insufficiency,  must  be  referred  at  tame 

time,  204. 
master^s  report,  204. 

allowing  exceptions,  204. 

expunging  scandalous  or  impertinent  matter,  204. 
costs  of  reference,  204. 
order  for  attachment,  204. 
papers  necessary  on  hearing  of,  315. 
disallowing  exceptions,  204. 

is  final,  and  cannot  be  excepted  to,  204.  ' 

costs  of  exceptions  to  answer.     See  Costs. 
to  master*s  certificate  of  allowance  of  interrogatories  for  examination  of  per* 

ties,  486,  507. 
to  examination  of  a  party  in  master^s  office,  489. 
to  be  filed  with  master,  489. 
summons  upoui  489. 

need  not  be  filed  in  register's  office,  489. 
service  of,  489. 
in  form  simOar  to  exceptions  to  answer,  489. 
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EXCEPTIONS— c(m^intterf. 

to  be  looked  ioto  and  decided  by  master,  489. 
master's  certificate  npon,  489. 

proceedings  upon,  same  as  opon  a  report  on  exceptions  to  an  an- 
swer, 400. 
exceptions  to,  490. 

parties  confined  to  objections  taken  before  master,  490. 
to  proceedings  in  master^s  office^  543.     See  Master's  Omcc. 
EXCEPTIONS  TO  MASTER'S  REPORT, 
in  what  time  to  hefiled^  551. 

within  8  days  after  notice  of  report  filed,  551. 
must  be  before  report  is  made'^bsolote,  551. 

leave  to  file  afterwards  discretionary,  551. 
cannot  be  taken  before  report  is  filed,  551. 
form  o/",  551. 

should  conform  to  objections,  551. 
are  in  the  nature  of  special  demurrers,  552. 
should  point  out  the  error,  specifically,  552. 
effect  of  taking  but  one  exception  to  the  whole  report,  562. 
must  he  signed  by  counsel^  552. 
whcLt  reports  may  he  excepted  tOf  552. 
in  what  cases  J  and  upon  what  grounds,  exceptions  lie,  552. 
who  may  except,  553. 
argument  of  exceptions,  554. 

to  be  argued  in  same  manner  as  exceptions  to  a  report  on  exoepttom, 

554. 
what  counsel  may  be  heard  in  support  of  exceptions,  664. 

in  support  of  report,  554. 
what  OTidence  may  be  used,  554. 
overruling  exceptions,  555. 

confirms  report  absolutely,  555. 
to  report  of  good  title— effect  of,  550. 
hearing  cause  on  further  directions,  555. 
allowance  of  exceptions,  655. 

referring  it  back  to  master  to  review  his  report,  655. 
modifying  report,  by  court,  565. 

exceptions  may  be  allowed  in  part  and  orerruled  in  part,  656. 
to  a  report  of  good  title — eflfect  of,  566. 
EXECUTION,  WRIT  OF. 

nature  of  the  process,  441. 

how  issued,  441. 

not  to  be  altered  after  it  is  issued,  441.  , 

not  to  be  issued  in  blank,  442. 

when,  and  upon  what  decrees  to  be  issued,  442. 

against    corporations,    443.      See    CoRPOBATiONt— *DiSTBiiroAt— Se- 

QUESTRATION. 

against  heirs,  deyisees,  &c.,  444. 
against  lands  held  in  trust,  446. 
levy  necessary,  446. 
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EXECUTOR, 

vihen  a  competent  witness,  258,  361. 
appeal  by,  time  for  bringing,  407. 
when  receiTer  will  be  appointed  over,  663 
revivor  of  suit  by,  683,  683. 
against,  683,  684. 
EXHIBITS. 

when  to  be  filed  by  examiner,  289. 
consequences  of  omission,  289. 
copies  cannot  be  read,  289. 
examiner  will  lose  his  fees,  289. 
before  commissioners  under  a  commission,  304. 

how  endorsed,  304. 
abstracts  of,  to  be  famished  court  on  hearing,  314,  315. 


FEIGNED  ISSUES.    See  Issue  aT  Law. 
power  of  court,  in  awarding,  446,  463. 
drawing  up  and  settling,  463. 
service  of,  as  settled,  463. 
proceedings  in  court  of  law,  464. 
proceedings  in  chancery,  after  trial,  464. 
new  trial,  464. 

after  trial  of,  complainant  cannot  dismiss  bill,  465. 
upon  appeal  from  a  surrogate  to  a  circuit  judge,  484. 

FEES 

of  witnesses,  for  attending  before  examiner,  280. 

of  examiner,  upon  cross-examination,  286. 

of  circuit  judge,  on  appeal  from  a  surrogate,  436. 

FOLIO. 

definition  of,  45, 141. 

to  be  numbered  and  marked  in  margin  of  bill,  45. 
and  answer,  141. 
consequence  of  omission,  45,  141. 
FORECLOSURE. 

order  for,  how  opened,  596. 
FOREIGNER. 

answer  of,  how  taken,  154. 
FRAUD. 

a  ground  for  new  trial  of  issue  at  law,  457< 
FURTHER  ANSWER. 
proceedings  foTf  193. 
order  for^  193, 194. 

where  part  of  exceptions  are  OTermled,  194. 
when  to  be  entered,  194. 
when  answer  is  found  insufficient,  194. 
copy  of  taxed  bill  of  costs  to  be  served,  194. 
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FURTHER  AKSWERr-c0fKtniM({ 

order  to  take  bill  as  confessed,  194< 

order  for  attachment,  194.  ' 

proceedings  upon,  194* 
whin  to  he  filed^  194,  195. 

motion  to  extend  time  for  filing,  195. . 

not  to  be  made  till  time  has  expired,  195. 
may  be  filed  before  answer  reported  insoffioient,  195. 
in  an  injunction  cause,  195. 
form  oft  195. 

title  of,  195,  196. 

similar  to,  and  part  of,  original  answer,  196. 

should  not  repeat  first  answer,  190. 

unless  to  answer  amendments,  196. 
may  object  to  answer  particular  interrogatories,  196. 
when  it  is  an  answer  to  amendments  as  well* as  to  exceptions,  190. 
signing  and  filings  197. 
exceptions  to,  do  not  lie,  196. 

new  exceptions  after  amendment  of  bill,  197. 
referring  upon  old  exceptions,  196,  197. 

when  a  second  or  third  answer  is  referred,  196. 

in  what  time,  196. 
to  what  master,  198. 

if  found  insufficient,  master  to  Ax  time  for  putting  in  further  an- 
swer, 197. 
when  intended  as  an  answer  to  amendments  as  well  as  exceptions,  197. 

in  what  time  complete,  197. 
where  third  answer  is  insi^ficient,  198* 

reference  of,  on  the  old  exceptions,  198. 

order  of  reference  must  specify  exceptions  to  be  answered, 

196, 198. 
in  what  time  to  be  referred,  198. 
to  what  master,  198. 
proceedings  upon,  198. 
when  stayed,  198. 
master^s  report,  198. 

not  to  fix  time  for  potting  in  further  answer,  198. 
proceedings,  when  it  is  reported  insufficient,  198. 
order  for  attachment,  198. 
attachment,  198. 

proceedings  upon,  198,  199. 

not  suspended  by  excepting  to  report,  199. 
examining  defendant  on  interrogatories,   199.       See  Ex- 

AMINATlON — InTBRROOATORIBS. 

master^s  report  upon.     See  Examination. 
taking  bill  as  confessed,  SOI. 
FURTHER  DIRECTIONS, 
when  granted,  350,  351. 
reserring,  upon  retaining  bill,  with  liberty  to  proceed  at  law,  3SS. 

Vol.  I.  94 
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FURTHER  DIRECTIONS— c(m/»ntterf. 
in  what  decrees  reeerved,  338. 
effect  of  reeerving,  339. 
not  given  upon  motion,  350. 
Rectifying  decree  upon,  not  allowable,  350, 
as  to  decrees  by  consent,  351. 
after  trial  of  issne  at  law,  460. 
after  trial  of  an  action  at  law,  467. 
how  reserred,  556. 

only  in  decrees  and  decretal  orders,  558. 
when  cause  may  be  heard  upon,  558. 

only  upon  a  master's  general  report  made  under  a  decree  or  decretal 
order,  558. 

not  upon  a  separate  report,  559. 

when  reserved  till  after  the  coming  in  of  the  master^s  report,  cause  not 
to  be  set  down  upon,  until  report  filed,  559. 
cause  may  be  set  down  upon,  as  soon  as  master's  report  confirmed,  559. 
hearing  upon,  together  with  exceptions,  559. 
hearing  upon,  560. 
what  may  be  ordered,  upon,  562. 
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GRATIS  APPEARANCE,  81.     See  AppEABAHcr. 
GUARDIAN  AD  LITEM. 

how  appointed.     See  Appearakcb. 
process  against,  to  compel  an  answer,  89. 
must  put  in  answer  for  infant,  148. 

mode  of  putting  in.     See  Iitfant. 
how  to  sign  joint  answer  when  he  is  a  co-defendant  with  infant,  149. 
his  competency  as  a  witness,  256. 
on  appeal  to  court  of  errors,  same  as  in  court  below,  415. 
on  appeal  to  chancellor  from  surrogate,  428. 
on  appeal  to  circuit  judge  from  a  surrogate,  434. 
HABEAS  CORPUS, 

to  bring  up  defendant  on  an  attachment,  61.     See  Attachmikt. 
who  may  allow,  61. 

power  of  vice  chancellors,  61. 
limited  to  statutory  writs,  61. 
!  origin  of  chancellor's  power  upon,  &1. 
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HEARING, 

of  exceptions  to  master's  report  on  exceptions,  192. 
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HEARING— con/tntKi. 
of  the  cause. 

preliminary  proeeedingSy  312.  ^ 

notice  of  beariDg,  312. 
who  may  notice,  312. 

either  party  may  notice  appeals,  404. 
at  what  time,  312. 
for  what  day,  313. 
service  of,  312. 
note  of  issue,  313. 

setting  cause  down,  not  necessary,  312,  313, 
case  and  abbrcTiation  of  pleadings,  313. 
method  of  making  np  the  calendar,  313. 
papers  necessary  to  be  furnished,  314. 
hearing  on  plea  or  demurrer,  314. 
bill  and  answer,  314. 
bill,  answer,  and  replication,  314. 
pleadings  and  proofs,  314. 
appeal  or  re-hearing,  314. 

on  appeal  from  surrogate,  315. 
exceptions  to  master's  report,  315. 
pleadings  and  verdict  of  a  jury,  315. 
points,  315. 

by  whom  to  be  furnished,  315. 
draft  minutes  of  decree,  316. 
notice  of  motion  to  suppress  depositions,  316. 
motion  to  suppress.     See  Dspositionb. 
hearing  of  the  cause,  316. 

before  whom  to  be  had,  316. 
motion  to  suppress  depositions,  316. 

to  be  broQght  on  before  hearing  of  cause,  316. 
submissions,  317. 

course  of  proceeding  upon  the  argument,  317. 
on  hearing  upon  pleadings  and  proofs,  317. 

what  allegations  in  answer  to  be  proved,  317. 
two  defendants  setting  up  adverse  claims  317. 
on  plea  or  demurrer,  317. 
upon  appeal,  317,  404. 
on  exceptions  to  a  master's  report,  317. 

where  both  parties  except,  318. 
•a  bill  and  answer,  318. 
evidence  upon,  318. 
answer  to  be  taken  as  true,  319. 
hearing  upon  bill  and  answer,  dismissing  bill  upon,  319. 
private  hearing,  319. 
hearing  cause  out  of  its  order,  319. 
hearing  two  causes  together,  319. 
depoeitions  and  bill  in  cross  suit,  320. 
objeoting  to  juiiadictioD,  320. 
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KEAmSG—continued. 

objection  for  want  of  parties,  330.     See  Parties. 
ordering  caase  to  stand  oTer,  to  add  parties,  321. 
costo  of,  321. 

order  considered  as  made  by  consent,  322. 
cannot  be  appealed  from,  322. 
ordering  canse  to  stand  oyer  to  supply  proofs,  322. 
defJEtult  at  the  hearing,  323. 
dismissing  bill,  at.     See  DiSMiasnie  Bill. 
retaining  bill,  with  liberty  to  bring  an  action  at  law,  324. 
upon  bill  taken  pro  eonfesso^  369. 

defendant  entitled  to  notice  of,  372. 
or  decree  may  be  set  aside,  372. 
upon  appeal.     See  Appeal. 
of  motions,  573.     See  Motions. 
HEIR. 

time  for  ^>pea]ing  by,  407. 
enforcing  decree  against,  444. 
reTiving  suit  by,  682,  683. 
HUSBAND. 

when  bound  to  enter  a  joint  appearance  for  himself  and  wife,  82. 

when  he  must  enter  her  appearance,  though  she  was  not  serred,  82. 
must  put  in  a  joint  answer  for  himself  and  wife,  89,  160. 

unless  an  order  to  answer  separately  has  been  obtained,  88, 150. 
attachment  against  him  for  want  of  wife^s  answer,  82,  83. 
when  he  may  put  in  a  separate  answer,  82, 150. 

if  done  without  leare,  irregular,  151. 
has  a  right  to  appear  for  his  wife,  in  aU  cases,  83. 
may  be  appointed  guardian  ad  litem  of  his  wife,  85. 
if  wife  is  absent,  he  may  obtain  a  commission  to  take  her  answer,  89. 
when  he  may  obtain  an  order  for  wife  to  answer  separately,  89. 
when  he  may  sue  out  sequestration  against  her,  151. 
punished,  if  he  compels  wife  to  put  in  a  false  answer,  151. 
his  competency  as  a  witness  for  or  against  wife,  264. 


IDIOTS. 

appearance  by.    See  Appearance. 

answer  of,  how  compelled,  88.    See  Lunatics. 

competency  as  witnesses,  255. 
ILLITERATE  PERSONS. 

answers  of,  how  taken,  155. 
how  sworn  to,  155. 
form  of  jurat,  155. 
IMPERTINENCE.  » 

definition  of,  41, 101, 202. 

excepting  to  bill  for,  41. 
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IMPERTINENCE-con/muei. 
how  expunged  from  bill,  41. 
what  amoante  to,  41. 
in  sehedolee  to  answer,  what,  139,  140. 
in  plea,  waived  by  setting  it  down  for  argument,  174. 
in  answer. 

exceptions  for.     See  Excxptioiw. 
in  state  of  facts,  605. 

in  proceedings  before  the  master,  543.    See  MASTXR^e  Offick. 
in  papers  used  upon  motions,  674. 

may  be  expunged  by  court  without  a  reference,  674. 

what  will  be  considered,  674. 

costs  of  expunging,  674. 
in  affidaviU,  603. 
INCroENTAL  PROCEEDINGS,  566. 
INFANTS. 

subpcena,  how  served  on,  61. 
appearance  by.     See  Appearanob. 
.  guardian  ad  litem.     See  Appxaravcx. 
answer  of. 

by  whom,  and  how,  put  in,  86, 148. 

a  general  answer  usually  filed,  146. 

but  whenever  a  special  answer  necessary,  it  must  be  put  in,  85, 148. 

if  reported  scandalous  or  impertinent,  guardian  ad  litem  liable  for  costs, 
86,  148. 

how  compelled,  88. 

exceptions  to,  for  insufficiency  will  not  lie,  196, 149. 

must  be  sworn  to  by  guardian  ad  litem,  when  oath  necessary,  148. 

infant  not  bound  by,  149. 

how  to  be  signed,  149. 

form  of,  149. 

infant  may  apply  to  put  in  a  better,  160. 

considered  a  pleading  merely,  160. 

not  an  examination  for  the  purpose  of  discovery,  150. 

not  evidence,  either  for  or  against  him,  160. 

how  taken,  generally,  160. 
eannot  be  made  a  witness  against  himself,  160. 
may  put  in  a  new  answer  on  coming  of  age,  149,  334. 

how  far  privilege  extends,  149. 

application,  when  to  be  made,  160. 

what  affidavit  necessary,  160. 
his  rights  protected  by  court,  148. 
when  boond  by  decree,  334,  336. 
decree  against,  form  of,  334. 

giving  day  to  show  cause,  334. 

when  he  may  apply  to  be  relieved  against,  334* 
consequence  of  not  applying,  334. 

by  consent,  how  &r  binding,  373. 

not  in  general  made  without  a  refeienoe,  373. 
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INFORMATION, 
what  is  an,  34. 
rales  of  practice  upon,  34. 
INFORMATION  AND  BELIEF. 

method  of  answering  as  to,  132. 
IN  FORMA  PAUPERIS. 

appeal  to  chancellor  cannot  be  prosecuted,  388. 

to  court  of  errors,  when  allowed,  419. 
petition  for  leave  to  sue,  679. 

may  be  presented  before  bill  filed,  679. 
reference  to  master  to  inquire,  &c.  679. 
master's  report,  679. 
INJUNCTIONS. 

nature  and  uses  off  607. 
definition,  607. 
objects  of,  607. 
the  remedial  writ,  608. 
the  judicial  writ,  608. 
dififerent  kinds  of,  608. 
1.  Provisional f  608. 
preliminary f  608. 

should  be  prayed  for,  608. 
in  what  cases  granted,  608,  609. 
matter  of  discretion,  608. 

injury  should  be  pressing  and  delay  dangerous,  608. 
to  prevent  intrusions  on  public  property,  600. 
to  restrain  a  nuisance,  609. 
temporary^  610. 

when  granted,  610. 
continuing  provisional  injunctions ^  610. 

in  what  cases  continued  to  the  hearing,  610,  611. 

as  an  auxiliary  to  the  appointment  of  a  reeeirer,  611. 
when  on  condition  of  paying  money  into  court,  611. 
on  motion  to  dissolve,  610. 
effect  of  continuing,  618. 
d.  General  injunction,  612. 

how  long  it  continues  in  force,  612. 
at  what  time  it  may  be  granted,  613. 
notice  of  application  for,  when  necessary,  612. 
3.  Perpetual  injunction,  613. 

forms  part  of  decree  made  at  the  hearing,  613. 
in  what  cases  granted,  613,  614. 

must  be  no  doubt  in  the  case,  614. 
only  granted  at  the  hearing,  616. 
in  what  cases  injunctions  granted,  616. 
bill  to  be  first  filed,  616. 

when  filing  petition  sufficient,  616. 
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mast  be  prayed  for,  37,  615. 

80  if  a  temporary  injanction  is  wanted,  37. 
how  prayed  for,  615. 

prayer  for  general  relief  not  sufficient,  37,  615. 
upon  petitions,  616. 
on  an  amended  bill,  617. 
on  asuppemental  bill,  617. 
to  stay  proceedings  at  law  against  receivers,  74* 
what  oath  to  bill  necessary,  617. 

to  a  creditor's  bill,  617. 
to  compel  deliyery  of  mortgaged  premises,  after  a  decree,  441. 
to  restrain  trespasses,  &c.,  618. 
to  stay  proceedings  at  law  against  sequestrators,  74. 
a  second  injunction — when  refused,  618. 

while  first  is  in  force,  616.  ^ 

where  an  application  for,  has  been  refused,  618. 
where  it  has  been  dissolTcd,  618. 
not  granted  where  right  of  party  is  doubtful,  618. 
nor  while  plea  or  demurrer  is  pending,  618. 
not  to  stay  proceeedings  in  this  court,  619. 
against  what  persons  granted — 

in  genera],  not  against  persons  not  parties,  619, 
exceptions  to  this  rule,  619. 
form  oft  620. 

how  prepared  and  signed,  620. 
must  be  signed  and  sealed  by  register  or  clerk,  620, 
should  be  clear  and  explicit  on  its  face,  620,  621. 
Aoto  obtained,  and  issued,  621. 
what  officers  may  grant,  621. 

when  application  must  be  made  to  chancellor,  621,  622, 
second  application,  022.  . 
security,  622. 

methods  of  applying  for,  623. 
ex  parte  applications,  623. 

may  be  made  before  defendant  has  a^ipeared,  623, 
but  not  af^er,  623. 

unless  it  be  a  gratis  appearance,  81. 
applications  upon  notice,  623. 

after  defendant's  appearance,  necessary,  623. 

unless  danger  imminent,  623. 
to  suspend  banking  business,  623. 
may  be  opposed  on  the  merits  as  contained  in  bill,  623, 
when  affidavits  may  be  read  in  opposition,  623. 
applications  upon  orders  to  show  cause,  624. 

when  orders  to  show  cause  directed  by  vice  chancellors,  624. 
service  of  bill  and  .order,  on  defendants,  624. 
when  a  temporary  injunction  may  be  allowed  in  meantimei 
624. 
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application  to  court  for  order  to  ahow  eanae,  624. 

service  of  copy  order,  ^.,  634. 
reading  affidavits  in  opposition  to  applications,  684. 
methods  of  aOowing,  635. 
order  for,  635. 

may  be  discharged  for  irregularity,  635. 
issuing  writ,  635. 

register  or  clerk,  not  to  issue  if  irregular,  685. 
to  stay  proceedings  at  law,  636. 

1.  Where  cause  is  not  at  at  issue,  696. 

8.  Where  the  cause  is  at  issue,  and  before  trial,  686. 

3.  After  verdict,  637. 

4.  After  judgment,  637. 

bond  or  deposit,  637. 
dispensing  with  deposit,  638. 

can  only  be  done  by  court,  438. 
sufficiency  of  sureties,  638. 
acknowledgment  of  bond,  688. 
I>aying  oyer  money  deposited,  688. 

5.  After  verdict  in  ejectment,  639. 

damages  on  dissolution  of,  639. 

6.  To  stay  proceedings  at  law  because  of  fiwid,  639« 

bonds  to  be  filed,  639. 

when  to  be  prosecuted,  639. 
powers  and  duty  of  master,  in  allowing  injunction,  (K)9. 
service  o/*,  631. 

upon  whom,  and  how,  to  be  served,  631. 

should  not  be  made,  without  serving  subpcsna,  631. 

thisnrregularity,  when  to  be  taken  ad? antage  of,  633. 
how  waived,  633. 
to  stay  proceedings  at  law,  633. 
wheu  dispensed  with,  631. 
effect  of,  633. 

must  be  obeyed,  though  irregularly  issued,  638,  63d. 
operates  from  the  time  order  is  made,  633. 
as  to  persons  not  defendants  in  suit,  639. 
when  issued  upon  a  creditor's  bill,  633. 
upon  an  interpleading  bill,  633. 
breach  of,  638. 

what  is  a  sufficient  service,  or  notice  of  writ,  633. 
who  may  commit  a  breach,  634. 
what  acts  will  constitute,  635. 
where  injunction  directs  a  thing  to  be  done,  636« 
how  punished,  636.     See  Vol.  11.  Cohtempta. 
dissolving. 

1.  Motion  to  dissolve  on  bill.  637. 
must  be  on  notice,  637. 
for  not  delivering  copy  biU,  637. 
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because  bill  not  properly  verified,  637. 
for  not  serving  subpoena,  637. 
3.  Motion  to  dissolve  on  bill  and  answer,  638. 
within  what  time  to  be  made,  638. 
whether  necessary  that  all  the  answers  be  in,  639. 
upon  what  grounds  it  may  be  made,  639. 
want  of  due  diligence,  639. 
not  for  defect  in  bond,  640. 
nor  for  neglect  to  serve  injunction  and  subpoena  on  some  of 

the  defendants,  640. 
upon  obtaining  discovery,  640. 
as  to  sufficiency  and  effect  of  answer,  640. 

will  not  be  dissolved  unless  defendant  denies  all  the  equity  of 
the  bill,  640. 
what  denial  will  be  sufficient,  640. 
nor  if  court  sees,  from  answer,  good  cause  for  retaining  it,  640. 
answer  safficient  if  it  disproves  facts  stated  in  bill,  641. 
answer  of  corporation,  how  to  be  verified,  641. 
answer  must  be  sworn  to,  641. 
although  oath  waived,  641. 

effect  of,  where  bill  is  sworn  to  by  several  complainants, 
641. 
affidavits,  &c.  upon  motion,  641. 
cause  against  dissohingf  642. 

that  equity  of  bill  is  not  denied,  642* 
that  a  replication  has  been  filed,  642. 
affidavits,  47,  48. 
exceptions  filed,  642. 
hearing  of  motion  to  dissolve,  643. 

facts  in  answer  alone  to  be  regarded,  643. 

dissolving,  643. 

ordering  it  to  be  continued  to  the  hearing,  643. 

usual  in  cases  of  waste,  643. 
when  an  inquiry  by  a  master  will  be  directed,  043. 

or  an  issue,  or  an  action  at  law,  643. 
renewing  motion,  644. 
when  motion  unnecessary,  644. 

where  injunction  is  awarded  until  coming  in  of  answer,  644< 
where  bill  of  interpleader  is  dismissed,  644. 
reviving  and  continuing, 
reviving,  644. 

when  directed,  and  for  what  causes,  644|  645i 
continuing,  645. 

either  provisionally  or  permanently,  645. 
when  continued  permanently  by  decree,  645« 
discharging,  for  irregularity,  646. 
how  affected  by  appeal,  393. 
not  discharged  by  abatement  of  suit,  677. 

Vol.  L  95 


754  INDEX. 

ISJVNCTlOHsS-^ontinued, 

obtained  until  answer,  will  fall  on  allowing  plea,  121. 
to  disBoWe,  defendant  may  appear  gratis,  81. 
INJUNCTION  MASTERS. 

in  what  cases  authorized  to  allow  injunctions,  621. 
when  vice  chancellor  is  absent,  621. 

or  resides  more  than  20  miles  from  clerk's  office,  621. 
in  1st  circuit,  whether  vice  chancellor  is  present  or  absent,  621. 
to  suspend  banking  business,  &c.  621,  622. 
when  injunction  will  produce  irreparable  injury,  621. 
authorized  to  allow  ne  exeats f  649. 
method  of  allowing,  649. 
INQUIRIES 

in  master's  office — 
subjects  of 

usually,  ekher  as  to  persons  or  facts,  516. 
when  directed  as  to  questions  of  law,  516. 
as  to  heirs,  next  of  kin,  and  persons  of  a  class,  516. 

advertisement  for  parties  to  come  in,  517.     See  Adtebtise- 

MEirr. 
time  for  parties  to  come  in,  517,  518. 

petition  by  party  for  leave  to  come  in,  after  report  made, 
518. 
contribution  to  costs,  519. 
as  to  legacies  and  annuities,  519. 
as  to  titles,  519. 

state  of  facts  not  necessary,  520. 
abstract  of  title,  520. 

summons  on  leaving,  520. 
production  of  title  deeds,  520. 
master's  report,  520. 

if  title  defective,  must  specify  particulars,  520. 
INSTRUMENTS  IN  WRITING. 

proving  at  the  hearing,  309. 
INTERESSE  SUG. 

examination  of  a  party  pro  interesse  suo. 

under  a  sequestration.     See  Sequestration. 
examination  of  a  party  pro  interesse  suo  under  a  sequestration.     See  Sc- 

QUBSTRATION. 

INTEREST, 

when  allowed  upon  appeal,  by  way  of  damages,  505. 

when  allowed  upon  reference  to  take  accounts,  514. 
making  rests,  514. 

computing,  in  master's  office,  515. 

rules  respecting,  515, 516. 

up  to  what  time  computed,  516. 

making  rests,  516. 
INTERLOCUTORY  APPLICATIONS,  565.  ^ 
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affidavit  to  be  annexed  to,  47.     See  Bill. 
injunction  upon,  stays  all  proceeding,  633. 
INTERPRETER, 

to  take  answer  of  a  foreigner,  154. 
incompetency  as  a  witness,  268. 
on  examination  of  witness  before  examiner,  285. 
order  for,  how  obtained,  285. 
oath  to,  285. 
on  execution  of  commission  to  examine  witnesses,  301,  303. 
INTERROGATORIES, 
in  bill.     See  Bill. 

to  defendant  brought  up  on  attachment,  60.     See  Attachment. 
to  party  examined  pro  irUereise  suOj  73. 

examining  defendant  upon,  for  discovery,  on  overruling  plea  as  false,  125. 
on  third  answer  reported  insufficient,  199. 
when  to  be  exhibited,  199. 
form  of,  199,  200. 

may  be  either  written  or  viva  voce,  200. 
service  of  copy,  199. 
how  objected  to,  200. 
answers  to,  199,200. 

adding  new  ones,  after  master^s  report  of  insufficiency  of  examina- 
tion, 201. 
for  examining  witness  before  examiner,  not  used,  281. 
for  examining  witnesses  upon  a  foreign  commission,  299. 
examining  parties  upon,  before  master,  485.     See  Master's  Office. 
for  examining  party  as  a  witness  before  master,  after  decree,  where  he  has 

been  previously  examined,  498. 
for  re-examining  a  witness  before  master,  498. 
for  examining  witnesses  before  a  master,  501,  502. 
parties  on  a  reference  to  take  accounts,  507. 
how  prepared,  507. 
must  be  settled  by  master,  507. 
certificate  of  allowance,  507. 
claimant,  as  to  his  claim,  522. 
IRREGULARITY, 
what  is. 

husband  answering  separately  from  wife,  without  leave,  151. 
answer  of  husband  and  wife  not  sworn  to  by  both,  96. 
in  service  of  notice  of  examination  of  witnesses,  how  waived,  279. 
consented  to,  or  waived,  cannot  be  objected  to  on  appeal,  396, 
in  approval  of  appeal  bond,^how  waived,  402. 
in  trial  of  issue  at  law,  a  ground  for  new  trial,  458. 
in  entering  orders,  effect  of,  588. 

how  waived,  589. 
in  issuing  injunction,  how  waived,  626. 
cause  for  discharging  order,  625. 
wiU  not  justify  a  party  in  disregarding  it,  632. 
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in  service  of  injanction,  631. 
when  to  be  objected  to,  632. 
how  waived,  632. 
discharging  injanction  for,  646. 
ISSUES  AT  LAW— unier  act  of  1839. 
order  for,  446. 

filing  copy  of,  447. 
noticing  cause  for  trial,  447. 
neglect  of  party  to  appear,  447. 
reference  to  a  master  to  settle  issue,  447. 

to  fix  upon  county  for  trial  of,  447. 
form  of,  how  changed,  455. 
filing  copy  order,  and  master's  report,  448. 
in  what  court  to  be  tried,  446. 
admissions,  448. 
production  of  papers,  448. 
examination  of  parties,  449. 
special  jury,  450. 
view,  450. 

defendant  must  name  an  attorney,  450. 
judge  bound  to  try,  450. 
proceedings  upon  trial,  451. 

examination  of  witnesses,  451. 

when  witnesses  may  be  called  by  judge  himself,  451. 
new  witnesses,  452. 
reading  depositions  in  the  cause,  452. 

testimony  taken  on  a  former  trial  of  issue,  453. 
depositions  taken  de  bene  esse,  453. 
who  may  attend  trial  of,  454. 
minutes  of  court  below  to  be  sent  to  this  court,  454. 
judge's  certificate,  454. 
new  trial, 

when  to  be  applied  for,  454. 
how  to  be  applied  for,  454. 

to  whom  application  to  be  made,  455. 
when,  and  for  what  reasons  granted,  456. 

verdict  contrary  to  weight  of  evidence,  456. 
surprise,  457. 
new  evidence,  457. 
absence  of  a  material  witness,  458. 
misdirection  of  judge,  458. 
misconduct  of  jury,  458. 
irregularity  in  the  trial,  458.  ' 
improper  reception  or  rejection  of  testimony,  459. 
where  verdict  affects  the  inheritance,  459. 
how  many  trials  vnll  be  granted,  459,  460. 
not  granted  of  course,  though  judge  certifies  he  is  diesatisfied  with 
▼erdict,  46Q. 


' 
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costs  of  motion  for,  462. 

effect  of  verdict  on  the  first  trial,  upon  the  second  trial,  460. 
further  directions,  460. 
costs  of,  462.     See  Fcionid  Issuks. 
appeals  from  orders  respecting — when  a  stay  of  proceedings,  390,  303. 


JOINDER  OP  DEFENCES, 
in  what  cases  allowed,  173. 

if  each  defence  relates  to  a  distinct  part  of  bill,  173. 

this  mast  be  so,  not  only  in  words  bat  in  substance,  174. 
method  of  joining  defences,  173,  174. 
JUDGMENT, 

staying  proceedings  after,  627. 
JURAT, 

to  bill, 

form  of,  44. 

should  not  be  in  the  form  of  a  separate  affidavit,  46. 
to  answer, 

must  state  substance  of  oath,  144. 
placed  at  foot  of  answer,  144. 
in  case  of  several  defendants,  145. 
may  be  in  past  tense,  145. 

stating  that  defendant  swore  to  trath  of  facts  in  answer,  145. 
stating  that  defendants  were  duly  sworn,  145. 
to  answer  of  an  illiterate  person,  155. 
open  to  objection  at  all  times,  170. 
to  affidavits,  603. 
JURISDICTION, 

clause  of,  in  bill,  36. 
most  appear  from  bill,  30. 
cannot  be  conferred  by  consent,  30. 
amount  necessary  to  confer,  39. 
objection  to,  may  be  raised  by  plea,  115. 
at  the  hearing,  320. 
JUST  ALLOWANCES.    See  Accouirrs. 
JUSTICES  OP  THE  PEACE, 
may  take  affidavits,  607. 


KNOWLEDGE, 

method  of  answering  as  to,  139. 
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LETTERS  ROGATORY.     See  Commission. 
LIEN 

of  decrees,  apoa  defendant's  property,  347. 
ceases  after  ten  years,  347. 

does  not  commence  unless  docketed  in  coanty  clerk's  office,  348. 
when  it  commences  at  time  of  docketing,  348. 
when  from  time  of  perfecting,  348. 
LIMITATIONS,  STATUTE  OF, 

plea  of,  when  to  be  sworn  to,  118. 
will  ran  pending  an  abatement,  678. 
LUNATICS. 

subpoena,  how  served  on,  53. 
appearance  by.     See  Appearance. 
answer  of,  how  compelled,  88. 

by  proceedings  against  committee,  89. 
is  similar  to  that  of  an  infant,  154. 
must  be  sworn  to  by  committee,  154. 
application  by  committee  to  be  appointed  guardian,  154. 
when  another  person  will  be  appointed  guardian,  154. 
not  received  without  oath  and  signature,  154. 
competency  as  witnesses,  255. 
when  a  receiver  of  his  estate  will  be  appointed,  665. 

M 

MARRIAGE, 

when  an  abatement  of  suit, 

by  a  female  complainant,  675. 
by  a  female  defendant,  676. 

if  a  suit  abated  by,  and  revired  before  cross  bill  filed,  it  loses  its  priority, 

679. 
suit  abated  by,  cannot  be  revived  by  petition,  680. 
MARRIED  WOMEN. 

subpcena,  how  served  on,  50. 
when  husband  is  abroad,  83. 
when  relief  is  sought  out  of  her  separate  estate,  154. 
appearance  by.     See  Appearance. 
answer  of,  how  to  be  put  in,  83. 

attachment  against  husband  and  wife  for  want  of,  83. 

against  husband  alone,  83. 
when  husband  may  answer  separately,  83. 
where  wife  refuses  to  join  with  him,  83. 
where  she  lives  separate  from  him,  83. 
or  is  not  under  his  control,  83. 
he  must  apply  to  court  for  leave,  83: 
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when  order  may  be  obtained  after  answer  put  in,  83. 
how  compelled,  88. 
must  be  put  in  by  husband,  150. 
unless  order  to  answer  separately  is  obtained,  150. 
when  this  allowed,  150. 

on  application  of  husband,  150,  151,  153. 
ofwife,  151, 152. 
of  the  oomplainant,  152. 
application  must  be  on  notice,  152. 
if  put  in  separately  without  leave,  it  may  be  taken  from  the  file,  152. 

when  not,  152. 
when  her  separate  answer  may  be  compelled,  151,  n,  (g). 
when  sued  by  husband,  152. 
rights  and  liabilities  when  she  answers  separately,  152. 

her  answer  evidence  against  herself,  153. 
must  be  full,  352. 

but  she  need  not  expose  herself  to  a  forfeiture,  152. 
nor  disclose  her  separate  estate,  unless  in  a  case  where  court  may  de- 
cree against  it,  152. 
need  not  expose  her  husband  to  a  charge  of  felony,  153. 
not  evidence  against  husband,  153. 
joint  answer  of  husband  and  wife,  153. 

must  be  sworn  to  by  both,  154. 
commission  to  take  her  oath  to,  may  be  obtained  by  husband,  if  she  is 

out  of  the  state,  153. 
when  relief  is  sought  out  of  her  separate  estate,  she  may  answer  sepa- 
rately, 154. 
publication  of  order  to  appear  against,  154. 
dismissal  of  bill  in  name  of,  against  husband,  226. 
competency  of,  as  witness  for  or  against  husband,  264. 
decree  against — when  bound  by,  335. 
how  relieved  against,  335. 

may  petition  for  re-hearing,  after  husband^s  death,  370. 
may  make  an  affidavit  for  ne  exeat  against  husband,  650. 
ne  exeat  not  issued  against  a  feme  covert,  administratrix,  652. 
cannot  demur  separately,  without  leave,  108. 
MARKING  PAPERS. 

submitted  for  decision,  317. 
on  hearing  before  vice  chancellor,  385. 
in  opposition  to  motions,  385. 
upon  motions  or  petitions,  574. 
MASTER. 

when  not  authorized  to  approve  an  appeal  bond,  401. 

duties  of,  468. 

his  competency  to  act,  468. 

his  oflice,  how  far  local,  469. 

requires  residence  in  county  for  which  he  was  appointed,  469. 
may  act  as  such,  in  any  part  of  the  state,  469. 
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may  finish  reference  or  sale,  after  his  term  expires,  469. 

reference  to.     8ee  RErciiENCE. 

to  fix  time  and  place  of  hearing  before  him,  471. 

not  to  allow  solicitor  to  fix  time  and  place,  473. 
most  fix  time  for  service  of  sammons,  473. 

should  not  allow  solicitor  to  do  so,  473. 
his  certificate, 

of  want  of  doe  diligence  on  reference,  477. 
of  default  in  producing  papers,  483. 
of  party  having  cleared  his  contempt,  483. 
of  allowance  of  interrogatories  for  examination  of  parts,  485. 
excepting  to  it,  486. 

form  of  exceptions,  486. 
if  exceptioi^s  disallowed,  certificate  not  necessary,  486. 
upon  exceptions  to  examination  of  party,  489. 

form  of,  when  examination  found  sufiicient,  489. 

if  foand  insnfilcient,  should  ^x  time  for  putting  in  further  ex- 
amination, 489.  ^ 
should  specify  what  interrogatory  is  not  sufficiently  answered, 
489 
complainant  may  add  new  interrogatories,  490. 
must  be  file,  489. 
notice  of  filing,  489. 

if  not  excepted  to  in  8  days,  becomes  absolute,  489. 
exceptions  to,  490. 

parties  confined  to  objections  taken  before  master,  490. 
that  commission  is  necessary,  to  take  testimony  to  be  used  before  him» 
501. 
cannot  be  excepted  to,  501. 
of  allowance  of  interrogatories  for  examination  of  party  on  taking  ac- 
counts, 507. 
cannot  be  excepted  to,  507. 
of  settlement  of  conTcyances,  541. 
must  be  filed,  543. 
need  not  be  confirmed,  543. 
may  be  excepted  to,  543. 
of  i^pointment  of  new  trustees,  543. 
in  nature  of  a  separate  report,  545. 
his  deed  upon  sales  under  decree,  531. 

power  and  duty  in  allowing  injunctions  to  stay  proceedings  at  law,  639. 
authorized  to  administer  oaths,  004, 605. 
MASTER'S  OFFICE. 

proceedings  in,  468. 

subjects  of  reference,  468. 

competency  of  master  to  act,  468.    See  MAsrftit — Referihcb. 

fixing  time  and  place  of  hearing,  471. 

leaving  copy  of  decree  or  order  of  reference,  in,  471. 
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MASTER'S  OFFICE— con<fntt«i. 
sutntnons* 

nature  and  form  of,  47S« 

always  peremptory,  473. 
underwriting,  473. 

shonld  not  be  issaed  until  decree  brought  in,  473. 
time  of  serTice  to  be  fixed  by  master,  473. 

to  be  specified  at  foot  of,  474. 
service  of,  473. 

personal,  not  neoessary  to  bring  party  into  contempt,  474. 
prosecution  of  the  decree  or  order  of  reference^  474. 
in  general  belongs  to  party  obtaining  it,  474. 

if  he  neglects  to  proceed,  defendant  may  apply  to  court  for 

leave  to  prosecute,  475. 
for  want  of  due  diligence,  master  may  commit  prosecution  to 
the  other  party,  475. 
notice  of  application  to  master  necessary,  475. 
or  a  summons  to  show  cause  may  be  obtained,  475. 
when  master^s  certificate  of  want  of  due  diligence  suffi- 
cient, 475. 
master^s  decision  not.  conclusive,  475. 
court  may  be  applied  to,  475. 
regulating  course  of  proceedings^  470. 
right  to  proceed  dedie  in  diem^  470. 
when  master  may  proceed  es  parte,  477. 
when  further  directions  as  to  proceedings  may  be  given,  470. 
parties  entitled  to  attend  the  master.  All, 

to  be  specified  by  master  on  return  of  the  first  sunmions,  470,  477. 
general  rule  respecting,  477. 
persons  entitled  to  real  or  personal  estate,  478. 
trustees,  478. 
executors,  478. 
persons  having  charges,  478. 
creditors,  478. 
quasi  parties,  479. 
on  bill  taken  pro  confesso,  479. 
right  of  parties  to  take  copies,  479. 
mode  of  correcting  master's  decision,  as  to  parties,  479. 
production  of  documents,  480. 
when  and  how  directed,  480. 
summons  for,  481. 
further  time  for  producing,  489. 
application  to  court  for  inspection,  483. 
how  compelled,  483. 

by  application  to  court  to  punish  party  for  contempt,  483. 
foundation  for 

affidavit  of  de&ult,  483. 
master's  certificate  not  sufficient,  483. 
on  reference  as  to  title,  530. 
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MASTER'S  OFFlCK—corUinued. 

application  for  re-deliTery  of  docaments,  464. 
examination  of  parties.     See  Ezamimation. 
evidence,  493.     See  Eyidkncz. 
state  of  facts.     See  State  of  Facts. 
taking  accounts^  605.     See  Accovmts. 
computing  interest ,  516.     See  Ihtbrsst. 
inquiries,  516.     See  Ikquiries. 
claims.     See  Claims. 

sales  of  property,  535.     See  Sales  under  Decrees. 
settlement  of  deeds,  541. 
method  of  settling,  541. 
certificate  of  master — ^form  of,  541. 
must  be  filed,  542. 
need  not  be  confirmed,  543. 
may  be  excepted  to,  542. 
appointment  of  new  tmstees,  542. 

state  of  facts,  and  proposal,  necessary,  542. 

must  be  supported  by  affidayit,  542. 
master's  report,  543. 

not  directed  if  trustees  have  power  to  appoint,  542. 
scandal  and  impertinence,  54d. 
nature  of,  543. 

exceptions  may  be  filed  before  master,  543. 
when  to  be  filed,  543. 
summons  to  proceed  upon,  543. 
if  disallowed,  decision  final,  543. 

but  party  may  insist  on  the  impertinence  at  the  hearing, 
&c.  543. 
for  impertinence  in  depositions,  apart  from  scandal,  not  al* 
,  lowed,  543. 

master^s  report.     See  Report  of  Master. 
MASTERS'  SALES.    See  Sales  under  Decrees. 
MERITS,  AFFIDAVIT  OF. 

to  open  decree  of  foreclosure,  596. 

when  it  may  be  made  by  solicitor,  596. 
must  state  nature  and  substance  of  defence,  602. 
MINUTES  OF  COURT. 

papers  to  be  entered  in,  upon  the  hearing,  315,  385. 
may  be  corrected,  on  motion,  315,  385. 
papers  in  opposition  to  motion,  when  to  be  entered  in,  385. 
certified  copy  of,  evidence  of  what  papers  were  used,  on  hearing,  385. 
to  be  annexed  to  petition  of  appeal,  411. 
on  trial  of  issue  at  law,  to  be  sent  to  this  court,  454* 
papers  used  on  motions,  to  be  entered  in,  574. 
papers  in  opposition,  575. 

when  to  be  entered,  though  not  read,  575. 
MONTH. 

when  to  be  construed  to  mean  calendar  month,  586. 
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MORTGAGE. 

upon  sale  nnder  decree  of  foreolosure,  mast  be  recorded  before  master  exe- 

CQtes  deed,  531. 
receiver  on  bill  to  foveclose,  660. 
MOTIONS. 

nature  and  kinds  of,  566. 
by  whom  they  may  he  made^  566. 
notions  of  course,  566. 
special  motions. 
nature  of,  567. 
em  parte  applications,  M7. 

what  may  be  eflfected  by,  567,  568. 

when  they  may  be  made  to  masters  or  other  officers  of  court,  568. 

how  to  be  supported,  568. 

must  be  made  at  a  special  or  general  terai  of  court,  568. 

unless  in  case  of  emergency,  568. 
have  a  preference  in  hearing,  568. 
motions  upon  notice,  568. 

when  to  be  made,  568,  569. 

when  they  stand  over,  569. 

what  motieoe  have  the  preference^  569. 

must  be  made  on  day  noticed  for,  569. 

when  notice  may  be  given  for  any  day  in  term,  569. 

notice  of, 

when  necessary,  569. 

in  genera],  in  all  cases,  if  party  has  appealed,  569,  570. 
exceptions,  569. 
form  of,  570, 

how  entitled,  570. 

must  be  dated,  and  signed  by  solicitor,  570. 
to  whom  addressed,  570. 
method  of  stating  time  and  place,  570. 
must  specify  the  order  asked  for,  570. 
prayer  for  general  relief,  570. 
may  include  several  objects,  570. 

ehonld  specify  what  papers   motion  will  be  founded  on, 
570. 
line  of  notices — how  computed,  571. 
service  of,  571. 
time  of,  571. 
if  party  appears  to  oppose  on  the  ground  of  «hort  notiee, 

costs  not  allowed,  571. 
mode  of  serving,  571. 

when  personal  service  on  party  necessaiy,  57S, 
serving  papers  in  connection  with  notice,  573. 
affidavit  of  service,  573. 
admission  ef  service,  573.    . 
hearing  of^  573. 
times  for,  573. 
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MOTIONS— cem«inii«i. 

ex  parte  mbtiont  to  hare  preferenoe,  673. 
ooune  of  prooeedinga  upon,  574. 

order  in  which  coonaei  are  to  be  heard,  574. 
where  two  counsel  are  employed  on  same  aide,  574. 
aobmitting  motion,  574. 
papers  how  to  be  marked,  574. 

should  not  be   scandalous  or  impertinent,  574.      See  Sciv- 

DAL — ^IsiPBKTIirBIICB. 

papers  in  opposition  should  be  filed,  575. 

when  they  should  be  eatered  in  minutes  and  marked  an 
read,  575. 
costs  ofi  575. 

of  opposing,  576. 
of  appearing  to  Oppose,  576,  577. 
what  may  he  effected  by  motions,  577. 
MULTIFARIOUSNESS, 
definition,  40. 

bill  should  not  be  multifiuioos,  40. 
renders  a  bill  demurrable,  40. 
demurrer  to  bill  for,  not  oYerruled  by  answer  denying  confederacy,  108. 


N 


NAMES  OF  WITNESSES. 

to  be  furnished,  on  examination  by  an  examiner,  380. 
on  examination  before  a  vice  chancellor,  901. 
NE  EXEATS, 

their  nature  and  uses,  647. 
when  and  how  applied  for,  and  allowed,  648. 
must  be  upon  bill  filed,  648. 
in  general,  prayed  for,  in  bill,  37. 
at  what  time,  648. 
if  necessity  for  it  exists  when  bill  filed,  it  should  be  prayed  for,  87. 

otherwise  not,  37. 
where  necessity  arises  in  the  progress  of  the  soil,  it  may  be  apj^ed  for 

by  petition,  648. 
subpoena  need  not  be  serred,  648. 
may  be  granted  in  connection  with  injunction,  648. 
notice  of  application,  when  necessary,  649. 
by  whom  allowed,  649. 
second  applioation  prohibited,  649. 
may  be  applied  for  either  upon  an  affidavit  or  petition,  649. 
affidavit, 

must  be  entitled  in  suit,  649. 
cannot  be  made  before  bill  filed,  649. 
what  it  must  state,  649,  650.' 
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NE  EXEATS-^corUinued. 

by  whom  to  be  made,  660. 
petition,  650. 
allowance^  650. 

by  the  chancellor,  or  a  vice  chancellor,  651. 
certificate  by  a  master,  651. 
order  for,  651. 
marking  unit,  651. 

in  %Dhat  cases,  and  against  whom,  granted^  651. 
upon  what  demands,  653,  653. 

in  general,  only  upon  an  eqaitable  demand,  652. 

exceptions,  652. 
debt  must  be  certain  in  its  nature,  653. 

and  due,  653. 
upon  a  bill  by  wife  for  alimony,  653. 
not  where  equity  of  bill  is  doubtful,  653. 
as  to  demands  arising  abroad,  653. 
service  of,  and  bonds  upon,  654. 

may  be  served  before  subpoena,  51. 
discharging, 

upon  giving  security,  655. 
upon  bill  only,  655. 
for  neglect  to  serve  bill,  655. 
upon  bill  and  answer,  655. 
causes  for  discharging,  656. 
affidavit  annexed  to  bill,  to  prevent,  47. 
upon  defendant's  appearing  gratis,  61. 
NEW  TRIAL, 

of  issue  at  law.    See  Issue  at  Law. 
of  feigned  issue.     8ee  that  title. 
of  an  action  at  law.     See  that  title. 
NISI, 

orders,  time  of,  587,  593. 
how  granted,  592. 
when  to  be  served,  593. 
in  what  cases  granted,  593. 
time  upon,  how  computed,  599. 
how  made  absolute,  593,  593. 
NOTE  OF  ISSUE.    See  Heabino. 
NOTES, 

use  of,  by  witness,  when  allowed,  389. 
NOTICE, 

of  all  proceedings  after  defendant's  appearance,  most  be  given  to  him,  379, 

569. 
of  appeal.    See  Appeal. 

of  proceedings  in  master's  office,  must  be  given  to  defendant,  479. 
of  motion.     See  Motions. 
of  orders,  when  necessary,  590. 
of  order  to  produce  witnesses,  effect  of  serving  upon  agent,  591. 
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NOTICE— confimi«i. 

to  be  endorsed  apon  orders,  691. 

of  application  for  injunolioii,  613. 
for  no  exeat,  649. 
NUISANCE, 

when  restrained  by  preliminary  injonction,  609 
NUNC  PRO  TUNC. 

clause  in  decree,  340. 

entering  decree,  341,  342,  405. 
in  coart  of  errors,  421. 

filing  replication,  252. 

enrolment  of  decree,  343. 

filing  of  appeal  bond,  403. 

entering  orders,  585. 


o 

OATH, 

to  answer^  waiver  of,  36. 

will  not  dispense  with  signature,  96. 
to  biU,  44. 

when  necessary,  44. 
by  whom  to  be  made,  45. 

bni  by  corporation,  45. 

by  an  agent.     See  Agbnt. 

by  an  attorney.     See  ATToamT. 
form  of,  44,  45. 
jurat,  44, 45. 
to  answer  of  husband  and  wtfe — 

must  be  by  both,  96. 
to  plea — 

when  necessary,  117. 

when  it  is  of  matters  in  pais,  117,  118. 

whenoTer  plea  accompanied  by  an  answer,  118. 

of  statute,  requiring  averments  to  bring  defendant  within  it,  118. 

necessary,  although  answer  on  oath  waived,  118. 

not  waived  by  setting  plea  down,  118. 
when  not  necessary, 

in  pleas  to  jurisdiction,  118. 

or  in  pleas  in  disability  of  complainant,  118. 

or  of  matter  of  record,  &c.,  118. 

or  to  a  mere  averment  of  identity,  118. 
when  it  need  not  be  positive,  118. 
consequences  of  omitting,  118. 

plea  may  be  set  aside,  118. 

or  be  taken  from  the  files,  118. 

but  objection  cannot  be  raised  on  the  argument,  116. 
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OATR-^ontinued.    • 
to  answer—' 

in  general  reqaired,  142. 
bat  by  consent  it  may  be  without^  142. 
but  order  of  court  neeesBary,  142. 
how  applied  for,  143. 
if  applied  for  by  defendant,  complainant^B  consent  necessary^ 

143. 
otherwise  as  to  consent  of  defendant,  if  applied  for  by  com- 
plainant, 143. 
unless  defendant  resides  abroad,  143. 
waiver  of,  143. 

by  filing  replication,  143. 

in  what  cases  express  wairer  authorized,  143. 

must  extend  to  whole  bill,  143. 

cannot  be  made  by  amendment  of  bill  after  answer  on  oath,  143. 

must  be  distinctly  stated  in  bill,  143. 

effect  of. 

answer  may  be  excepted  to  for  scandal  or  impertinence,  143. 
but  not  for  insufficiency,  143. 

answer  will  be  sufficient  to  put  matters  of  bill  in  issue,  143. 
if  no  replication  is  filed,  facts  set  up  in  answer  will  be  con^ 

sidered  admitted,  143. 
answer  cannot  be  taken  off  the  file  as  fidse,  144. 
may  extend  as  to  a  part  of  defendants  only,  148. 
will  not  prevent  answer  on  oath  for  purpose  of  moving  to  dissolTe 
injunction,  143. 
or  to  discharge  ne  exeat,  144. 
force  of  answer  as  evidence,  144. 
when  answer  must  be  sworn  to,  notwithstanding,  144. 
fotm  of  oath, 

by  persons  not  believing  the  Christian  oath,  144. 
Jews,  144. 
Heathens,  144. 
Gentoos,  144. 
before  whom  to  he  taken,  145. 

where  defendant  resides  out  of  .state,  145,  140. 
to  answer  of  a  foreigner,  154. 
jurat.     See  Jurat. 
to  witnesses,  on  examination  by  an  examiner,  381. 

before  a  master,  502. 
to  interpreter.     See  IirrERPRBTBR. 

to  commissioners  under  a  commission  to  examine  witnesses,  300. 
to  witnesses,  301. 
to  interpreter,  301. 
to  affidaviU,  603,  004. 

before  whom  to  be  taken,  604. 
OBJECTIONS  TO  MASTER'S  REPORT. 
See  Report  or  Master. 
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OFFICE  OF  MASTER, 
how  far  locali  469. 
OFFICERS 

aathorized  to  take  affidavits,  604. 
to  allow  injanctioiis,  621. 
DO  exeats,  649. 
ORDERS, 

kinds  of,  581. 

common  ordors<,  581. 

are  made  without  notice,  583. 
what  are,  583. 

in  what  cases,  and  for  what  purposes  tkey  may  be  entered,  583. 
if  party  entitled  to,  he  cannot  move  specially,  583. 
drawing,  settling,  and  entering,  583. 
special  orders — natare  of,  583. 

not  to  be  disregarded,  while  in  force,  583. 
drawing,  settling,  and  entering,  584. 
by  whom  to  be  drawn  up,  583,  584. 
•ubmitting  copy  to  adyerse  party,  584. 
necessary  to  give  them  effect,  564. 
proposing  amendments,  584. 
settling  by  register,  584. 
when  register  to  apply  to  court  to  settle,  584. 
when  opposite  party  may  draw  up,  584. 
where  party  is  relieved  on  terms,  584. 
where  several  applications  are  decided  at  same  time,  584. 
orders  for  injunctions,  &c.  to  be  entered  before  process  issues, 
584. 
when  they  may  be  entered  on  certificate  of  vice  chaseel- 

lor,  or  master,  584. 
effect  of  omitting  to  enter  in  time,  585. 
orders  by  consent^  583,  583. 

to  be  entered  in  same  manner  as  common  orders,  583. 
what  to  be  founded  upon,  583. 
not  be  modified  or  varied  without  consent,  583. 
exception  to  this  rule,  583. 
entering  orders,  nunc  pro. tunc,  585. 
place  of  entering,  585. 
orders  in  suits  before  assistant  vice  chancellor  of  the  first  ctrcuitf  how  to  be 

drawn  and  entered,  585. 
form  off  586. 

caption  of,  586. 
title  of  suit,  587. 

complainant^s  name  to  be  ioMrted  first,  587 
recital,  587. 

orders  on  petitions,  587. 
ordering  part,  587. 
construction  and  effect  of  587. 
computing  time  upoui  587. 
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ORDERS— con/mueJ. 

orders  nisi,  587. 
to  be  one  day  inclasive  and  one  exclo8i?e,  688. 

when  first  day  to  be  excladed,  588. 
when  to  take  effect,  588. 
effect  of,  generally,  588. 

irregular  orders,  588,  589. 
when  application  may  be  made  to  Tacate,  589. 
service  off  590. 

when  necessary. 

method  of  serTice,  590,  591. 

to  bring  party  into  contempt,  590. 
notice  of,  590. 
orders  nut,  592.     See  Nisi. 
orders  to  show  causCy  592,  593. 
orders,  how  enforced,  593. 

in  general,  by  process  of  contempt,  593. 
order  for  pa3rment  of  costs,  593. 

if  enrolled,  to  be  enforced  in  the  same  manner  as  decrees,  594. 
against  persons  not  parties  to  record,  594. 
opening,  modifying,  and  discharging,  595. 
orders  by  consent,  596. 
orders  of  coarse,  596. 

to  take  bill  as  confessed,  in  a  foreclosure  suit,  596. 
affidavit  of  merits,  not  sufficient,  596. 
must  state  defence,  596. 
when  it  may  be  made  by  solicitor,  690. 
sworn  answer  must  be  produced,  596. 
for  an  injunction,  necessary,  625. 


PAPERS, 

to  be  famished  on  hearing,  314. 

by  whom  to  be  furnished,  315. 

to  be  handed  up  when  hearing  commences,  315.     See  HxARtifo. 
used  before  vice  chancellor,  to  be  entered  in  minutes  of  clerk,  315,  385. 

how  to  he  marked,  385. 
submitted,  how  to  be  marked  and  entered,  317. 
on  motions  and  petitions,  317. 

in  opposition,  how  to  be  marked  and  enteredi  385. 
necessary  on  enrolment  of  decree,  344. 

how  transmitted,  345. 
on  appeal,  how  transferred  from  one  office  to  another,  401. 

how  entitled,  405. 
on  appeal  to  court  of  errors,  411. 
on  appeal  to  chancellor,  from  sarrogate,  431. 
on  motions.    See  Motions. 
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PARTIES, 

are  those  against  whom  process  is  prayed,  37. 

but  prayer  of  process  not  necessary  to  make  them  parties,  3B. 
objection  for  want  of,  may  be  raised  by  plea,  115. 

those  wanting,  to  be  specified  in  plea,  116. 
when  ihey  may  be  examined  as  witnesses,  S55.     See  Witkkbs. 
examining  as  witnesses  under  a  commission,  298. 
objection  for  want  of,  at  the  hearing,  320. 
when  to  be  taken,  320. 

not  afler  cause  once  put  off,  for  want  of  parties,  382. 
should  proceed  from  defendant,  320. 
'    when  may  be  made  by  complainant,  320. 
may  be  raised  by  court,  321. 
obviating,  by  waiving  relief  against  party,  320. 
bow  cured,  321. 
effect  of  decree  made  in  absence  of  proper  parties,  321. 
should  be  brought  before  court  before  hearing,  321. 
ordering  cause  to  stand  over,  to  add,  321. 
entitled  to  be  heard  on  appeal,  395. 
may  be  added,  by  amendment,  on  appeal,  398. 
upon  appeal,  should  be  named  in  petition  of,  410. 
upon  appeal  to  chancellor  from  a  surrogate,  428. 

from  a  circuit  judge,  438. 
upon  appeal  to  circuit  judge,  from  a  surrogate,  434.  ^ 

to  an  action  at  law,  467. 
who  may  attend  a  master,  477. 

examination  of,  before  a  master.     See  Examination  or  Partixs. 
as  witnesses,  498. 
PARTITION. 

suits  for,  may  be  revived  by  petition,  680. 
by  whom  to  be  revived,  683. 
PARTNERSHIP. 

receiver  in  suits  respecting,  661. 
PAYMENT  OF  MONEY  INTO  COURT. 

on  application  by  complainant  against  defendant,  236. 
time  for  making,  236. 

upon  admissions  in  answer,  236. 
upon  affidavit,  before  answer,  236. 

not  granted  before  answer  if  there  is  a  probability  of  a  balaoee 
in  defendant's  favor,  236. 
in  what  cases  proper,  237. 

1.  Upon  admissions,  237. 

2.  Tn  cases  of  executors  and  trustees,  238. 

3.  In  cases  of  vendor  and  purchaser,  239. 

4.  In  other  cases,  and  generally,  240. 
in  what  time  money  to  be  paid  in,  241. 
effect  of  payment,  241.    • 

mcmey,  how  deposited  and  invested,  241. 
PETITION. 

nature  of,  578. 
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PETITION— c(miinttc(/. 

to  whom,  and  how  addressed,  578. 
when  proper  to  be  resorted  to,  678|  679. 
form  of,  579,  580. 
how  entitled,  579. 
requisites  of,  580. 
signing  and  swearing  to,  580. 
jurat,  580. 
must  be  verified  in  same  manner  as  bills,  580. 
cannot  be  presented  in  a  cause  until  bill  is  filed,  579. 
except  for  leave  to  sue  in  forma  pauperis^  579. 
may  be  presented  by  any  person,  579. 
service  of,  580. 
hearing  of,  580. 
times  for,  580. 

dismissing,  upon  default  of  petitioner,  580. 
afiidavits  in  opposition,  561. 
costs  of  appearing  to  oppose,  581. 
injunctions  upon,  616. 
for  a  ne  exeat,  649.  ' 

what  facts  it  should  state,  650. 
to  revive,  under  the  statute,  679,  680. 
for  a  commission  to  examine  witnesses,  393. 
of  appeal  from  a  vice  chancellor  to  chancellor,  not  necessary,  401. 
from  chancellor  to  court  of  errors,  409.     See  Appeal. 
cross  petition  of  appeal,  414. 
answer  to,  414. 
of  appeal  to  chancellor  from  a  surrogate,  425. 
from  a  surrogate  to  a  circuit  judge,  433. 
PLEA, 

nature  and  uses  of  114. 

reduces  cause,  or  some  part  thereof,  to  a  single  point,  114. 

but  need  not  consist  of  a  single  fact,  114. 
affirmative  plea,  114. 
negative  plea,  115. 

overruled  if  it  does  not  set  up  new  matter,  115. 
used  to  raise  objection  of  want  t)f  parties,  116. 

where  objection  does  not  appear  on  face  of  bill,  1 16. 
to  object  to  jurisdiction,  115. 
form  of  115, 
title,  115. 

when  it  is  accompanied  by  an  answer,  115. 
protestation,  115. 

must  state  what  part  of  bill  it  is  to  cover,  115. 
when  it  should  not  extend  to  whole  bill,  116. 
when  it  must  specify  the  imperfection  in  frame  of  «nit,  110. 

to  state  what  parties  are  wanting,  116. 
must  not  be  double,  116. 

what  will  render  it  double,  116. 
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tenderiog  moie  than  one  defence,  110. 
pleas  different  in  their  natoree,  U6. 

but  proper,  if  they  extend  to  different  parts  of  bOl,  116, 
U7. 
not  by  STerments  necessary  to  exclade  conclusions  of  bill,  116. 
defendant  may  plead  and  demur,  or  plead  and  answer  to  different 

parts  of  bill,  117. 
when  court  will  grant  leare  to  plead  double,  116. 
consequence  of  pleading  double  without  leave,  116. 
where  there  are  several  pleas,  they  must  point  out  the  parts  of  bill  they 

apply  to,  117. 
may  be  good  in  part  and  bad  in  part,  117. 

this  rule  applies  only  to  its  extent,  or  the  quantity  of  bill  corered 
by,  117. 
if  any  part  of  the  defence  is  bad,  whole  plea  bad,  117. 
it  must  be  certain,  117. 
where  it  is  accompanied  by  an  answer,  117. 
signature  t  117. 

when  it  must  be  upon  oath^  117.     See  OatB4 
how  far  evidence,  118. 
v)?ien  to  he  filed,  119. 

time  to  amend  after  filing*  119. 
copy  must  he  served,  119. 
replication  to.     See  Replication. 
admits  plea  to  be  good,  119. 
examining  witnesses  to  disprove  plea,  119. 
by  defendant  to  prove  it,  119. 

effect  of  proving  truth  of  plea,  119. 
noticing  plea  for  argument,  119. 
admits  plea  to  be  true,  120. 
a  waiver  of  impertinence  in,  174. 
effect  of  amending  bill  after,  120. 
noticing  it  as  frivolous,  133. 
withdrawing,  130. 
argument  of,  130. 

reading  answer  to  oounterprove  plea,  ISO. 
facts  in  bill  not  denied,  to  be  taken  as  true,  130. 
if  no  replication  filed,  plea  considered  true,  131. 
*     effect  of  truth  of  plea  being  established  by  proofs,  191. 
effect  of  allowing  plea — 

complainant  may  take  issue  on  it,  131. 
iu  what  time,  121. 
effect  of  filing  a  replication,  131. 
effect  of  omitting  to  file,  131.     See  Rxplication. 
if  allowed,  considered  a  full  answer,  131. 
injunction  obtained  until  answer,  will  fall,  131. 
saving  henefit  of,  to  the  hearing,  131. 
effect  of,  133. 
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PLEA— con/mtieJ. 

4>rdering  it  to  stand  for  an  answer^  120, 133. 
effect  of,  128. 

complainant's  right  to  except,  122,  123. 
costs  of,  123. 
&v€rrtUing  plea — 

costo  of,  123,  124. 

when  to  be  paid,  124. 
issuing  attachment  for  want  of  an  answer,  123,  124. 
taking  bill  as  confessed,  124. 

no  other  plea  or  demurrer  will  be  received  after,  124. 
further  time  to  answer,  124. 

excepting  to  accompanying  answer,  124.     See  Exciptioms. 
effect  of,  124. 

it  cannot  be  pleaded  to  bill  of  revivor,  125. 
overruling  as  frivolous,  123. 

bill  may  be  taken  as  confessed,  123.  ** 

or  answer  compelled,  123. 
complainant  may  move  for  final  decree,  123. 
but  notice  of  such  motion  necessary,  123. 
overruling  as  false,  125. 

if  all  the  allegations  are  not  proved,  125. 
bill  may  be  taken  as  confessed,  125. 
and  defendant  may  be  examined  on  interrogatories,  125. 
plea  of  former  decree^  or  another  suit  pending^  125. 
reference  as  to  truth  of  plea,  125. 

master's  report  upon,  when  to  be  procured,  125. 
consequence  of  neglect  to  procure,  125. 
if  it  is  against  the  truth  of  plea,  plea  considered  as  overroled, 

125. 
if  it  establishes  truth  of  plea,  plea  may  be  noticed  for  argu- 
ment, 125. 
bill  cannot  be  dismissed  on  motion,  125. 
case  to  be  heard  on  plea  and  master's  report,  125. 
second  suit  need  not  be  for  whole  matter  in  first,  125. 
but  the  whole  effect  of  second  suit  should  be  attainable  in  first,  120. 
not  good  if  the  other  suit  is  pending  in  another  country,  126. 
the  suit  pending  must  be  in  a  court  of  equity,  126. 

but  it  need  not  be  between  precisely  the  same  parties,  126. 
when  proceedings  will  be  stayed  without  plea,  126. 
decree  or  order  in  former  suit,  when  a  bar,  127. 
amending  pha,  127. 

at  what  time  leave  to  be  applied  for,  128. 
second  amendment  not  allowed,  128. 
pleading  de  novo^  127. 

only  allowed  where  plea  discloses  a  good  defence,  127. 
not  to  supply  a  substantial  defence  omitted,  127. 
when  to  be  supported  by  answer^  128. 

not  when  answer  on  oath  waived,  129. 
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answer  is  no  part  of  defence,  129.  ^ 

matter  of,  129. 
it  mast  be  full  and  clear,  129. 
in  connection  vsith  answer — when  orerroled  by  it,  173. 
title  of,  174. 

with  answer,  forms  but  one  defence,  174. 
to  amended  bill,  when  it  lies,  225. 
PLURIES  ATTACHMENT,  59.     See  Attachment. 
PLURIES  SUBPOENA,  TO  APPEAR. 

not  used,  53. 
POINTS. 

to  be  furnished  on  hearing,  315. 
what  may  be.  raised  on  appeal,  396. 
POSSESSION. 

enforcing  deliyery  of,  to  purchaser  at  master's  sale,  631. 
POWER  OF  ATTORNEY, 

to  demand  payment  of  money  under  an  order  of  court,  594. 
PRECEPT, 

for  non-payment  of  costs,  593. 
PRISON. 

examining  witnesses  in,  285. 
PRISONERS. 

subpoena,  how  served  on,  50,  51. 
how  examined  as  witnesses,  285. 
PROCESS. 

prayer  for,  not  necessary  to  make  a  person  a  party,  38. 
but  it  usually  indicates  the  defendants,  37. 
against  persons  out  of  the  jurisdiction,  38. 
to  compel  appearance  or  answer. 

not  to  be  prayed  against  a  corporation,  38. 
nor  against  the  United  States,  38. 
or  a  state,  38. 
subpoena  to  appear.     See  Subpcena  to  appear. 
attachment.     See  Attachment. 
attachment  with  proclamations.     See  Attachment  with  Pbocla« 

nations. 
commission  of  rebellion.     See  Commission  or  Rebellion. 
Bergeant-at-arms.     See  Serge  ant- at- Arms. 
sequestration.     See  Sequestration. 
against  corporations.     See  Corporations. 
court  may  issue  all  process  necessary  to  enforce  its  decrees,  440. 
for  non-payment  of  costs,  593. 
PROCHEIN  AMY. 

of  a  married  woman,  security  for  costs  by,  104. 
his  competency  as  a  witness,  256. 

may  be  examined  by  a  defendant  without  his  consent,  957. 
PRO  CONFESSO.     See  Bill. 

taking  bill,  for  want  of  answer,  96. 
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bill  taken,  when  heard  out  of  its  order,  313. 
opening  decree,  367. 

terms  of,  367. 
decree.     See  Decree. 

against  absent,  concealed,  and  non-resident  defendants.      See  Absent,  Ao. 
Defendants. 
opening  decrees  against.     See  Decree. 
will  not  deprive  defendant  of  right  to  notice  of  sabseqnent  proceedings,  372, 
479. 
PRODUCTION  OF  PAPERS. 

previoos  to  hearing,  on  what  principles  ordered,  101. 
by  complainant,  for  use  of  defendant,  101. 
accoaots,  on  bill  to  account,  101. 

when  necessary  to  enable  the  defendant  to  answer,  101. 
if  not  made,  bill  may  be  dismissed,  101. 
of  an  instrument  alleged  to  be  forged,  102. 
upon  trial  of  issue  at  law,  448. 

of  an  action  at  law,  466. 
general  principles  respecting,  229,  230. 
motion  for,  229. 

is  special,  and  must  be  founded  on  notice,  229. 

cannot  be  founded  on  affidavit  that  a  deed  is  in  defendant's  posses*- 

ion,  229. 
admission  in  answer  necessary,  229. 

what  a  sufficient  admission  and  description,  230. 
bill  may  be  amended  to  obtain,  229. 
founded  on  offer  to  produce,  229. 

what  offer  sufficient,  229. 
at  what  time  to  be  made,  230. 
what  is  a  sufficient  possession  by  defendant,  231. 
complainant's  interest  in  documents,  230,  232. 
other  cases  in  which,  compelled,  234. 
mode  of  inspecting,  235. 

upon  a  reference  to  a  master.     See  Master's  OFncs— >Acooi71Itsw 
PROOFS.     See  Testimony. 

ordering  cause  to  stand  oyer,  to  supply,  322. 
of  allegations  in  answer,  when  necessary,  317. 
of  bonds,  403. 
PUBLICATION 

of  orders  to  appear,  92. 
PURCHASER, 

at  a  master's  sale, 
his  daty,  529. 
discharging,  532,  533,  534. 

when  allowed  costs,  and  interest,  on  being  discharged,  535. 
when  entitled  to  a  reference  as  to  compensation,  535. 
order  that  he  pay  in  his  purchase  money,  535. 
substituting  another  purchaser,  536. 
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FVKCKASE'Rr^onlinued. 

diacharged  by  opening  biddings,  537. 

although  opened  only  aa  to  part  of  land,  537. 


RECEIVER, 

nature  of  the  office^  658. 

receiver  an  officer  of  the  court,  658. 
in  what  cases  appointed^  658. 
in  creditors'*  suits,  659. 

bill  ahoold  be  aerred  before  moTing  for,  660. 
in  mortgage  cases,  660. 

when  application  for,  may  be  made  on  bill  alone,  661. 

not  if  mortgage  is  impeached  or  questioned,  661. 

when  against  mortgagee  in  possession,  661. 

appointed  with  great  caution,  661. 

on  a  bill  to  redeem,  661. 
in  partnership  cases,  661, 

on  bill  to  wind  up  afiairs,  661. 

where  firm  is  insolvent,  and  assets  being  wasted,  661. 

in  suits  between  representatives  of  deceased  partner- and  the  sor- 
Tivor,  662. 

not  where  complainant  is  in  possession,  663. 

nor  because  partners  quarrel,  669. 

only  where  it  appears,  partnership  ought  to  be  dissolved,  663. 
against  executors  and  trustees,  663. 
against  corporations,  663. 
against  hanking  companies,  663. 

who  may  apply  for,  663. 

on  a  voluntary  dissolution,  664. 
in  other  cases,  664. 

fraud  in  defendant,  664. 

fund  in  danger  of  being  wasted,  664. 

where  defendant  admits  he  is  a  trustee  for  complainant,  664. 

to  enforce  payment  of  an  annual  sum,  664. 

between  tenants  in  common,  665. 
exclusion  must  be  shown,  665. 

between  Tender  and  purchaser,  665. 

of  a  lunatic's  estate,  665. 
whea  not  appointed. 

on  motion  of  devisee  under  a  disputed  will,  665. 

on  behalf  of  heir  against  devisee,  665. 

over  estate  of  testator,  if  will  not  proved,  665. 

by  adult  complainant,  orer  his  own  estate,  665. 
who  may  he  receivers,  666. 
at  what  time  and  how  to  he  appointed,  667. 
at  what  time,  667. 
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io  creditors'  suits,  not  before  bill  filed,  667. 
in  general,  not  before  answer,  667. 

exceptions  to  this  rule,  667. 
not  before  the  hearing,  over  real  estate,  668. 
on  further  directions,  668. 
not,  in  genera],  at  the  hearing,  668. 
haw  to  be  applied  for,  668. 
notice  of  motion,  669. 
ex  parte  application,  660. 
by  whom  appointed — 
by  court  itself,  669. 

on  reference  to  a  master,  670.     See  Reference. 
not  discharged  by  an  abatement  of  suit,  678. 
RECITALS 

in  decree,  338. 
RE-EXAMINATION  OF  WITNESSES, 
before  examiner,  287. 
before  master,  498. 
REFERENCE 

of  further  answer  upon  the  old  exceptions,  196,  198. 

of  answer  to  amendments  and  exceptions  together,  197. 

to  inquire  if  proceedings  at  law  and  in  equity  are  for  same  matter,  347, 

248. 
to  settle  issues,  447. 
subjects  of,  468. 
to  what  master  to  be  made,  469. 

1.  References  of  course,  469. 

2.  Special  orders  of  reference,  470. 

when  order  or  decree  does  not  specify  what  master,  470. 

3.  References  in  New- York  city,  470. 

4.  Reference  of  exceptions,  471.     See  Exceptions. 

5.  Where  there  has  been  a  previous  reference,  471. 
change  of  masters,  471. 

cannot  be  withdrawn,  without  order,  471. 
who  entitled  to  prosecution  of  order  or  decree,  474. 
to  appoint  a  receiver,  670. 
to  what  master,  670. 
summons,  670. 

examination  of  debtor,  670.     See  Examination  or  Paeties. 
assignment  and  delivery  of  debtor's  property,  671. 
in  the  case  of  several  bills  filed,  671. 
proposal  of  names,  672. 
security,  672. 
master's  report,  673. 

when  it  must  be  confirmed,  673. 

cannot  be  excepted  to,  673. 

application  that  master  review  his  decision,  673. 
Vol.  I.  98 
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REGISTER. 

hie  duty  a«  to  money 8  paid  into  coart,  941. 
to  mark  and  enter  papers  sabmiited,  317. 
how  to  enter  decrees,  341. 

to  mark  and  enter  papers  ased  on  motions,  317,  574. 
to  sign  and  seal  injunctions,  620,  635. 
not  to  issue* injunction  if  irregular,  635. 
RE-HEARING, 

when  proper,  352: 

a9  to  what  decrees  or  orders,  353,  353. 

prevented  by  an  enrolment  by  one  of  two  defendants,  352. 

when  of  course,  353. 

when  a  matter  of  discretion,  353. 

not  allowed  if  made  for  delay,  363. 

decrees  by  default,  353,  354. 

eannot  be  applied  for  after  enrolment,  354. 

nor  before  decree  has  been  settled  and  entered,  354. 
must  be  upoa  grounds  existing  at  time  of  making  decree,  354. 
not  for  purpose  of  obtaining  cumulative  testimony,  358. 

nor  for  costs  only,  in  general,  355. 

nor  to  enable  a  party  to  re-examine  a  witness,  355. 
wko  may  apply  for ,  355. 

wife,  after  death  of  husband,  370. 
method  of  applying  for,  355: 

by  petition,  355. 

form  of,  355,  356. 
eertiftcate  of  counsel,  356. 
service  of  petition,  357. 
hearing  of,  357. 
withdrawing,  357. 
in  what  time  to  be  applied  for,  357.- 
stay  of  proceedings,  357. 
deposit  on,  359. 
eourse  of  proceeding  upon,  359. 

default  of  petitioner,  359. 
of  the  other  party,  359. 

dismissing  petition,  359. 

opening  pleadings,-  and  reading  evidence,  359. 

what  objections  may  be  raised,  359. 

objections  of  substance,  though  not  raised  before,  360. 

right  to  open  and  close  the  argument,  360. 

who  entitled  to  be  heard,  360. 

decree  how  far  open,  360. 

leave  to  amend  by  adding  parties,  369. 
evidence  upon,  369. 
costs  of,  360. 

in  connection  with  supplemental  bill  in  the  patore  of  a  bill  of  review,  365. 
of  causes  in  court  of  errors,  not  allowed,  431. 
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RELEASE, 

of  witness'  interest,  363,  307. 
interest  of  a  corporator,  363. 
special  release  usual,  867. 
but  a  general  one  sufficient,  867. 
when  it  will  not  suffice,  367. 

as  to  a  party  on  the  record,  367. 
virtual  parties,  367. 
offer  of,  sufficient,  367. 
must  be  produced  and  proved,  367. 
how  proved,  367. 
RELIEF, 

prayer  for,  in  bill,  36,  40.     See  Bill. 
REMEMBRANCE, 

method  of  answering  as  to,  133. 
REMITTING  PROCEEDINGS 

to  vice  chancellors,  upon  appeal,  404. 

effect  of  omission,  404. 
from  court  of  errors  to  court  of  chancery,  433. 
REPLICATION 
to  plea, 

when  to  be  filed,  119,  131,  849. 
effect  of  filing,  119,  131,  149. 
plea  may  be  disproved  by  evidence,  119,  131. 
admits  plea  to  be  good,  119,  131. 
only  puts  in  issue  what  is  averred  in  plea,  119. 
if  not  put  in,  plea  considered  true,  131. 
and  its  validity  as  a  bar  admitted,  131. 
to  plea  in  connection  with  disclaimer,  173,  349. 
to  answer— 

a  waiver  of  an  oath,  143. 

if  not  filed,  facts  in  answer  considered  as  admitted,  though  answer  not 

on  oath,  143. 
accompanying  a  disclaimer,  173,  349. 
nature  and  office  of,  349. 

necessary  to  put  matter  in  issue,  349: 
special  replications  discontinued,  350. 
form  of,  350. 

signature  of  counsel,  350. 
of  solicitor,  350. 

of  complainant,  not  necessary,  350. 
within  what  time  to  be  filed,  350,  351. 
aAer  amendment  of  answer,  351. 
afler  amending  bill,  351. 
extending  time  to  reply,  351. 

where  complainant  wishes  to  amend  bill,  353. 
filing  nunc  pro  tunc,  353. 
at  the  hearing,  318,  319. 
effect  of  filing.  253. 
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KE?UCATlON^€<mtinued. 
wilhdrawingi  953. 
REPORT  OF  MASTER. 

its  nature  and  ases,  544. 

difference  between,  and  certificate,  544. 
different  kinds  of,  544. 
separate  report^ 
nature  of,  544. 
form,  545. 
when  allowed — 

whsn  inqoiries  are  numerous,  544. 
Only  forpiu'po$e  of  expediting  general  proceedings,  545. 
on  appointment  of  trustee  or  receiver,  545. 
exceptions  to,  hoyr  taken,  545. 

may  be  filed  without  leave,  545. 
hearing  upon,  545. 
tpecidl  report^  545. 
nature  of,  545. 

not  to  be  made  unless  directed  by  decree,  545. 
to  submit  legal  question  to  court,  545. 
only  where  some  equity  is  reserved,  546. 
should  not  contain  the  evidence,  546. 

but  should  draw  all  the  conclusions  of  fact,  546. 
consequential  directions  upon,  how  applied  for,  559. 
general  report^  546. 

method  of  settling,  546. 

preparing  draft  and  delivering  copies,  546. 

assigning  a  time  and  place  for  bringing  in  objections,  546. 

summons,  546. 

objections  to  report,  546. 

when  to  be  brought  in,  546. 
further  time,  546. 
must  be  before  report  made,  546. 

exceptions  to  rule,  547. 
on  a  reference  to  state  an  account,  547. 
necessary  to  enable  party  to  except,  546. 
not  a  mere  form,  547. 
nature  and  form  of,  547. 
need  not  be  brought  in  to  reports  which  cannot   be  ex* 

cepted  to,  548. 
to  be  overruled  if  not  proceeded  upon  with  due  diligence, 
548. 
farm  of  general  report^  548. 

should  not  recite  whole  order  of  reference,  548. 
'    will  not  be  indicated  by  court,  548. 
to  contain  master's  conclusions  from  the  evidence,  548. 
not  to  set  forth  evidence,  without  special  leave,  548,  54(^ 

but  may  refer  to  it,  549. 
when  master  directed  to  report  evidence,  549. 
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OFFICE  OF  MASTER— c(m/mutfrf. 

not  to  state  iDferenoeB  of  law,  549. 
nor  master's  opinion  upon  a  question  of  intention,  549. 
report  as  to  title,  549. 
schedules  to  be  annexed  to,  and  filed  with  it,  549. 
in  what  time  to  be  settled  and  filed,  549. 
confirming^  550. 

when  it  becomes  absolute,  550. 
what  reports  require  confirmation,  550. 
enlarging  time  for  confirming  report,  551. 
excepting  to,  551.     See  Exceptions  to  Mastbr'b  Report. 
reviewing  report,  556. 

may  be  directed  upon  hearing  on  further  directions,  556. 
when  directed  upon  motion,  556. 
aAer  exceptions  heard  and  disposed  of,  557. 
after  confirmation  of  report,  557. 
amending  report,  557. 
on  exceptions  to  answer.     See  Excbptions^Furthbr  AjfswBf;. 
of  appointment  of  receiver,  673. 
RE-SALE, 

of  property  sold  by  master,  538.     See  Sales  under  Decree. 
REVIEWING  MASTER'S  REPORT,  556.     See  Report  op  Master 
REVIVOR. 

when  necessary,  679. 
methods  of,  679. 

if  before  decree,  defendant  can  only  revive  by  petition,  679. 
after  decree,  he  may  file  a  petition,  or  bill  of  review,  680. 
by  petition,  680. 

only  proper  where  abatement  is  caused  by  the  death  of  a  party,  680. 

extends  to  partition  suits,  680. 

is  a  substitute  for  bill  of  revivor,  660. 

not    proper  where    parties    are  out  of  jurisdiction,  or   cannot  be 

served  with  petition,  680. 
what  should  be  stated  in  petition,  680. 
defence  to,  680. 
when  suit  may  be  continued  without,  680. 
where  cause  of  action  survives,  680. 

where  rights  or  liabilities  of  deceased  party  are  transferred  to  another, 
681. 
election  by  complainant  to  revive  or  proceed  against  survivor,  691. 
revtval  against  representatives  of  a  deceased  defendant,  681. 
on  death  of  complainant — cause  of  action  not  surviving,  683. 
by    surviving  complainant  against  representatives  of  a  deceased  com- 
plainant, 683. 
by  defendant,  against  representatives  of  a  deceased  complainant,  684. 
by  a  defendant  surviving,  684. 
by  and  against  whom,  suits  may  be  revived,  684. 
REVIVOR,  BILL  OF. 

when  necessary  or  proper,  680. 
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S 

SALES  UNDER  DECREES. 

by  whom  conducted^  525. 

muBt  be  by  master,  or  under  his  immediate  direction,  595. 
by  master  who  has  not  given  security,  effect  of,  526. 
lime  and  place  of,  526. 

in  New- York,  at  Merchants'  Exchange,  526. 
notice  of,  526. 

to  be  drawn  by  master,  526. 
form  of,  526. 

what  a  sufficient  description  of  property,  527. 
how  published — 

in  cities  having  a  daily  paper,  526. 
in  other  parts  of  the  state,  526,  527. 
conditions  of,  527. 
mode  of  conducting,  527. 

when  property  to  be  sold  in  parcels,  527. 
parties  may  become  purchasers,  528. 

acknowledgment  of  purchase,  to  be  signed  by  purchaser,  528. 
where  master's  conduct  is  improper  and  oppressive,  528. 
completing  purchase,  528. 

master's  report,  by  whom  filed,  529. 
order  to  confirm  master^s  report,  529. 

if  no  exception  is  filed  within  8  days,  it  becomes  absolute,  529. 
unless  there  is  a  motion  to  set  aside  sale,  529. 
duty  of  purchaser — 

must  see  that  sale  is  made  according  to  decree,  529. 
and  that  aU  necessary  parties  are  before  the  court,  529. 
not  bound  to  -see  to  the  application  of  purchase  money,  529. 
possession,  interest,  and  profits,  529. 
paying  off  incumbrances,  531. 
deed,  531. 

if  sale  was  under  a  decree  of  foreclosure,  mortgage  must  be  re> 
corded,  531. 
enforcing  delivery  of  possession,  531. 

writ  of  assistance,  the  first  process,  531. 

when  granted,  531. 
against  whom,  531,  532. 

not    against  third  persons  claiming  title — by  a  summary  pro- 
ceeding, 532. 
nor  against  persons  in  possession  and  not  made  parties,  532. 
discharging  purchaser,  532. 
reference  as  to  compensation,  535. 
order  to  pay  in  purchase  money,  535. 
substitution  of  another  purchaser,  536. 
opening  biddings,  and  re-sale,  537. 

biddings  not  opened  upon  a  mere  advance  on  amount  bid,  537. 
nor  except  in  very  special  cases,  537. 
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SALES  UNDER  DECREES— con/tnwi. 

effect  of  opening — ^to  discharge  parchaaer,  537. 
opening  on  a  sale  under  a  decree  of  foreclosure,  538. 
opened  becau9e  of  surprise,  538. 

fraud  or  misconduct  in  purchaser,  538. 
for  a  misrepresentation,  538. 
re-sale  when  ordered,  538,  539,  540. 
mode  of  applying  for,  540. 
notice  of  motion  for,  541. 
time  for  applying,  541. 
who  may  apply,  541. 

other  parties,  if  purchaser  neglects  to  comply  with  terms,  538. 
proceedings  on  re- sale,  541. 
SCANDAL, 

definition  of,  41,  101,  202. 

excepting  to  bill  for,  41. 

how  expunged  from  bill,  41. 

what  amounts  to,  41,  202,  203. 

in  answer,  exceptions  for.     See  EzcKPrioire. 

no  cause  against  dissolving  injunction,  203. 
in  state  of  facts,  505. 
in  papers  used  upon  motions,  574. 

may  be  expunged  by  court,  without  reference,  574. 

costs  of  expunging,  574. 
what  will  amount  to  scandal,  574. 
in  proceedings  before  the  master,  543.      See  Mastxb^s  OrFicc. 
in  affidavits,  602. 
SCHEDULES 

to  master^s  report 

to  be  annexed  to,  and  filed  with  it,  548. 
to  contain  details  of  report,  548. 
to  refer  to  evidence,  549. 
to  answer. 

amending  answer  to  add,  167. 

used  to  set  forth  accounts,  139. 

to  show  nature  of  defendant's  case,  139. 

should  not  be  impertinent,  139. 

what  will  amount  to  impertinence  in,  139,  140. 
SECURITY  FOR  COSTS. 

in  what  cases  defendant  may  apply  for,  39,  102. 

only  when  all  the  complainants  are  non-residents,  108. 
by  complainant  about  to  go  abroad,  103. 

or  becoming  non-resident  after  commencement  of  suit,  103 
on  striking  name  of  a  complainant  out  of  bill,  227. 
by  an  officer  in  the  army  or  navy,  103. 
application  not  prevented  by  fact  that  solicitor  is  liable,  103. 
how  applied  for, 
petition,  102. 
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SECURITY  FOR  COSTS— con/iimerf. 
order,  form  of,  102. 

if  not  complied  with,  bill  may  be  disroisaed,  102. 
but  not  withoQt  special  application,  103. 
when  to  be  applied  for, 

may  be  at  any  stage  of  the  suit,  103. 
haw  given. 
bond,  104. 

amount  of  penalty,  104. 

when  it  may  be  increased,  104. 
how  fixed,  104. 
must  be  filed,  104. 

notice  of  filing  to  be  given,  104. 
may  be  excepted  to  by  defendant,  104. 

method  of  excepting,  104. 
justification  by  sureties,  104. 
manner  of  justifying,  104. 
effect  of,  104. 
liability  of  solicitor  for  not  filing.     See  Solicitor. 
on  directing  action  at  law  to  be  brought,  468. 
SENATOR, 

may  take  an  affidavit,  605. 
SERVICE 

of  notices  or   papers,   not  necessary   upon  parties  who  have  not 

appeared,  568. 
of  notice  of  motion.     See  Motion. 
of  orders,  590. 

affidavit  of,  requisites  of,  603. 
of  injunctions,  631.     See  Injunctions. 
SEQUESTRATION, 
when  usedt  68. 
nature  of  68. 
to  whom  directed^  68. 
when  issued,  68. 

upon  return  of  non  est,  by  sergeant  at  arms,  68. 
where  defendant  resists  sergeant  at  arms,  68. 
in  cases  of  rescue,  68. 
for  contempts,  68. 

when  defendant  is  already  in  custody,  68. 
obtained  upon  motion  only^  60. 

when  return  of  sergeant  at  arms  to  be  first  filed,  69. 
when  motion  to  be  supported  by  affidavit,  69. 
order  for  J  69. 
how  endorsed,  69. 
when  to  be  executed,  69. 
haw  to  be  executed,  70. 

notice  to  persons  holding  defendant's  property,  70. 
copy  of  commission  to  be  served  therewith,  70. 
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SEQVESTRATlON-^oniinued. 

seqaestrators,  officers  of  the  court,  70. 

to  bring  money  into  court,  70. 

money  how  to  be  dispoeed  of,  70. 
what  things  may  be  seized  under,  70. 
powers  and  duty  of  sequestrators,  71. 

may  break  open  doors  and  boxes,  71. 

not  to  remoye  property,  without  special  order,  71. 

but  must  keep  defendant  out  of  possession,  71. 

may  enter  into  possession  of  defendant's  real  estate,  71. 

they  must  account,  72. 
attornment  of  tenants,  71. 
sale  of  goods,  73. 

cannot  be  made  without  special  leave,  72. 

not  usually  directed,  upon  mesne  process,  72. 

application  for,  when  to  be  on  notice,  72. 
when  not,  72. 

may  be  made  either  by  motion  or  petition,  72. 
writ  of  assistance,  72. 
examination  pro  irUeresse  suo,  73. 
nature  of,  73. 
order  for,  73. 

when  to  be  applied  for,  73. 
may  be  applied  for  by  motion  or  petition,  73. 
should  limit  time  for  exhibiting  interrogatories,  73. 
who  may  apply  for,  73. 
interrogatories,  73. 

examination  of  claimant  how  compelled,  73. 

master's  report  upon,  in  what  time  to  be  procured.  73. 
must  be  replied  to  if  disputed,  73. 

otherwise  it  will  be  conclusiye,  73. 
reference  to  master,  73. 

examination  of  witnesses,  73. 
master's  report,  74. 

cannot  be  excepted  to,  74. 
hearing  upon,  74. 
when  writ  will  be  discharged  as  against  a  party  thus  examined,  74. 
injunction  to  stay  proceedings  at  law,  74. 
when  a  trial  at  law  or  reference  will  be  directed,  74. 
effect  of  appointing  a  receiTer,  75. 
abatement  of  suit  by  death  of  parties,  75. 
sequestrator  abusing  his  power,  75. 
costs,  75. 
agMinst  corporation,  to  compel  answer  or  appearance.      See  Coipora* 

TIONB. 

to  enforce  decree,  444.    See  Exbcution. 
against  absent  defendants,  to  enforce  decree,  444. 
ToL.  I.  99 


786  INDEX. 

SERGEANT-AT-ARMS. 

sheriff  substituted  for,  66. 

warrant  to  sheriff  as  sergeant-at-arms,  on  return  of  oommission  of  rebellion, 

66. 
reasons  for  sending,  66. 
to  be  made  returnable  immediately,  67. 
duty  and  power  of  officer  in  arresting  defendant,  67. 
bail  not  to  be  taken,  67. 

defendant,  how  kept,  and  brought  before  court,  67. 
when  to  be  discharged,  67. 
how  to  be  dealt  with  by  court,  67. 
return  of  non  est,  67. 

warrant,  with  return,  to  be  filed  before  sequestration  issues,  67. 
SETTLEMENT  OF  DEEDS.     See  Deeds— Master's  Office. 
SHERIFF. 

bis  duty  on  attachments.     See  Attachment. 
to  execute  the  process  of  the  court,  66. 
to  attend  the  stated  terms  of  the  court,  66. 
to  execute  duties  of  a  sergeant-at-arms,  66. 
may  execute  process  in  any  part  of  the  state,  66. 
warrant  to  him  on  return  of  commission  of  rebellion,  66. 
SfGNATURE  OF  COUNSEL.     See  Counsel. 
SOLICITOR, 

how  retained,  99. 

should  not  appear  without  authority,  100. 
a  special  authority  not  necessary,  99. 
not  usual  to  inquire  into  his  authority,  99. 
course  where  his  client  denies  his  authority,  99. 
of  complainant,  liability  for  costs  when  security  is  not  filed,  102. 
exists  only  when  all  the  complainants  are  non-resident,  109. 
will  not  prevent  motion  for  other  security,  103. 
discharged  by  filing  security,  103. 
must  sign  bill,  43,  44. 
demurrer,  109. 
replication,  250. 
liability  for  costs  on  dismissal  of  bill  filed  by  him  without  authority,  936. 
for  using  a  party's  name  without  his  consent,  227. 

motion  for  costs,  when  to  be  made,  227. 
for  costs  of  expunging  impertinent  matter  from  affidavits,  603. 
incompetent  as  a  witness,  968. 
.  demurrer  by,  to  examination  as  a  witness,  383,  284. 
liability  for  costs  of  motion  to  suppress  depositions,  288. 

or  to  expunge  testimony,  288. 
in  court  of  errors,  lo  be  deemed  the  same  one  retained  in  court  below,  415. 

'    senators  not  allowed  to  appear  as  solicitors,  416. 
of  parties  cannot  take  an  affidavit,  605; 
STATE  OF  FACTS, 
nature  of,  503. 

ground  work  of  master's  report,  403. 
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STATE  OF  FACTS^-continued, 
in  what  cases  proper,  504. 

should  precede  examination  of  witnesses,  493. 

on  reference  to  appoint  new  trustees,  543. 
form  of,  504. 
swearing  to,  505. 
by  whom  to  be  brought  in,  403. 
amending,  505. 
summons  upon  leaving,  505. 
scandal  and  impertinence  in,  505. 
further  state  of  facts,  505. 
counter  state  of  facts,  493,  505. 
STAYING  PROCEEDINGS, 

until  security  for  costs  is  filed,  102. 

by  next  friend  of  wife  suing  for  a  divorce,  104. 
on  application  for  re-hearing,  359. 
when  appeal  operates  as  a  stay,  388.     See  Appbal. 
in  this  court,  mode  of,  619. 

not  by  injunction,  619. 
by  injunction.     See  Injunction. 
STOCKHOLDERS 

of  corporations — ^when  they  may  apply  for  a  receiver,  063. 
SUBMISSION  OF  CAUSE. 

when  it  may  be  made,  317. 
how  made,  317. 
marking  papers  upon,  317. 
SUBMISSION  OF  MOTIONS,  574. 
SUBPCENA,  TO  APPEAR, 
definition  of,  49. 
issues  of  course,  49. 
to  be  furnished  in  blank  to  solicitors,  49. 
not  to  issue  till  bill  filed,  49. 

what  is  an  issuing,  49. 
form  of,  49. 

must  contain  names  of  all  the  defendants,  49. 

unbaptized  infant,  how  described,  49. 

must  be  in  the  English  language,  49. 
when  to  he  tested  and  made  retumabUf  50. 

how  tested  when  chancellor  is  a  party,  50. 

return  day  may  be  altered,  53. 

cannot  be  returnable  on  Sunday,  50. 

if  return  day  not  filled  up,  service  irregular,  51. 
SIGNING  AND  SEALING. 

need  not  be  signed  by  register,  &c.  personally,  50. 

must  be  signed  or  endorsed  by  solicitor,  50. 
service  of  50. 
«  on  married  women,  50. 

where  defendant  is  absent  from  home,  50. 

on  a  prisoner,  50. 
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SIGNING  AND  SEALING-<©n/mtt«rf. 

where  defendant  has  no  family,  51. 
service  oat  of  the  state,  51. 
when  to  be  served,  51. 

cannot  be  served  on  Sunday,  51 . 
need  not  be  served  before  ne  exeats  51, 
on  infants,  51. 
on  lunatics,  52. 

« 

on  a  corporation,  52. 

on  the  United  States,  or  a  state,  52. 

extraordinary,  or  substituted,  service,  52. 

ought,  in  general,   to   be   directed  by   a   previous   order  of  the 
court,  52. 
but  sometimes  sanctioned  without,  52. 

in  such  cases  knowledge  to  be  brought  home  to  party,  53. 
upon  attorney  or  agent  of  party  abroad,  53. 
not  allowed,  here,  it  seems,  53. 
order  for,  how  obtained,  53. 
by  whom  to  be  served,  53. 
alias  or  pluries  writ,  not  used,  53. 
issuing  a  second  subpoena,  54. 
SUBPCENA  TO  TESTIFY, 
before  examiner,  279. 
service  of,  280. 

payment  of  fees,  280. 
on  married  women,  280. 
affidavit  of,  280. 
duces  tecum,  279. 
before  a  master,  upon  a  reference.     See  Examih ation  or  Wmvsssis. 
to  testify  viva  voce  at  the  hearing,  312. 
before  commissioners,  295. 
SUMMONS— OF  MASTER. 

See  Master's  Office. 
upon  leaving  state  of  facts,  505. 

as  to  legacies,  &c.,  519. 
upon  leaving  charge,  508. 
on  leaving  abstract  of  title,  520. 
on  leaving  claim  by  complainant,  522. 
to  settle  conveyances,  541. 

to  proceed  on  exceptions  to  proceedings  in  master's  office,  543. 
to  bring  in  objections  to,  and  to  settle  report,  546. 
to  appoint  a  receiver,  670. 

SUNDAY. 

attachment  cannot  be  executed  on,  57. 

but  if  defendant  escapes,  he  may  be  re-taken  on,  57. 

commission  of  rebellion  cannot  be  executed  on,  64. 
SUPPLEMENTAL  BILL. 

injunction  upon,  when  granted,  617 
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SUPPLEMENTAL  BILL,  IN  THE  NATURE  OF  A  BILL  OF  REVIEW. 
Datare  and  oaes  of,  363. 

to  introdace  matter  discoTered  sioce  decree,  363. 
or  since  it  could  haye  been  introdaced,  363. 
decree  most  be  preyioualy  performed,  363. 
extent  of  this  rale,  363. 
what  will  be  a  sufficient  performance,  363. 
when  performance  dispensed  with,  363. 

not  because  of  great  amount  of  sum  decreed,  363. 
what  will  be  a  sufficient  foundation  for,  363,  364. 
matter  must  also  be  material,  364. 
application  for  leave  to  file,  364. 
within  what  time  to  be  filed,  365. 
deposit,  or  security,  365. 
hearing  of,  365. 

re-hearing  of  decree,  to  be  had  at  same  time,  365. 
how  obtained,  365. 
will  not  sustain  the  original  bill  if  it  is  wholly  defective,  365. 
will  not  be  taken  from  the  files  on  the  ground  that  it  is  not  in  fact  such,  365. 
SUPPLEMENTAL  ANSWER. 

in  what  cases  proper,  165,  166. 
to  correct  mistakes,  165,  166. 

mistake  must  be  as  to  matter  of  fact,  165,  166. 
must  be  confined  to  mistake,  166. 
defendant  must  show  what  he  wishes  to  introduce,  166. 

and  reason  for  omitting  it,  166. 
must  be  upon  new  matter,  166. 
to  set  up  discharge  from  imprisonment,  166. 
in  a  divorce  case,  to  set  up  adultery  of  complainant,  166. 
must  not  contradict  first  answer,  167. 
leave  to  file,  at  what  time  to  be  applied  for,  167. 
terms  of  granting,  168. 
SUPREME  COURT  COMMISSIONER 

may  take  affidavits,  604, 605. 
SURCHARGE.     See  Accounts. 
SURETIES 

in  appeal  bond — who  may  be,  403. 
justification  by,  403. 

when  they  may  be  examined  by  officer,  403. 
in  injunction  bond,  discharging,  that  they  may  be  examined  as  witnesses, 

633. 
in  bonds  upon  ne  exeats^  654. 
of  a  receiver,  673,  673. 
SURPLUS  MONEYS 

on  a  mortgage  sale,  claim  to,  533. 
examination  of  claimant,  533. 
SURPRISE, 

a  ground  for  new  trial  of  issue  at  law,  457. 

for  opening  biddings  on  a  master's  sale,  538. 
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SURROGATE. 

appeal  from,  to  chancellor.     See  Appbal. 
retom  of  transcript  by,  426. 
how  compelled,  427. 
appeal  from  to  circuit  judge.     See  Appeal. 
return  by,  433. 

may  be  compelled  by  attachment,  433. 
form  of  return,  433. 
hia  duty  as  to  wills,  after  decree  of  circuit  Judge  on  appeal  to  him,  435. 
may  enforce  payment  of  costs  of  appeal  to  circuit  ]udge,  435. 
proceedings  before,  after  decree  of  circuit  judge  on  appeal,  436. 


TAKING  FROM  THE  FILES 

billy  for  being  filed  in  name  of  a  non  compos,  100. 

motion  must  be  made  before  answer,  100. 
amended  bill,  if  not  signed  by  counsel,  221. 

or  when  filed  irregularly,  222. 
demurrer,  filed  after  attachment  for  want  of  answer,  110,  113. 
may  be  done  though  it  is  coupled  with  an  answer,  110,  113. 
distinction  between,  and  overruling,  113. 
effect  of,  113. 

defendant  may  put  in  a  plea,  113. 
or  another  demurrer,  113. 
what  is  a  taking  it  off  the  files,  113. 
plea,  for  want  of  an  oath,  118. 
disclaimer,  if  not  accompanied  by  answer,  172. 
supplemental  answer,  166. 

for  being  filed  without  lea?e,  169. 
answer — 

for  irregularity  in  frame,  or  form,  168. 
for  a  defect  in  the  title,  140,  168. 
form  of  motion,  168. 
on  application  of  defendant,  168. 

motion  by  him  not  necessary,  168. 
for  purpose  of  amending  it,  168. 
for  irregularity  in  taking  or  filing  it,  168. 

for  not  being  signed  by  counsel,  140,  142,  169. 
or  by  defendant,  96,  142,  169. 
although  oath  waived,  169. 
for  not  being  sworn  to,  169. 
answer  of  foreigner  put  in  in  English  only,  169. 
separate  answer  put  in  without  leave,  169. 
for  being  evasive,  169. 

not  after  exceptions  to  it,  169. 
of  husband  and  wife,  not  sworn  to  by  both,  96,  169. 
of  wife,  if  put  in  separately,  without  leave,  152,  169. 
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TAKING  FROM  THE  FlLES-^coniinued. 

of  husband,  for  same  cause,  16^. 
taken  under  a  commission,  for  defect  in  jurat,  169:. 
for  production  before  grand  jury,  169. 
application  for. 

to  be  made  before  accepting  answer,  170. 
exception  to  this  rule,  170. 
not  permitted  after  exceptions  filed,  ISl. 
exceptions  to  answer ,  for  defect  in  title,  181. 
TENANTS  IN  COMMON. 

when  a  receiver  will  be  appointed  between,  665.  \ 

TESTIMONY. 

when  to  be  taken,  254. 
not  necessary,  if  no  replication  filed,  254. 
taking  down  by  examiner,  subject  to  objection,  288. 
motion  to  expunge,  288. 
notice  that  cause  is  in  readiness  for  taking,  200. 
to  whom  to  be  given,  290. 

not  to  defendants  having  no  right  to  take  testimony,  200. 
to  specify  names  of  defendants  having  a  right  to  take,  200. 
and  names  of  their  solicitors,  200. 
at  the  hearing,  308. 

in  what  cases  received,  308. 

to  prove  written  documents,  308. 
on  hearing  upon  bill  and  answer,  308. 
where  testimony  is  matter  of  record,  308. 
what  may  he  proved,  300. 
exhibits,  300. 

not  received,  except  to  establish  hand  writing  or  execution,  309. 
ancient  records  and  writings,  300. 
office  copies  of  records,  300. 
deeds,  bonds,  &c.,  300. 
what  may  not  be  proved,  310. 

if  document  is  impeached  by  answer,  310. 

this  rule  extends  only  to  a  denial  of  its  execution  or  aa^ 
thenticity,  310. 
order  for  taking  proof  at,  310. 
notice  of  motion  for,  310. 
service  of  copy,  310. 
what  documents  may  be  read  without  being  proved,  310. 
examination  of  witness,  311. 
on  a  re-hearing  or  appeal,  311. 
subpcena  to  testify  viva  voce,  312: 
TIME. 

computing,  upon  orders,  587. 
upon  notices  of  motion,  571. 

upon  rules,  588.  j 

of  service  of  notice  of  motion,  571.  ^ 

for  hearing  motions,  573. 


] 
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TlhiE-^orUinued. 

mooth,  construed  to  mean  calendar  month,  588. 

upon  order  to  produce  witnesses,  how  shortened,  591. 

for  appearing.     See  Appbabanci — ^Abskht,  &c.  DBriNDAim. 

for  amending  bill.     See  AMiNDiiro  Bill — Amendments. 

for  answering,  146,  233, 194.     See  Answer. 

for  appealing.     See  Appeal. 
TRANSCRIPTS, 

of  docket  of  decrees,  347. 

to  be  transmitted  to  clerks  of  supreme  court,  347,  348. 
to  be  entered  by  clerks  in  docket  of  judgments,  348. 
of  proceedings  before  surrogate,  436.     See  Appeal. 
TRESPASS. 

injunction  to  restrain,  618. 
TRUSTEE. 

when  a  competent  witness,  358,  361,  363. 

appointment  of  new  trustees  by  master,  543. 

when  receiver  will  be  appointed  over,  663. 


U 


USURY. 

amendment  of  answer  to  set  up,  164. 


VACATING  ORDERS.    See  Orders. 
VENDOR  AND  PURCHASER. 

when  a  receiver  will  be  appointed  in  suits  between,  665. 
VENUE. 

in  affidavits,  601. 
VERDICT, 

of  jury  on  trial  of  issue  at  law,  to  be  entered  in  minutes  of  court,  454. 
contrary  to  weight  of  evidence,  a  ground  for  new  trial,  456. 
where  it  affects  the  inheritance,  459. 
on  first  trial,  effect  of,  on  pecond,  460. 

staying  proceedings  after,  637. 
VICE  CHANCELLORS. 

their  power  to  allow  writs  of  habeas  corpus,  61. 

reference  of  exceptions  to,  471,  486. 

examination  of  witnesses  by,  389.     See  Examination. 

when  to  give  certificate  of  probable  cause  for  appealing,  393. 

when  authorized  to  allow  injunctions,  631. 
VIVA  VOCE. 

testimony  at  the  hearing,  308,  310. 

examination  of  parties  before  master,  484,  493. 
*'  of  witnesses  before  a  master,  503. 
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WAIVER, 

of  oath  to  answer,  36.     See  Oath. 

will  not  avoid  necessity  of  oath  to  plea,  where  oath  proper,  118. 

of  objeotioos  to  bfll,  by  sabmitting  to  answer,  101. 

of  oath  to  plea,  not  produced  by  setting  it  down,  118. 

of  signatore  to  answer,  142. 

of  contempt.     See  Contempt. 

of  exceptions.     See  Exceptions. 

of  appeal,  398. 

of  irregularity  in  an  order,  689. 
WASTE. 

in  cases  of,  when  injunction  will  be  continued  to  the  hearing,  643. 
WILL. 

appeal  to  chancellor  from  decree  of  surrogate  respecting,  434. 

decree  of  surrogate  as  to — appeal  from,  to  circuit  judge,  432. 

feigned  issues  respecting — ^how  far  determination  conclusive,  435. 

when  to  be  recorded  or  admitted  to  probate,  435. 

when  record  or  probate  to  be  annulled  or  revoked,  435. 

execution  of  how  proved,  451. 
WITNESS. 

who  are  competent  to  be,  254. 

in  general,  aU  who  are  competent  at  law,  254. 
all  who  are  not  excluded  by  rules  of  law,  254. 

grounds  of  disqualification. 

I.  General  incompetency,  255. 

1.  Where  the  witness  labors  under  a  defect  of  religious  under- 
standing,. 255. 

idiots,  lunatics,  children,  &c.  255. 

2.  Where  witness  refuses  to  take  an  oath,  or  does  not  acknowledge 
its  sanction,  255. 

3.  Where  his  character  is  infamous,  255. 
IT.  Incompetency  in  the  particular  suit,  255. 

1.  When  a  party  may  be  examined,  255. 
a  complainant,  255. 

in  behalf  of  his  co-complainant,  255. 
by  a  defendant,  256. 
a  defendant,  257. 

on  the  part  of  complainant,  257. 

effect  of  examining  him,  257,  258. 
on  the  part  of  a  co-defendant,  260. 

what  interest  will  disqualify,  260,  261. 
liability  for  costs,  260. 
liability  to  have  a  decree  against  him,  260. 
^  a  partial  interest,  not,  261. 

Vol.  I.  100 
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WITNESS— c<m/mtteii. 

must  be  a  direct  interett,  961. 
nmst  have  existed  at  time  of  examioatioo,  261. 
where  made  a  defendant  after  examination,  261. 
examining  without  order,  a  waiver  of  objections,  961. 
release  of  interest,  969. 

certified  copy  order  for  examination  of  party,  necessary,  969. 
objections  to  competency  of  party  may  be  taken  at  the  hearing,  966. 
9.  What  persons,  other  than  parties,  may  be  witnesses,  969. 
what  sort  of  interest  will  exclude,  969. 

must  be  a  direct  interest  in  event  of  suit,  969. 

interest  in  question  not  sufficient,  969. 
must  be  a  present  interest,  963. 
ignorance  as  to  interest,  963. 
honorary  obligation,  964. 
witness  testifying  against  his  interest,  964. 
interest  equally  balanced,  964. 
interest  acquired  fraudulently,  964. 
interest  acquired  after  examination,  964. 
husband  or  wife  of  party,  964. 
interested  witnesses,  when  admitted,  965. 
amount  of  interest,  965. 
objections  to  competency ^  966. 
when  to  be  made,  966. 
effect  of  not  making  in  time,  966. 
competency,  how  restored,  966. 

either  expressly  or  by  implication,  966. 
by  adopting  witness  and  examining  him,  967. 
not  by  a  cross  examination.  967. 
where  witness  is  bail  for  party^  967. 
release  of  interest,  967.     See  Rblbasb. 
III.  Incompetency  as  to  particular  branches  of  evidence,  268. 
attorneys,  solicitors,  and  counsel,  968. 
need  not  still  be  such,  968. 
nor  on  the  record,  968. 
conveyancers,  interpreters,  and  clerks,  968. 
confidential  communications  not  of  a  legal  nature,  268. 
parents  to  bastardize  issue,  969. 
examination  of.     See  Examcvatioii. 
order  to  produce,  977. 

operates  on  both  parties,  977. 
notice  of,  977. 

time  upon,  how  shortened,  591. 
his  fees  for  attendance  before  examiner,  980. 

subpcena  to  compel  his  attendance  before  examiner,  279.     See  SrsptENA. 
proceedings  against,  on  failure  to  attend,  980. 
names  of,  to  be  furnished,  on  examination  by  examiner,  980. 

before  a  vice  chancellor,  991. 
u^n  a  trial  of  issues  at  law,  451,  459. 
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WITNESS continued. 

upon  a  reference  to  a  master.     See  Examination  of  Witnesses. 

how  far  compelled  to  travel  to  obey  subpoena,  500. 
I  WRIT  OF  ASSISTANCE. 

may  be  applied  for  by  sequestrators,  72. 

for  giving  possession  of  land,  under  a  decree,  441. 
I  when  to  be  preceded  by  injunction,  441. 

to  enforce  delivery  of  possession  under  a  master^s  sale,  .'>31. 
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